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2  Pierre  Be  rent  and  Jean  Bercut 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia. 

No.  22625  S 

PARK,  BENZIGER  &  CO.,  INC.,  a  corporation, 

Plaintiff, 

vs. 

PIERRE  BERCUT  and  JEAN  BERCUT,  indi- 
vidually and  as  co-partners  doing  business  as 
P  &  J  Cellers,  a  co-partnership,  FIRST  DOE 
and  SECOND  DOE, 

Defendants. 

COMPLAINT 

Now  comes  plaintiff  and  complains  of  defendants 
and  for  cause  of  action  against  them  alleges : 

I. 

That  this  court  has  jurisdiction  over  this  action 
because  of  the  diversity  of  citizenship  of  the  parties 
hereto. 

II. 

That  at  all  the  times  herein  mentioned,  plaintiff 
Park,  Benziger  &  Co.,  Inc.  was  and  now  is  a  corpo- 
ration duly  incorporated,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New 
York,  and  authorized  thereby  to  carry  on  the  busi- 
ness of  buying  and  selling  wines  at  wholesale,  with 
its  principal  place  of  business  at  No.  24  State  Street, 
in  the  City  of  New  York,  State  of  New  York,  and 
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plaintiff  is  a  resident  and  citizen  of  the  State  of 
New  York. 

III. 
That  at  all  the  times  herein  mentioned,   Serge 
Hermann,  assignor  of  the  plaintiff,  was  and  now  is 
a  resident  and  citizen  of  the  State  of  New  York. 

IV. 

That  at  all  the  times  herein  mentioned,  defendants 
[1*]  Pierre  Bercut  and  Jean  Bercut,  individually 
and  as  co-partners  doing  business  as  P  &  J  Cellars, 
First  Doe  and  Second  Doe,  and  each  of  them,  was 
and  now  is  a  resident  and  citizen  of  the  City  and 
County  of  San  Francisco,  State  of  California. 

V. 

That  the  matter  in  controversy  exceeds  the  sum 
of  Three  thousand  Dollars,  exclusive  of  interest 
and  costs. 

VI. 

That  on  or  about  the  29th  day  of  January,  1943, 
at  the  City  and  County  of  San  Francisco,  State  of 
California,  defendants  entered  into  a  written  agree- 
ment with  Serge  Hermann  wherein  and  whereby 
defendants  sold  and  said  Serge  Hermann  pur- 
chased, approximately  60,000  cases  of  wine,  pro- 
duced and  bottled  by  Fruit  Industries,  Inc.  of  the 
1937-1938  vintage,  consisting  of  dry  wines  of  sev- 
eral types,  such  as  claret,  sauterne,  Rhine  wine,  and 
burgundy,  at  $5.25  per  case,  F.O.B.  San  Francisco, 


*Page    numbering    appearing    at    foot    of    page    of    original    certified 
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California,  all  Federal  taxes  paid,  and  sweet  wines 
of  several  types,  such  as  port  and  sherry  at  $6.00 
per  case,  F.O.B.  San  Francisco,  California,  all  Fed- 
eral taxes  paid;  that  shipment  was  to  be  at  the 
rate  of  one  car  minimum  each  month,  to  commence 
as  soon  as  labels  were  affixed  to  the  bottles  of  wine, 
and  that  payment  was  to  be  made  upon  the  presen- 
tation of  a  sight  draft  with  a  bill  of  lading  and  in- 
voice attached  thereto. 

VII. 
That  on  or  about  the  25th  day  of  February,  1943, 
Serge  Hermann  duly  assigned  said  contract  to  Park, 
Benziger  &  Co.,  Inc.,  plaintiff  herein,  in  writing  for 
a  valuable  consideration  and  that  plaintiff  ever  since 
has  been  and  now  is  the  assignee  of  the  said  con- 
tract elated  on  or  about  January  29,  1943,  which 
said  contract  is  more  particularly  referred  to  in 
Paragraph  VI  hereof.  [2] 

VIII. 

That  at  all  the  times  since  the  said  25th  day  of 
February,  1943,  defendants  ratified  the  said  assign- 
ment to  plaintiff  and  said  defendants  have  corre- 
sponded and  conferred  with  plaintiff  concerning  the 
preparation  of  labels  for  said  wine,  the  preparation 
of  equipment  to  affix  said  labels,  the  securing  of 
approval  from  Federal  Alcohol  Tax  Administra- 
tion for  the  label,  the  obtaining  of  official  opinion 
regarding  shipment  of  said  wine  in  interstate  com- 
merce, the  preparation  of  cartons  for  the  packaging 
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of  said  wine  and  other  matters  relating  to  the  ship- 
ment of  the  wine  referred  to  in  said  contract. 

IX. 

That  at  all  times  prior  to  the  said  assignment  to 
plaintiff  herein  on  or  about  the  25th  day  of  Feb- 
ruary, 1943,  Serge  Hermann  the  assignor  duly  per- 
formed all  the  conditions  of  the  said  contract  dated 
on  or  about  the  29th  day  of  January,  1943,  on  his 
part  to  be  performed,  and  that  since  said  assign- 
ment and  at  all  times,  plaintiff  has  fully  performed 
all  conditions  thereof  on  the  part  of  plaintiff  to  be 
performed. 

X. 

That  on  or  about  the  27th  day  of  April,  1943,  the 
defendants  informed  the  plaintiff  that  said  defend- 
ants would  not  perform  the  contract  and  would  not 
ship  and  deliver  to  the  plaintiff  at  any  time  or  at 
all,  the  wine  specified  in  said  contract  dated  January 
29,  1943,  in  accordance  with  the  terms  thereof,  and 
that  the  said  defendants  and  each  of  them  totally 
repudiated  the  said  contract  and  each  and  every  part 
thereof. 

XI. 

That  in  reliance  upon  said  contract,  plaintiff  has 
accepted  an  order  for  shipment  of  1200  cases  of 
said  wines,  the  profit  on  which  totals  ai^proximately 
$1800.00;  that  in  addition  thereto,  in  reliance  upon 
said  contract,  plaintiff  [3]  has  secured  the  services 
of  an  artist  and  contracted  for  the  printing  of  labels 
for  said  wines  and  has  expended  thereon  approxi- 
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mately  $1000.00;  that  an  officer  of  the  plaintiff  has 
travelled  to  arrange  for  packaging,  labeling  and 
shipping  of  said  wines  at  an  expense  to  plaintiff  of 
approximately  $1500.00. 

XII. 

That  by  reason  of  the  premises,  plaintiff  has  ad- 
vertised said  wines  for  sale  and  has  offered  the  said 
wines  to  numerous  of  its  customers  and  has  issued  a 
price  list  to  them  thereon  and  as  a  result  of  defend- 
ants' breach  is  seriously  damaged  in  its  reputation 
with  said  customers  and  with  the  public,  and  plain- 
tiff has  been  hindered  and  delayed  in  its  business 
by  said  breach  and  has  lost  a  great  deal  of  time  and 
business  therefrom  and  by  reason  of  the  premises 
has  been  deprived  of  gains  and  profits  which  plain- 
tiff otherwise  would  have  acquired  had  it  not  been 
injured  as  aforesaid,  to  plaintiff's  damage  in  the 
sum  of  $237,750.00. 

XIII. 

That  the  true  names  of  defendants  sued  herein  as 
First  Doe  and  Second  Doe  are  not  known  to  plain- 
tiff, and  plaintiff  prays  leave  to  amend  this  com- 
plaint by  inserting  herein  the  true  names  of  said 
defendants  together  with  appropriate  allegations 
charging  the  same  upon  plaintiff's  determining  the 
true  names  of  said  defendants. 

Wherefore  plaintiff  prays  judgment  against  de- 
fendants and  each  of  them  in  the  sum  of  $4300.00 
as  and  for  special  damages  and  in  the  sum  of  $237,- 
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750.00  as  and  for  general  damages,  totalling  $242,- 
050.00  plus  interest  thereon,  costs  of  suit  incurred 
therein  and  for  such  other  and  further  relief  as  to 
the  Court  may  seem  proper  in  the  premises. 

ALFRED  E.  BRESLAUER 
Attorney  for  Plaintiff 
111  Sutter  St. 
San  Francisco,  Calif.  [4] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Philip  Elman,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  the  vice-president  of  Park,  Ben- 
ziger &  Co.,  Inc.,  a  corporation,  the  above  named 
plaintiff,  and  is  authorized  to  make  this  verification 
for  and  on  behalf  of  said  corporation  that  he  has 
read  the  foregoing  complaint  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  those  matters  which  are  therein  stated 
on  his  information  or  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 

PHILLIP  ELMAN 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  May,  1943. 

BERTHA  RIESE  ADLER 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California 

My  Commission  expires  Sep.  11-1946 
(Seal  of  the  Notary) 

[Endorsed]:  Filed  May  19,  1944.  Walter  B. 
Maling,  Clerk.  [5] 
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[Title  of  District  Court  and  Cause.] 

ANSWEE 

Now  comes  the  defendants,  Peter  Bercut  (sued 
herein  as  Pierre  Bercut)  and  Jean  Bercut,  indi- 
vidually and  as  co-partners,  doing  business  as  P  & 
J  Cellars,  a  co-partnership,  and  answering  the  com- 
plaint on  file  herein,  admit,  deny  and  allege  as  fol- 
lows : 

I. 

Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  aver- 
ments contained  in  paragraphs  I,  II,  III  and  V  of 
said  complaint  and  basing  their  denials  on  that 
ground  deny  generally  and  specifically,  each  and 
every,  all  and  singular,  the  said  allegations. 

II. 

Defendants  deny  generally  and  specifically,  each 
and  every,  all  and  singular,  the  allegations  of  para- 
graphs VI,  VII,  VIII,  IX  and  X  of  said  com- 
plaint. [6] 

III. 

Defendants  are  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the 
averments  contained  in  paragraphs  XI,  XII  and 
XIII  of  said  complaint  and  basing  their  denials  on 
that  ground,  deny  generally  and  specifically,  each 
and  every,  all  and  singular  the  said  allegations. 
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IV. 

Defendants  deny  that  plaintiff  has  been  damaged 
in  any  sum,  or  in  any  amount,  or  at  all,  by  reason 
of  the  matters  or  things  set  forth  in  said  complaint. 

As  and  for  a  separate,  further  and  special  defense 
herein,  these  answering  defendants  allege  that  the 
complaint  on  file  herein  fails  to  state  a  claim  upon 
which  relief  can  be  granted. 

Wherefore,  these  answering  defendants  pray  that 
the  complaint  on  file  herein  be  dismissed;  that  de- 
fendants be  given  judgment  for  their  costs  of  suit 
herein  incurred  and  for  such  other  and  further 
relief  as  may  be  meet  and  proper  in  the  premises. 

Dated:  June  8th,  1943. 

LOUIS  H.  BROWNSTONE 

Attorney  for  Defendants,  Peter 
Bercut  and  Jean  Bercut,  in- 
dividually and  as  co-part- 
ners, doing  business  as  P  & 
J  Cellars. 

(Admission  of  Receipt  of  Copy) 

[Endorsed]:  Filed  Jim.  8,  1943.  Walter  B. 
Maling,  Clerk.  [7] 
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[Title  of  District  Court  and  Cause.] 

AMENDED  COMPLAINT 

Now  comes  plaintiff  and  complains  of  defendants, 
and  for  cause  of  action  against  them  alleges : 

I. 

That  this  court  has  jurisdiction  over  this  action 
because  of  the  diversity  of  citizenship  of  the  parties 
hereto. 

II. 

That  at  all  the  times  herein  mentioned  plaintiff, 
Park,  Benziger  &  Co.,  Inc.,  was  and  now  is  a  cor- 
poration duly  incorporated,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
New  York,  and  authorized  thereby  to  carry  on  the 
business  of  buying  and  selling  wines  at  wholesale, 
with  its  principal  place  of  business  at  No.  24  State 
Street,  in  the  City  of  New  York,  State  of  New 
York,  and  plaintiff  is  a  resident  and  citizen  of  the 
State  of  New  York. 

III. 

That  at  all  the  times  herein  mentioned,  Louise 
Hermann,  doing  business  as  Chateau  Montelena  of 
New  York,  was  and  now  is  a  resident  and  citizen 
of  the  State  of  New  York,  and  Serge  Hermann, 
agent  of  said  Chateau  Montelena  of  New  York,  was 
and  now  is  a  resident  and  citizen  of  the  State  of 
New  York. 

IV. 

That  at  all  times  herein  mentioned,  defendants 
Pierre  Bercut  and  Jean  Bercut,  individually  and 
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as  co-partners  doing  business  as  P  &  J  Cellars, 
First  Doe  and  Second  Doe,  and  each  of  them,  was 
and  now  is  a  resident  and  citizen  of  the  City  and 
County  of  San  Francisco,  State  of  California. 

y. 

That  the  matter  in  controversy  exceeds  the  sum 
of  Three  Thousand  Dollars,  exclusive  of  interest 
and  costs.  [8] 

VI. 

That  on  or  about  the  29th  day  of  January,  1943, 
at  the  City  and  County  of  San  Francisco,  State  of 
California,  defendants  entered  into  a  written  agree- 
ment with  Chateau  Montelena  of  New  York,  repre- 
sented by  Serge  Hermann,  its  duly  authorized  agent, 
a  copy  of  which  agreement  is  hereto  attached 
marked  Exhibit  "A"  and  made  a  part  hereof  by 
reference  and  which  said  agreement  was  modified 
by  a  letter  dated  February  3,  1943,  a  copy  of  which 
said  letter  is  hereto  attached  marked  Exhibit  "B" 
and  made  a  part  hereof  by  reference. 

VII. 

That  on  or  about  the  25th  day  of  February,  1943 
Chateau  Montelena  of  New  York  duly  assigned  said 
contract  to  Park,  Benziger  &  Co.,  Inc.,  plaintiff  here- 
in, in  writing  for  a  valuable  consideration,  and  that 
plaintiff  ever  since  has  been  and  now  is  the  assignee 
of  the  said  contract  dated  on  or  about  January  29, 
1943,  which  said  contract  is  more  particularly  re- 
ferred to  in  Paragraph  VI  hereof. 
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VIII. 

That  at  all  the  times  since  the  said  25th  day  of 
February,  1943,  defendants  ratified  the  said  assign- 
ment to  plaintiff  and  said  defendants  have  corre- 
sponded and  conferred  with  plaintiff  concerning  the 
preparation  of  labels  for  said  wine,  the  preparation 
of  equipment  to  affix  said  labels,  the  securing  of 
approval  from  Federal  Alcohol  Tax  Administration 
for  the  label,  the  obtaining  of  official  opinion  regard- 
ing shipment  of  said  wine  in  interstate  commerce, 
the  preparation  of  cartons  for  the  packaging  of 
said  wine,  and  other  matters  relating  to  the  ship- 
ment of  the  wine  referred  to  in  said  contract. 

IX. 

That  at  all  times  prior  to  the  said  assignment 
to  plaintiff  herein  on  or  about  the  25th  day  of  Feb- 
ruary, [9]  1943,  Chateau  Montelena  of  New  York, 
the  assignor,  duly  performed  all  the  conditions  of 
the  said  contract  dated  on  or  about  the  29th  day  of 
January,  1943,  on  its  part  to  be  performed,  and  that 
since  said  assignment  and  at  all  times  plaintiff  has 
fully  performed  all  conditions  thereof  on  the  part 
of  plaintiff  to  be  performed. 

X. 

That  on  or  about  the  27th  day  of  April,  1943,  the 
defendants  informed  the  plaintiff  that  said  defend- 
ants would  not  perform  the  contract  and  would  not 
ship  and  deliver  to  the  plaintiff  at  any  time  or  at 
all,  the  wine  specified  in  said  contract  dated  Jami- 
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ary  29,  1943,  in  accordance  with  the  terms  thereof, 
and  that  the  said  defendants  and  each  of  them 
totally  repudiated  the  said  contract  and  each  and 
every  part  thereof. 

XI. 
That  in  reliance  upon  said  contract,  plaintiff  has 
accepted  an  order  for  shipment  of  1200  cases  of  said 
wines,  the  profit  on  which  totals  approximately 
$1,800.00;  that  in  addition  thereto,  in  reliance  upon 
said  contract,  plaintiff  has  secured  the  services  of 
an  artist  and  contracted  for  the  printing-  of  labels 
for  said  wines  and  has  expended  thereon  approxi- 
mately $1,000.00;  that  an  officer  of  the  plaintiff  has 
traveled  to  arrange  for  packaging,  labeling  and 
shipping  of  said  wines  at  an  expense  to  plaintiff  of 
approximately  $1,500.00. 

XII. 

That  by  reason  of  the  premises,  plaintiff  has  ad- 
vertised said  wines  for  sale  and  has  offered  the  said 
wines  to  numerous  of  its  customers  and  has  issued 
a  price  list  to  them  thereon,  and  as  a  result  of  de- 
fendants' breach  is  seriously  damaged  in  its  repu- 
tation with  said  customers  and  with  the  public,  and 
plaintiff  has  been  hindered  and  delayed  in  its  busi- 
ness by  said  breach  and  has  lost  a  great  deal  of  time 
and  business  [10]  therefrom,  and  by  reason  of  the 
premises  has  been  deprived  of  gains  and  profits 
which  plaintiff  otherwise  would  have  acquired  had 
it  not  been  injured  as  aforesaid,  to  plaintiff's  dam- 
age in  the  sum  of  $237,750.00. 
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XIII. 

That  the  true  names  of  defendants  sued  herein 
as  First  Doe  and  Second  Doe  are  not  known  to 
plaintiff,  and  plaintiff  prays  leave  to  amend  this 
complaint  by  inserting  herein  the  true  names  of 
said  defendants  together  with  appropriate  allega- 
tions charging  the  same,  upon  plaintiff's  determin- 
ing the  true  names  of  said  derendants. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants, and  each  of  them,  in  the  sum  of  $4,300.00 
as  and  for  special  damages,  and  in  the  sum  of  $237,- 
750.00  as  and  for  general  damages,  totaling  $242,- 
050.00,  plus  interest  thereon,  costs  of  suit  incurred 
herein,  and  for  such  other  and  further  relief  as  to 
the  Court  may  seem  proper  in  the  premises. 
ALFRED  F.  BRESLAUER 
Attorney  for  Plaintiff 
111  Sutter  Street,  Suite  1333 
San  Francisco  4,  California 

en] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Alfred  F.  Breslauer,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  attorney  for  the  plaintiff  in  the 
above  entitled  action ;  that  he  has  read  the  -  fore- 
going amended  complaint  and  knows  the  contents 
thereof ;  that  the  same  is  true  of  his  own  knowledge, 
excepl  as  to  the  matters  therein  stated  on  informa- 
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tion  and  belief,  and  that  as  to  those  matters  he  be- 
lieves it  to  be  true. 

That  affiant  makes  this  verification  in  the  place 
and  stead  of  plaintiff  in  said  action  for  the  reason 
that  the  officers  of  plaintiff  are  absent  from  the  City 
and  County  of  San  Francisco,  State  of  California, 
where  affiant  has  his  office. 

ALFRED   F.   BRESLAUER 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  July,  1943. 

OLIVER  LEUENBURG 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  Jan.  3,  1947. 
[Seal  of  Notary] 

(Acknowledgment  of  receipt  of  copy)   [12] 

EXHIBIT  "A" 

AGREEMENT 

This  Agreement  entered  into  this  29th  day  of  Jan- 
uary, 1943  by  and  between  Pierre  Bercut  and  Jean 
Bercut,  doing  business  as  a  co-partnership,  under 
the  firm  name  and  style  of  P  &  J  Cellars,  License 
No.  14-P-175  at  743  Market  Street  in  the  City  and 
Comity  of  San  Francisco,  State  of  California,  here- 
inafter referred  to  as  party  of  the  first  part  and 
Chateau  Montelena  of  New  York,  License  No.  WW9 
with  offices  at  48  West  48th  Street  in  the  City  and 
State  of  New  York  herein  represented  by   Serge 
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Hermann,  its  duly  authorized  special  representative 
residing  at  No.  321  West  55th  Street,  Borough  of 
Manhattan,  City  and  State  of  New  York  party  of 
the  second  part. 

Witnesseth : 

Whereas  the  party  of  the  first  part  is  the  owner 
of  certain  stocks  of  wine  of  various  kinds  and  vint- 
age and 

Whereas  the  party  of  the  second  part  is  desirous 
of  purchasing  said  wines  on  an  installment  basis 
over  a  period  of  years. 

Now,  Therefore  in  consideration  of  the  mutual 
promises  and  covenants  herein  contained,  and  in 
consideration  of  the  sum  of  One  Dollar  ($1.00)  each 
to  the  other  in  hand  paid,  receipt  of  which  is  hereby 
acknowledged  it  is  mutually  agreed  as  follows: 

First:  The  party  of  the  second  part  hereby 
agrees  to  purchase  approximately  60,000  cases  of 
assorted  bottled  in  California  wines,  part  of  which 
is  at  present  bottled  and  stored  and  the  balance  to 
be  bottled  under  terms  and  conditions  to  be  mu- 
tually agreed  upon. 

Second:  The  party  of  the  second  part  hereby 
agrees  to  take  delivery  of  said  wine  at  the  rate  of 
one  carload  each  and  every  consecutive  month  here- 
after for  the  next  three  years,  the  first  carload  to 
be  taken  during  the  month  of  [13]  February  1943 
and  continue  thereafter  as  stated  up  to  the  year 
1945,  with  the  understanding,  however,  that  should 
the  party  of  the  second  part  desire  additional  quan- 
tities for  holidays  a  maximum  of  two  cars  may  be 


vs.  Park,  Benziger  &  Co.,  Inc.  17 

shipped  in  a  particular  month,  provided  ample  no- 
tice of  such  intention  is  given  to  the  party  of  the 
first  part. 

Third:  The  quantities  now  bottled  and  stored 
may  be  stated  approximately  as  follows: 

Burgundy   7,167  cases  of  12  bottles  of  fifths  per  ease 

Claret    7,145  cases  of  12  bottles  of  fifths  per  case 

Rhine    Wine 6,587  cases  of  12  bottles  of  fifths  per  case 

Sauterne    4,095  cases  of  12  bottles  of  fifths  per  case 

Sherry   834  cases  of  12  bottles  of  fifths  per  case 

Port    763  cases  of  12  bottles  of  fifths  per  case 

and  the  price  for  this  block  of  merchandise  here- 
with mutually  agreed  upon  to  be  paid  to  the  first 
party  by  second  party  shall  be  as  hereby  stated  and 
subject  to  the  terms  and  conditions  herein  stipu- 
lated. During  the  year  1943  dry  wines  will  be  billed 
on  the  basie  of  Five  Dollars  and  twenty-five  cents 
($5.25)  per  case  and  the  sweet  wines  at  Six  Dollars 
($6.00)  per  case.  Prices  F.O.B.  San  Francisco, 
California.  During  the  year  1944  payment  shall  be 
made  on  the  basis  of  Five  Dollars  and  fifty  cents 
($5.50)  per  case  for  dry  wines  and  Six  Dollars  and 
twenty-five  cents  ($6.25)  per  case  for  sweet  wines 
F.O.B.  San  Francisco,  California. 

It  is  agreed  that  shipment  of  the  above  mentioned 
quantities  will  be  made  first  and  before  any  other 
commitments,  and  that  the  balance  of  the  amount 
of  the  sale,  which  has  not  been  bottled,  is  to  be  paid 
for  proportionately  between  the  parties  hereto 
whereby  increases  or  decreases  due  to  changed  con- 
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ditions  affecting  labor  costs  or  other  factors  that 
enter  into  the  production  of  wine  will  be  taken 
into  consideration  and  the  prices  governing  the  re- 
mainder of  the  transaction  will  be  determined  in 
the  light  of  conditions  existing  during  the  year 
1945.  [14] 

Fourth:  Second  party  hereby  agrees  that  the 
assorted  quantities  bottled  and  stored  have  been 
sampled  by  him  and  are  herewith  accepted  in  en- 
tirety, and  the  party  of  the  first  part  assumes  no 
further  liability  as  to  the  quality  of  the  wines,  but 
on  quantities  not  yet  bottled  it  is  agreed  that  prior 
to  acceptance,  samples  wTill  be  forwarded  to  the 
party  of  the  second  part  for  its  approval,  and  in 
the  event  of  non-approval  nothing  herein  contained 
shall  prevent  party  of  the  first  part  from  disposing 
of  such  stocks  through  other  channels  should  it  so 
desire. 

Fifth:  That  the  manner  of  payment  shall  be  by 
sight  draft  with  Bill  of  Lading  attached  F.O.B.  San 
Francisco,  California  drawn  on  second  party  for 
each  shipment  by  car  or  steamer  as  the  case  may  be. 

Sixth :  The  party  of  the  first  part  herewith  stipu- 
lates that  all  taxes  of  any  description  levied  upon 
said  wines  have  been  paid  as  of  this  date  and  second 
party  herewith  agrees  to  assume  the  payment  of 
any  and  all  taxes  that  may  be  levied  upon  said  wines 
subsequent  to  the  date  hereof,  by  the  Federal,  State, 
Municipal  or  any  other  constituted  authority. 

Seventh:  The  party  of  the  first  part  shall  as- 
sume all  storage  charges  on  the  stocks  remaining 
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unshipped  in  San  Francisco,  and  will  carry  suffi- 
cient insurance  to  protect  the  interests  of  both  par- 
ties hereto,  but  in  the  event  of  destruction  or  dam- 
age to  the  stock  due  to  fire,  earthquake,  acts  of  God, 
acts  of  war,  the  public  enemy  or  any  other  causes 
beyond  the  control  of  party  of  the  first  part  is  is 
clearly  understood  that  the  terms  hereof  shall  be 
inoperative. 

Eighth:  The  party  of  the  second  part  shall  sup- 
ply at  his  own  expense  labels  of  his  own  choice  to 
be  affixed  to  the  bottles,  and  shall  also  supply 
a  special  strip  to  be  attached  to  each  bottle  of  suit- 
able design  and  appearance  approved  by  the  party 
of  the  first  part  with  the  inscription  placed  [15] 
thereon  ' '  Selected  by  Bercut  Freres ' ',  and  the  party 
of  the  second  part  without  allotment  herewith  agrees 
to  conform  to  all  the  existing  rules  and  regulations 
pertaining  to  labels  and  to  any  future  legal  aspects 
that  may  be  formulated  holding  the  party  of  the 
first  part  harmless  from  any  and  all  controversies 
that  may  arise. 

Ninth :  The  party  of  the  first  part  hereby  agrees 
to  supply  suitable  cases  for  shipment  out  of  San 
Francisco,  said  cartons  to  be  in  conformity  with 
recognized  practice  in  the  shipment  of  wines  to  New 
York,  but  in  the  event  of  inability  to  secure  stand- 
ard cartons  due  to  war  conditions  or  priorities  re- 
serves the  right  of  substitution  to  other  cartons 
mutually  considered  to  be  of  sufficient  tensile 
strength  for  shipment  to  New  York  under  normal 
conditions  of  handling  by  the  carriers.    The  party 
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of  the  first  part  hereby  agrees  to  furnish  the  labor 
for  easing  and  affixing  the  labels  and  to  deliver  on 
ears  or  docks  as  desired  in  San  Francisco. 

nth :  The  party  of  the  first  part  hereby  grants 
unto  second  party  the  right  to  establish  its  own 
le  prices  in  all  states,  territories  or  for  export. 
Eleventh :  The  parties  hereto  mutually  agree  that 
the  terms  and  conditions  of  this  agreement  shall 
be  binding  upon  the  heirs,  executors,  beneficiaries  or 
successors  in  interests  of  both  parties,  and  that 
in  the  event  of  any  disagreement  or  conflict  on 
interpretation  respecting  any  of  the  provisions  here- 
in it  is  specifically  agreed  that  the  laws  of  the  State 
of  California  shall  govern  and  that  should  it  be 
necessary  to  adjudicate  any  of  the  provisions  here- 
in such  adjudication  shall  be  submitted  to  a  Court 
of  competent  jurisdiction  in  San  Francisco,  Cali- 
fornia. [16] 

In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  this  29th  day  of  January  1913. 

P  &  J  CELLARS 

By  PETER  BERCUT 
First  Party 

CHATEAU   MONTELENA 
OF  NEW  YORK 
By  SERGE  HERMANN 
Second  Party  [17] 
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EXHIBIT  "B" 

San  Francisco,  California, 
February  3,  1943. 

Chateau  Montelena  of  New  York, 
48  West  48th  Street, 
New  York  City,  N.  Y. 

Attention:  Mr.  Serge  Hermann 

Gentlemen : 

With  reference  to  our  agreement  executed  on  the 
29th  clay  of  January  1943  the  following  revisions 
or  additions  are  herewith  made,  said  additional  data 
to  be  included  and  to  form  part  and  parcel  of  the 
original  agreement : 

1.  That  the  quantities  stipulated  as  bottled 
as  of  this  date  are  to  the  best  of  our  knowledge 
vintage  wines  of  1937  and  1938. 

2.  That  shipments  of  first  car  are  to  be 
made  at  such  time  as  approval  of  labels  can 
be  secured  and  both  parties  are  in  a  position 
to  effect  shipments,  but  the  greatest  diligence 
should  be  excercised  by  both  parties  in  order  to 
commence  at  least  60  days  hence. 

3.  That  the  wines  purchased  have  been  pro- 
duced and  bottled  by  the  California  Wine  As- 
sociation and  that  an  inscription  bearing  these 
words  can  be  placed  upon  the  labels. 
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All   other  terms   and   conditions   are   to   remain 
without  change  and  in  full  force  and  effect. 
Very  truly  yours, 

P  &  J  CELLARS 
By  PETER  BERCUT 
WGErHF 

[Endorsed] :  Filed  Aug.  6,  1943.  [18] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

Now  comes  the  defendants,  Peter  Bercut  (sued 
herein  as  Pierre  Bercut)  and  Jean  Bercut,  indi- 
vidually and  as  co-partners,  doing  business  as  P  &  J 
Cellars,  a  co-partnership,  and  answering  the 
amended  complaint  on  file  herein,  admit,  deny  and 
allege  as  follows: 

First  Defense 

I. 

Defendants  are  without  knowledge  or  informa- 
tion, sufficient  to  form  a  belief  as  to  the  truth  of 
the  averments  contained  in  paragraphs  I,  II,  III, 
V  and  VII  of  said  amended  complaint. 

II. 

Defendants  admit  the  execution  of  that  certain 
agreement  referred  to  in  paragraph  VI  of  said 
amended  complaint,  a  copy  of  which  is  attached 
to  said  amended  complaint  and  marked  Exhibit  A, 
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and  admit  the  execution  of  the  letter  dated  Febru- 
ary 3,  1943,  a  copy  of  which  is  attached  to  said 
amended  complaint  and  marked  Exhibit  B. 

III. 

Defendants  deny  generally  and  specifically,  each 
and  every,  all  and  singular,  the  averments  of  para- 
graphs VIII,  IX  and  X,  of  said  amended  complaint. 

IV. 

Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
averments  contained  in  paragraphs  XI,  XII  and 
XIII  of  said  amended  complaint. 

V. 

Defendants  deny  that  plaintiff  has  been  damaged 
in  any  sum,  or  in  any  amount,  or  at  all,  by  reason 
of  the  matters  or  things  set  forth  in  said  amended 
complaint.  [19] 

Second  Defense 
The   amended   complaint   on   file   herein  fails   to 
state  a  claim  upon  which  relief  can  be  granted. 

Third  Defense 
Subsequent  to  the  execution  of  the  agreement  at- 
tached to  the  amended  complaint,  marked  Exhibit 
A,  and  of  the  letter  modifying  said  agreement, 
marked  Exhibit  B,  and  on  or  about  the  27th  day 
of  April,  1943,  the  said  agreement,  as  modified,  was 
terminated  by  mutual  abandonment. 
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Fourth  Defense 

Neither  plaintiff  herein  nor  Chateau  Montelena 
of  New  York,  or  both,  ever  had  or  now  has  the 
ability  to  perform  the  terms,  provisions  and  condi- 
tions of  the  said  agreement  marked  Exhibit  A,  as 
modified  by  the  letter  marked  Exhibit  B,  required 
to  be  performed  therein  by  Chateau  Montelena  of 
New  York. 

Fifth  Defense 

Neither  plaintiff  herein  nor  Chateau  Montelena  of 
New  York,  or  both,  ever  had  or  now  has  the  legal 
right  to  enter  into  and  perform,  or  enter  into  or 
perform  the  said  agreement  marked  Exhibit  A,  as 
modified  by  the  letter  marked  Exhibit  B. 

Wherefore,  these  answering  defendants  pray  that 

the  amended  complaint  on  file  herein  be  dismissed; 

that  defendants  be  given  judgment  for  their  costs  of 

suit  herein  incurred  and  for  such  other  and  further 

relief  as  may  be  meet  and  proper  in  the  premises. 

LOUIS  H.  BROWNSTONE 

Attorney  for  Defendants,  Peter  Bercut 

and  Jean  Bercut,  individually  and  as 

co-partners,  doing  business  as  P  &  J 

Cellars. 

(Acknowledgment  of  receipt  of  copy) 

[Endorsed]:    Filed  Aug.  12,  1943.  [20] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  PROPOSED  INSTRUCTIONS 

[21] 

[Title  of  District  Court  and  Cause.] 

FURTHER  INSTRUCTIONS  REQUESTED 
BY  PLAINTIFF  ON  SECOND  TRIAL 

[22] 

Plaintiff's  Instruction  No.  1 
This  is  an  action  between  Park  Benziger  &  Co. 
Inc.,  a  corporation,  as  plaintiff,  and  Pierre  Bercut 
and  Jean  Bercut  doing  business  as  P  &  J  Cellars, 
defendants.  The  action  is  brought  for  breach  of  a 
contract  under  which  the  defendants  agreed  to  sell 
and  deliver  certain  specified  quantities  of  wine.  The 
Plaintiff  alleges  that  the  contract  was  assigned  to  it 
and  that  after  the  assignment,  but  before  the  time 
for  performance  by  the  defendants,  the  defendants 
repudiated  the  contract  and  refused  to  perform  the 
same.  Refusal  to  perform  before  the  time  for  per- 
formance is  known  as  anticipatory  breach. 

The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendant's  contract  to  sell 
and  deliver  60,000  cases  of  wine. 
Given     ST.  SURE,  D  J  [23] 

Plaintiff's  Instruction  No.  1-A 
(If  Instruction  No.  1  is  not  given  as  is,  respect- 
ing number  of  cases,  plaintiff  proposes  the  follow- 
ing alternative  instruction:) 

This  is  an  action  between  Park-Benziger  &  Co., 
Inc.,  a  corporation,  as  plaintiff  and  Pierre  and  Jean 
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Bercut  doing  business  as  P  &  J  Cellars,  defendants. 
The  action  is  brought  for  breach  of  a  contract  un- 
der which  the  defendants  agreed  to  sell  and  deliver 
certain  specified  quantities  of  wine.  The  plaintiff 
alleges  that  the  contract  was  assigned  to  it  and  that 
after  the  assignment,  but  before  the  time  for  per- 
formance by  the  defendants,  the  defendants  repudi- 
ated the  contract  and  refused  to  perform  the  same. 
Refusal  to  perform  before  the  time  for  performance 
is  known  as  anticipatory  breach. 

The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendants'  contract  to  sell 
and  deliver  one  car  load  a  month  during  the  years 
of  1943  and  1944  and  one  additional  car  per  month 
during  the  holidays  of  said  years  if  so  desired  by 
plaintiff. 

Refused    A.  F.  ST.  SURE,  D  J  [24] 

Plaintiff's  Instruction  No.  2 
The  Court  instructs  you  that  the  contract  between 
Chateau  Montelena  of  New  York  and  the  defend- 
ants, dated  January  29,  1943,  and  modified  by  let- 
ter dated  February  3,  1943,  was  a  contract  for  the 
sale  of  merchandise  in  the  ordinary  course  of  busi- 
ness, the  assignment  thereof  was  not  prohibited  by 
statute  nor  by  the  contract  itself,  and  that  said  con- 
tract wras  assignable. 

Meyer  v.  Washington  Times,  76  Fed.  2nd  988 
La  Rue  v.  Groezinger,  84  Cal.  281 

Given     ST.  SURE,  D  J  [25] 
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Plaintiff's  Instruction  No.  3 
The  Court  instructs  you  that  the  assignment  of  a 
contract  transfers  to  the  assignee  all  of  the  right  and 
title  of  the  assignor  in  the  contract,  and  the  assignee 
is  thereupon  entitled  to  the  performance  of  said 
contract. 

You  are  instructed  that  the  Chateau  Montelena 
of  New  York  assigned  the  contract  dated  January 
29,  1943  between  Chateau  Montelena  of  New  York 
and  Pierre  Bercut  and  Jean  Bercut  doing  business 
as  P  &  J  Cellars,  to  the  plaintiff,  Park  Benziger 
&  Co.,  Inc.,  and  that  Park  Benziger  &  Co.  Inc.,  the 
plaintiff,  was  thereafter  entitled  to  receive  perform- 
ance of  the  contract  from  the  defendants. 

Silva  v.  Providence  Hospital  of  Oakland,  14 

Cal.  (2d)  762 
Jones  v.  Albert,  161  Cal.  234 

Given     ST.  SURE,  D  J  [26] 

Plaintiff's  Instruction  No.  4 
You  are  instructed  that  after  the  contract  in  this 
case  was  executed  between  defendants,  Pierre  Ber- 
cut and  Jean  Bercut,  doing  business  as  P  &  J  Cel- 
lars, on  the  one  hand,  and  Chateau  Montelena  of 
New  York  on  the  other,  the  latter  assigned  its 
entire  interest  under  said  contract  to  the  plaintiff 
herein,  namely,  Park  Benziger  &  Co.,  Inc.  It  has 
been  stipulated  that  defendants  received  notice  of 
this  assignment.  You  are  instructed  that  after  the 
defendants  Pierre  and  Jean  Bercut  received  notice 
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of  this  assignment  no  act  or  omission  of  the  assignor 
could  justify  repudiation  of  the  contract  which  from 
and  after  the  date  of  the  assignment  was  with  plain- 
tiff Park  Benziger  &  Co.,  Inc. 

Refused    A.  F.  ST.  SURE,  D  J  [27] 

Plaintiff's  Instruction  No.  5 
You  are  instructed  that  Chateau  Montelena  of 
New  York  is  not  a  party  to  this  case.    That  any 
possible  agreement  which  may  have  been  referred  to 
in  the  evidence  under  which  plaintiff,  after  it  took 
the  assignment  of  the  contract,  may  have  agreed  to 
pay  part  of  its  profits  under  said  contract,  to  Cha- 
teau Montelena  of  New  York,  does  not  touch  any 
issues   in  this   case  nor  do   the   relations  between 
plaintiff  and  Chateau  Montelena  of  New  York  sub- 
sequent to  the  assignment  of  contract  of  plaintiff 
enter  into  this  case;  and  you  are  to  decide  this  case 
solely  as  between  the  plaintiff  and  defendants. 
Buss  v.  Tuttle,  158  Cal.  226 
Concordia  Fire  Ins.  Co.  v.  Commercial  Bank, 
39  Feci.  2nd  826 

Refused    A.  F.  ST.  SURE,  D  J  [28] 

Plaintiff's  Instruction  No.  5- A 
You  are  instructed  that  Park-Benziger  Co.  Inc., 
a  corporation,  has  no  power  to  enter  into  a  partner- 
ship with  another  person  or  corporation. 
You  are  instructed  that  there  was  no  partnership 
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between   plaintiff   Park-Benziger   &   Co.   Inc.,   and 
Serge  Hermann,  or  any  one  else. 

New  York   General   Corporation  Law,   Sec. 

13,  14 
6  Fletcher  Cyclopaedia  Corporation  (Perm. 
Ed.)  pp.  243-4  Sec.  2520 

Refused     ST.  SURE,  D  J  [29] 

Plaintiff's  Instruction  No.  5-B 
To  constitute  a  joint  adventure,  there  must  at 
least  be  (a)  a  community  of  interest  in  the  object 
of  the  undertaking;  (b)  an  equal  right  to  direct  and 
govern  the  conduct  of  each  other  with  respect 
thereto;  (c)  share  in  the  losses  if  any;  (d)  close 
and  even  fiduciary  relationship  between  the  parties. 
Beck  v.  Cagle  46,  Cal.  App.  2nd  152,  161 

Given     ST.  SURE,  D  J  [30] 

Plaintiff's  Instruction  No.  5-C 
Transactions  which  one  joint  adventurer  makes 
on  his  own  behalf  alone  do  not  bind  the  other  joint 
adventurers. 

Given     ST.  SURE,  D  J  [31] 

Plaintiff's  Instruction  No.  5-D 
Your  are   instructed  that  even  though  a  joint- 
adventurer  may  abandon  the  enterprise  for  himself 
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he  cannot  abandon  it  for  his  co-adventurers  with- 
out their  consent. 

30  Amer.  Jurs.  702. 

Goss  v.  Lanan,  152  N.W.  43,  46  Iowa 

Zeibak  v.  Masser,  12  Cal.  2nd  1,  13 

Eefused    A.  F.  ST.  SURE,  D  J  [32] 

Plaintiff's  Instruction  No.  5-E 
If  by  its  terms  the  obligations  of  a  written  con- 
tract are  expressly  made  binding  upon  successors 
and  assigns  of  the  parties  thereto,  no  express  as- 
sumption of  those  obligations  by  an  assignee  thereof 
is  necessary. 

3  Cal.  Jur.  291 

Brady  v.  Fowler,  45  Cal.  App.  592,  595 

Given     ST.  SURE,  D  J  [33] 

Plaintiff's  Instruction  No.  5-F 
You  are  instructed  that  the  law  does  not  require 
an  assignment  to  be  in  any  particular  form. 

Given     ST.  SURE,  D  J  [34] 

Plaintiff's  Instruction  No.  6 
The  Court  instructs  you  that  when  the  assignor 
of  a  contract  has  performed  or  offered  to  perform 
all  the  requirements  of  said  contract  imposed  upon 
him  prior  to  the  assignment,  and  that  thereafter  the 
assignee  has  performed  or  offered  to  perform  all 
the  requirements  of  said  contract  imposed  upon  him, 
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the  assignee  is  entitled  to  performance  of  the  con- 
tract from  the  other  party. 

If  you  find  that  the  assignor  Chateau  Montelena 
of  New  York  performed  or  offered  to  perform  all 
the  requirements  of  the  contract  of  January  29, 
1943,  on  its  part  prior  to  the  assignment  thereof, 
and  that  after  said  assignment,  the  plaintiff,  Park 
Benziger  &  Co.,  Inc.,  performed  or  offered  to  per- 
form on  its  part  all  the  requirements  of  the  con- 
tract dated  January  29,  1943,  you  should  find  that 
the  said  plaintiff  was  entitled  to  performance  from 
the  defendants. 

Civil  Code,  Section  1439 

Given     ST.  SURE,  D  J  [35] 

Plaintiff's  Instruction  No.  7 
You  are  instructed  that  if  you  find  that  the  de- 
fendants repudiated  their  contract  with  plaintiff 
either  by  telling  plaintiff  that  they  would  not  per- 
form or  by  acts  inconsistent  with  defendants'  con- 
tinued performance  of  their  obligations  under  the 
contract,  then  the  plaintiff  may  sue  immediately  for 
breach  of  the  contract. 

Given     ST.  SURE,  D  J  [36] 

Plaintiff's  Instruction  No.  8 
You  are  instructed  that  an  offer  of  substantially 
different  terms  from  those  in  the  contract  between 
the  parties,  stated  with  the  intention  not  to  perform 
the  original  contract,  constitutes  a  repudiation  of 
the  contract  by  the  party  making  said  offer. 
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If  you  find  that  the  defendants  offered  to  plain- 
tiff "three  cars  for  cash"  and  other  cars  to  be  de- 
cided upon  later,  if  at  all,  with  the  intention  not 
to  proceed  with  the  original  contract,  you  will  find 
that  the  defendants  repudiated  and  breached  their 
contract  with  the  plaintiff. 

Given     ST.  SURE,  D  J  [37] 

Plaintiff's  Instruction  No.  9 
The  Court  instructs  you  that  when  one  party  to 
a  contract  notifies  the  other  party  that  he  will  not 
perforin  the  obligations  of  the  contract,  this  repudia- 
tion excuses  further  performance  by  the  other 
party. 

If  you  find  that  on  or  about  the  27th  day  of 
April,  1943,  the  defendants  repudiated  the  contract 
of  January  29,  ]943,  and  refused  to  perform  said 
contract,  you  should  find  that  the  plaintiff  was  ex- 
cused from  further  performance. 
Civil  Code,  Section  1440. 

Given     ST.  SURE,  D  J  [38] 

Plaintiff's  Instruction  No.  10 
You  are  instructed  that  the  defendants  have 
raised  the  defense  of  plaintiff's  alleged  inability  to 
pay  for  wine  which  the  plaintiff  purchased  under 
the  contract.  You  are  instructed  that  the  defend- 
ants were  not  justified  in  repudiating  the  contract 
unless  the  plaintiff  were  actually  insolvent.  The 
burden  of  proving  such  a  defense  is  on  the  defend- 
ants.  You  are  instructed  that  no  evidence  has  been 
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offered  tending  to  show  that  the  plaintiff  is  or  ever 
was  insolvent.  Mere  doubts  of  the  solvency  of  the 
other  party  afford  no  defense  to  the  party  who  re- 
fuses to  perform  the  contract  according  to  its  terms 
because  of  such  suspicion. 

3  Williston  Rev.  Ed.  p.  2475 

Given     ST.  SURE,  D  J  [39] 

Plaintiff's  Instruction  No.  11 
You  are  instructed  that  defendants  herein  claim 
that  the  contract  involved  in  this  case  was  aban- 
doned by  mutual  consent  of  the  defendants  and  the 
plaintiff.  You  are  instructed  that  abandonment  is 
an  affirmative  defense  and  that  the  burden  of  prov- 
ing the  same  by  a  preponderance  of  evidence  rests 
upon  the  defendants. 

If  you  do  not  find  that  the  defendants  have 
proved  abandonment  by  the  plaintiff  by  a  prepond- 
erance of  evidence  or  if  you  find  that  upon  the 
issue  of  abandonment,  the  scales  of  proof  hang 
even,  then  I  instruct  you  to  find  against  the  defend- 
ants upon  the  issue  of  abandonment. 

Given  as  modified     ST.  SURE,  D  J  [40] 

Plaintiff's  Instruction  No.  12 
The  defendants  have  alleged  a  termination  of 
the  contract  by  mutual  abandonment.  To  consti- 
tute an  abandonment  of  a  contract  there  must  exist 
on  the  part  of  all  parties  concerned  an  actual  intent 
to  abandon  together  with  unequivocal,  positive  acts 
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inconsistent  with  continued  performance  of  the  con- 
tract, 

If  you  find  that  there  was  no  actual  intent  on 
the  part  of  the  plaintiff  Park  Benziger  &  Co.,  Inc., 
to  abandon  said  contract  of  January  29,  1943,  then 
you  should  find  against  the  defendants  on  the  alleged 
defense  of  mutual  abandonment. 

Utley  v.  Donaldson,  94  U.  S.  29 

City   of   Del   Rio   v.   Ulen   Contracting   Co., 
94  Fed.  2nd  701 

Peterson  v.  Wagner,  52  Cal.  App.  1 

Given     ST.  SURE,  D  J  [41] 

Plaintiff's  Instruction  No.  13 
If  you  find  that  defendants  Pierre  Bercut  and 
Jean  Bercut,  doing  business  as  P  &  J  Cellars,  delib- 
erately chose  to  take  the  written  contract  of  Cha- 
teau Montelena  shown  on  Defendants '  Exhibit  A,  and 
not  the  written  contract  of  two  parties,  then  you 
are  instructed  that  you  must  disregard  all  evidence 
tending  to  show  that  the  instrument  may  have  been 
intended  to  include  any  person  other  than  the  per- 
sons named  therein. 

Pac.  Ready  Cut  Houses  Inc.  vs.  Seober,  205 

Cal.  690,  696 
Ferguson  v.  McBean,  91  Cal.  63,  72 

Refused    A.  F.  ST.  SURE,  D  J  [42] 

Plaintiff's  Instruction  No.  14 
You  are  instructed  that  the  agreement  of  April 
27,  1943  (Def.  Exhibit  A),  shows  on  its  face  that 
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Serge  Hermann  signed  it  on  behalf  of  Chateau 
Montelena  of  New  York.  You  are  instructed  that 
the  contents  of  the  document  are  conclusive  and 
that  it  cannot  be  shown  by  oral  evidence  that  Her- 
mann signed  on  behalf  of  any  one  else. 

Refused    A.  F.  ST.  SURE,  D  J  [43] 

Plaintiff's  Instruction  No.  15 
The  Court  instructs  you  that  breach  of  contract 
for  the  sale  of  goods  by  the  seller  of  said  goods 
prior  to  the  delivery  thereof  when  there  is  no  mar- 
ket on  which  the  goods  can  be  purchased  entitled 
the  plaintiff  to  the  loss  of  profits  reasonably  certain 
to  have  been  realized  by  said  plaintiff  on  the  entire 
contract. 

If  you  find  that  the  plaintiff  suffered  a  loss  of 
profit  on  60,000  cases  of  wine,  and  you  find  that 
said  profit  could  reasonably  have  been  expected,  and 
if  you  find  that  said  wines  are  unobtainable  on  the 
market,  and  if  your  verdict  is  for  the  plaintiff,  you 
will  find  for  the  plaintiff  in  a  sum  not  exceeding 
$237,750.00  as  and  for  general  damages. 
Shoemaker  v.  Acker,  116  Cal.  239 
Stephany  v.  Hunt  Bros.  Co.,  62  Cal.  App.  638 
Robinson  v.  Rispin,  33  Cal.  App.  536 
Caspary  v.  Moore,  21  Cal.  App.  (2)  694. 

Given  as  modified     ST.  SURE,  D  J  [44] 

Plaintiff's  Instruction  No.  15- A 
(If  instruction  No.  15  is  not  given  in  the  form 
requested  as  to  the  number  of  cases  then  the  fol- 
lowing instruction:) 
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The  Court  instructs  you  that  breach  of  contract 
for  the  sale  of  goods  by  the  seller  of  said  goods 
prior  to  the  delivery  thereof  when  there  is  no  market 
on  which  the  goods  can  be  purchased  entitled  the 
plaintiff  to  the  loss  of  profits  reasonably  certain  to 
have  been  realized  by  said  plaintiff  on  the  entire 
contract. 

If  you  find  that  the  plaintiff  suffered  a  loss  of 
profit  on  the  wine  which  the  defendants  agreed  to 
ship  in  the  years  1943  and  1944,  and  you  find  that 
said  profit  could  reasonably  have  been  expected  and 
if  you  find  that  said  wines  are  unobtainable  on  the 
market,  and  if  your  verdict  is  for  the  plaintiff  you 
will  find  general  damages  for  the  plaintiff  in  an 
amount  not  exceeding  $237,750.00. 

Eefused    ST.  SURE,  D  J  [45] 

Plaintiff's  Instruction  No.  16 
You  are  instructed  that  when  the  seller  of  goods 
repudiates  and  fails  to  perform  his  contract  prior 
to  the  delivery  of  said  goods,  and  when  said  goods 
are  generally  available  on  the  market,  the  measure 
of  damages  to  the  buyer  is  the  difference  between 
the  contract  price  and  the  market  value  of  said 
goods,  at  the  times  when  they  ought  to  have  been 
delivered. 

If  you  find  that  the  plaintiff  was  damaged  due  to 
defendants'  failure  to  perform  the  contract  for  sale 
of  goods  prior  to  delivery  thereof,  and  that  said 
goods  are  available  on  the  market,  then  the  plaintiff 
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is  entitled  to  the  difference  between  the  contract 
price  and  the  market  price  for  60,000  cases  of  wine 
as  of  the  dates  agreed  upon  for  delivery,  and  you 
should  find  a  verdict  for  the  plaintiff  in  an  amount 
not  exceeding  $237,750.00,  as  and  for  general  dam- 
ages, the  amount  prayed  for  in  the  complaint. 

U.  S.  Trading  Co.  v.  Newmark,  56  Cal.  App. 

176,  191 
Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158 

Cal.  567 
California  Civil  Code,  section  3300 
Cal.  Civ.  Code  Sec.  1787 
Monaghan  v.  Alexander,  76  Utah  81,  287  Pac. 

908  (Sales  Act.) 
Schopfioeher  v.  Zimmerman,  240  N.  Y.  507, 

148  N.  E.  660  (Sales  Act,  Cardozo,  J.) 
Segall  v.  Finlay,  245  N.  Y.  61,  156  N.  E.  97 
(Sales  Act.) 

Refused    A.  F.  ST.  SURE,  D  J  [46] 

Plaintiff's  Instruction  No.  16-A 
(If  Instruction  No.  16  is  not  given  in  the  form 
requested  as  to  the  number  of  cases,  then  the  fol- 
lowing instruction:) 

You  are  instructed  that  when  the  seller  of  goods 
repudiates  and  fails  to  perform  his  contract  prior 
to  the  delivery  of  said  goods,  and  when  said  goods 
are  generally  available  on  the  market,  the  measure 
of  damages  to  the  buyer  is  the  difference  between 
the   contract  price   and  the  market  value  of  said 
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goods,  at  the  times  when  they  ought  to  have  been 
delivered. 

If  you  find  that  the  plaintiff  was  damaged  due 
to  defendants'  failure  to  perform  the  contract  for 
sale  of  goods  prior  to  delivery  thereof,  and  that  said 
goods  are  available  on  the  market  then  the  plaintiff 
is  entitled  to  the  difference  between  the  contract 
price  and  the  market  price  for  the  number  of  cases 
which  defendants  agreed  to  deliver  during  the  years 
1943  and  1944  as  of  the  dates  agreed  upon  for  deliv- 
ery, and  you  should  find  a  verdict  for  the  plaintiff 
in  an  amount  not  exceeding  $237,750.00  as  and  for 
general  damages  the  amount  prayed  for  in  the  com- 
plaint. 

Refused    ST.  SURE,  D  J  [47] 

Plaintiff's  Instruction  No.  17 
You  are  instructed  that  the  jury  in  its  discretion 
may  award  special  damages  arising  from  the  breach 
of  contract. 

If  you  find  for  the  plaintiff  and  you  find  that 
plaintiff  has  suffered  special  damages  in  the  ex- 
penses incurred  in  reliance  and  performance  of  said 
contract,  in  failure  to  perform  a  contract  for  deliv- 
ery of  1200  cases  of  wine  specified  in  said  contract, 
in  hiring  an  artist  to  prepare  labels  and  in  manu- 
facturing said  labels,  in  trips  of  executives  of  said 
plaintiff  from  New  York  to  California  to  arrange 
for  shipments  of  the  goods  in  reliance  upon  said 
contract,  your  verdict  should  be  for  the  plaintiff  in 
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the  sum  of  not  to  exceed  $4300.00  as  and  for  special 
damages. 

Cole  v.  Swanston,  1  Cal.  51 

Terrace  Water  Co.  v.  San  Antonio  Light  and 
Power  Co.,  Cal.  App.  511 

Refused    ST.  SURE,  D  J 

[Endorsed] :   Piled  Mar.  22,  1944.  [48] 


[Title  of  District  Court  and  Cause.] 

INSTRUCTIONS  REQUESTED 
BY  DEFENDANTS  [49] 

Defense  Request  No.  1 
The  evidence  shows  that  "Chateau  Montelena  of 
New  York"  was  simply  a  business  or  trade  name 
adopted  or  used  by  the  wife  of  Serge  Hermann  in 
connection  with  the  wine  contract  with  the  Bercuts, 
and  that  Serge  Hermann  had  complete  and  entire 
charge  of  the  business  dealings  under  the  name  of 
Chateau  Montelena  of  New  York.  I  therefore  in- 
struct you  that  for  the  purposes  of  the  present  law- 
suit you  are  to  consider  Serge  Hermann  and  Cha- 
teau Montelena  of  New  York  as  one  and  the 'same, 
and  the  act  or  conduct  of  either  as  the  act  or  con- 
duct of  the  other,  and  any  mention  of  either  in  these 
instructions  shall  be  deemed  to  include  the  other 
or  both. 

Given     ST.  SURE,  D.  J.  [50] 
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Defense  Request  No.  2 
The  defendants  Bercut  admit  that  they  did  not 
deliver  any  of  the  wine  mentioned  in  the  contract, 
and  they  defend  on  the  ground  that  the  contract 
was  cancelled  or  terminated  by  mutual  abandonment 
on  April  27,  1943. 

Given    ST.  SURE,  D.  J.  [51] 

Defense  Request  No.  3 
A  contract  can  be  mutually  abandoned  by  the 
parties  before  performance  begins  or  at  any  stage 
of  their  performance  and  each  of  the  parties  released 
from  any  further  obligation  on  account  of  such  con- 
tract. The  contract  may  be  abandoned  by  a  written 
agreement  or  an  oral  agreement,  or  an  agreement 
or  understanding  partly  in  writing  and  partly  oral. 
The  fact  of  such  abandonment  can  be  established 
by  evidence  of  the  acts  and  declarations  of  the  par- 
ties. If  you  find  that  on  or  about  the  26th  and 
27th  days  of  April,  1943,  Serge  Hermann  and  plain- 
tiff and  the  defendants  herein  mutually  agreed  to 
terminate  or  abandon  the  contract,  Plaintiff's  Ex- 
hibit No.  2,  then,  and  in  such  event,  your  verdict 
should  be  for  the  defendants. 

Tompkins  x.  Davidow,  27  Cal.  App.  327,  335, 

149  Pac.  789,  791,  col.  2; 
Guidery  v.  Green,  95  Cal.  630,  634,  30  Pac. 

786; 
Jones,  Evidence,  §442; 

Bradley  v.  Bush,  11  Cal.  App.  287,  293,  104 
Pac.  845,  847,  col.  2 ; 
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Morrow  v.  Coast  Land  Co.,  29  C.A.  2d  92, 106- 
107,  84  Pac.  2d  301,  309,  and  cases  there 
cited ; 

6  Cal.  Jur.  382,  §230. 

Given     ST.  SURE,  D  J  [52] 

Defense  Request  No.  4 
The  inference  of  abandonment  may  arise  either 
from  a  single  act  or  from  a  series  of  acts.  The  ques- 
tion is   whether  there   was   an  abandonment,   not 
whether  it  is  evidenced  by  one  act  or  by  many. 

Morrow  v.  Coast  Land  Co.,  29  C.A.  2d  92,  106- 
107,  84  Pac.  2d  301,  309. 

Given     ST.  SURE,  D  J  [53] 

Defense  Request  No.  5 
When  a  contract  has  been  once  mutually  aban- 
doned, it  cannot  thereafter  be  revived  or  restored 
to  life  by  one  of  the  parties  alone  because  he 
changes  his  mind,  even  though  the  change  of  mind 
may  occur  in  the  next  minute  or  hour  or  day  after 
the  mutual  abandonment  occurred.  If  you  find  from 
the  evidence  that  the  contract  of  January  29,  1943, 
was  mutually  abandoned  at  the  moment  that  Serge 
Hermann  signed  and  delivered  the  paper  of  April 
27,  1943,  then  I  instruct  you  that  the  contract  could 
not  be  thereafter  revived  or  restored  to  life  without 
the  assent  or  consent  of  the  Bercuts,  and  tho  evi- 
dence ohowp  that  the  Borouta  never  assented  or  ooiv 
rented  to  iiuivdl  or  restoration  of  the  contract. 

Given     ST.  SURE,  D  J  [54] 
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Defense  Request  No.  6 
The  evidence  shows  that  the  paper  of  April  27, 
1943,  was  signed  only  by  Serge  Hermann.  You  must 
therefore  consider  and  determine  the  relationship 
between  Serge  Hermann  and  the  plaintiff  Park, 
Benziger  &  Co. 

Given     ST.  SURE,  D  J  [55] 

Defense  Request  No.  7 
The  plaintiff  Park,  Benziger  &  Co.  claims  that 
Serge  Hermann  wTas  merely  employed  by  it  as  an 
employee  or  salesman  working  on  a  commission  of 
50%  of  net  profits.  The  defendants  Bercut  claim 
that  Park,  Benziger  &  Co.  and  Serge  Hermann 
were  either  partners  or  joint  adventurers  in  the 
matter  of  the  Bercut  wine.  If,  as  plaintiff  claims, 
Serge  Hermann  was  merely  an  employe  or  salesman, 
then  Park,  Benziger  &  Co.  would  not  be  bound  by 
Hermann's  act  in  signing  the  paper  of  April  27. 
However,  if  as  the  defendants  Bercut  claim,  Her- 
mann was  either  a  partner  of,  or  joint  adventurer 
with,  Park,  Benziger  &  Co.  in  the  matter  of  the 
Bercut  wine,  then  you  could  infer  from  the  whole 
of  the  evidence  that  Park,  Benziger  &  Co.  were 
bound  by  the  act  of  Hermann  in  signing  the  paper 
of  April  27. 

Given     ST.  SURE,  D  J  [56] 
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Defense  Bequest  No.  8 
A  partnership  is  an  association  of  two  or  more 
persons  to   carry  on  as  co-owners  a  business   for 
profit. 

Calif.  Civil  Code,  §2400(1). 

Given     ST.  SURE,  D  J  [57] 

Defense  Request  No.  9 
A  joint  adventure  is  something  like  a  partnership 
but  is  not  identical  with  it.  A  joint  adventure  is  an 
association  of  two  or  more  persons  or  corporations 
to  carry  out  a  single  business  enterprise  for  profit. 
It  is  usually  although  not  necessarily  limited  to  a 
single  transaction,  although  the  business  of  conduct- 
ing it  to  a  successful  termination  may  continue  for 
a  number  of  years.  The  name  "joint  adventurer" 
is  applied  ot  those  special  combinations  of  two  or 
more  persons  or  corporations,  where  in  some  spe- 
cific venture  a  profit  is  jointly  sought  without  any 
actual  partnership  or  corporate  designation. 

Elliott  v.  Murphy  Timber  Co.,  117  Or.  387, 

244  Pac.  91,  48  A.L.R.  1043, 1047; 
33  C.  J.  842 ; 
Andrews  v.  Bush,  109  Cal.  App.  511,  517-518, 

293  Pac.  152,  154; 
14  Cal.  Jur.  760,  §2. 

Given     ST.  SURE,  D  J  [58] 

Defense  Request  No.  10 
In  considering  whether  or  not  a  relationship  such 
as  that  of  joint  adventurers  or  partners  has  been 
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created,  the  law  is  guided  in  part  by  the  acts  of  the 
parties,  and  is  not  limited  to  their  spoken  or  written 
words. 

Andrews  v.  Bush,  109  Cal.  App.  511,  517-518, 
293  Pac.  152,  154. 

Given     St.  SURE,  D  J  [59] 

Defense  Request  No.  11 
In  determining  whether  or  not  there  was  a  joint 
adventure,  you  shall  not  fasten  your  attention  upon 
any  one  paper  or  any  one  term  of  a  paper  or  any 
one  act  alone  to  the  exclusion  of  everything  else. 
You  should  consider  the  whole  scope  of  the  arrange- 
ment and  each  part  of  it  should  be  considered  in  re- 
lation to  all  other  parts.  Look  at  the  arrangement 
as  a  whole. 

Rosenblum   v.   Springfield   Produce   Broker- 
age Co.,  (Mass.)  137  N.E.  357,  360,  col.  1 ; 
Simpson    v.    Richmond    Worsted    Spinning 

Co.,  (Me.)  145  Atl.  250,  254,  col.  1; 
San  Francisco  Iron  &  Metal  Co.  v.  American 
M.  &  I.  Co.,  115  Cal.  App.  238,  245-247,  1 
Pac.2d  1008,  1011. 

Given     ST.  SURE,  D  J  [60] 

Defense  Request  No.  12 
I  further  instruct  you  that  in  this  lawsuit  the 
question  is  not  merely  whether  there  was  a  joint 
adventure  as  between  Serge  Hermann  and  the 
plaintiff,  but  whether  as  between  them  on  one 
side,  and  the  defendants  Bercut  on  the  other,  there 
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was  one;  and  in  such  situation  the  relationship  of 
joint  adventurers  may  be  determined  by  you  from 
the  apparent  purposes  and  the  acts  and  conduct  of 
Hermann,  Elman  and  Benziger,  because  the  law 
says  that  the  acts  and  conduct  of  parties  may  speak 
above  their  expressed  declarations  to  the  contrary. 
O.K.  Boiler  and  Welding  Co.  v.  Minnetonka 

Lumber  Co.,    (Old.)   299  Pac.  1045,  1017- 

1018,  approved  in  Universal   Sales   Corp. 

v.  California  Press  Mfg.  Co.,  20  C.2d  751, 

128  Pac.2d  665,  673-4. 

Given     ST.  Sure,  D  J  [61] 

Defense  Request  No.  13 
The  use  of  the  word  "commission"  in  the  paper 
of  February  25,  1943,  between  Serge  Hermann  and 
Park,  Benziger  &  Co.  is  of  no  importance.  In  the 
business  world  the  words  "commissions"  and 
"profits"  are  often  used  as  synonyms,  and  in  any 
event  the  arrangement  between  them  is  not  deter- 
mined or  controlled  by  any  one  word. 

Van  Tine  c.  Hilands,  131  Fed.  124,  127. 

Refused    A.  F.  ST.  SURE,  D  J  [62] 

Defense  Request  No.  14 
Of  course,  the  wages  or  compensation  of  a  mere 
employe  or  salesman  may  be  measured  by  a  percent- 
age of  the  profits  of  a  business,1  but  in  determining 
whether  there  was  a  joint  adventure  it  is  important 
to  inquire  whether  the  person  who  renders  or  is  to 


>Spier  v.  Lang,  4  Cal.2d  711,  53  Pae.2d  138; 
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render  the  services  is  himself  the  promoter  or  an 
original  party  to  the  enterprise.  The  evidence  at 
bar  shows  that  Serge  Hermann  was  the  promoter 
of  the  whole  enterprise,  and  the  original  party  to 
it,  and  you  are  therefore  at  liberty  to  infer  that  he 
was  a  joint  adventurer2  rather  than  a  mere  employe 
or  salesman. 

Given     ST.  Sure,  D  J  [63] 

233  C.  J.  844,  §9; 

Dexter  &  Carpenter  v.  Houston,  4  Cir.,  20  F.2d 
647. 


Defense  Request  No.  15 
Speaking  generally,  a  partner  or  a  joint  adven- 
turer contributes  capital  to  the  enterprise,1  some- 
thing promotive  to  the  enterprise.2  However,  in  the 
case  of  a  joint  adventure  the  contributions  need 
not  be  the  same  in  kind.  It  is  sufficient  if  the  con- 
tribution of  one  consists  of  time,  energy,  skill  or 
experience,  and  it  is  sufficient  in  this  respect  if  you 
find  that  Serge  Hermann  contributed  his  own  time, 
energy,  skill  and  experience  in  travelling  from  New 
York  to  California  to  look  for  wine,  and  subse- 
quently to  arrange  for  shipment,  and  was  to  have 
used  his  own  time  and  energy,  at  his  own  expense, 


Universal  Sales  Corp.  v.  Calif.  Press  Mfg.  Co., 
20  Cal.2d  751,  764,  128  P.2d  665,  673,  col.  2. 

2Simpson  v.   Richmond   Worsted   Spinning   Co., 
145  Atl.  250,  254,  col.  1. 
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in  finding  buyers  for  the  wine  from  Park,  Benziger 
&  Co. 

Botsford  v.   Van  Riper,    33   Nev.   156,   110 

Pac.  705,  711; 
Elliott  v.  Murphy  Timber  Co.,  48  A.L.R.  1043, 

1047; 
Motter  v.  Smyth,  10  Cir.,  77  F.2d  77,  79. 

Refused    A.  F.  ST.  SURE,  D  J  [64] 

Defense  Request  No.  16 
It  is  generally  said  that  there  must  be  a  sharing 
of  losses  as  well  as  profits  as  a  test  of  a  partnership 
or  joint  adventure.  However,  in  the  case  of  a  joint 
adventure,  the  sharing  of  losses  does  not  mean  that 
each  must  bear  the  same  kind  of  loss.  One  may  lose 
money  capital  and  the  other  may  lose  time  and  ex- 
penses. The  evidence  in  this  case  shows  that  Serge 
Hermann  travelled  between  New  York  and  San 
Francisco  a  couple  of  times  on  his  own  time  and  at 
his  own  expense,  and  that  that  would  have  been  his 
personal  loss  if  no  net  profits  were  made.  I  there- 
fore instruct  you  that  that  would  be  a  sufficient 
sharing  of  loss  to  satisfy  this  branch  of  the  ques- 
tion whether  he  was  a  joint  adventurer  instead  of  a 
mere  employe  or  salesman  on  commission. 

Shoemake  v.  Davis,   (Kan.)  73  Pac.2d  1043, 

1045,  col.  1 ; 
Rae    v.    Cameron,    (Mont.)    114    P.2d    1060, 

1065,  col.  1,  quoting  30  Am.  Jur.  682,  §12. 

Refused    A.  F.  ST.  SURE,  D  J  [65] 
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Defense  Request  No.  17 
The  cancellation  or  termination  writing  or  paper 
of  April  27,  1943,  is  signed  by  defendants  Bercut 
and  by  Serge  Hermann  for  Chateau  Montelena  of 
New  York,  the  same  parties  who  were  the  parties 
to  the  original  contract  of  January  29,  1943.  If 
you  find  from  the  evidence  that  on  April  27,  1943, 
when  the  writing  or  paper  of  that  date  was  signed 
Serge  Hermann  was  a  partner  or  joint  adventurer 
of  or  with  the  plaintiff  Park,  Benziger  &  Co.,  then 
I  instruct  you  that  under  the  circumstances  of  this 
case  the  plaintiff  was  bound  by  Serge  Hermann's 
act  and  signature  in  signing  on  April  27,  1943,  and 
your  verdict  should  accordingly  be  in  favor  of  de- 
fendants Bercut. 

Bond  v.  O'Donnell,  63  A.L.R.  901,  at  907; 

Mahony  v.  Boenning,  (Pa.)  6  Atl.2d  795; 

Manatee  Loan  &  Mortgage  Co.  v.  Manley's 
Estate,  106  Vt.  356,  175  Atl.  14,  17; 

Mid-Columbia    Production    Credit    Assn.    v. 
Smeed,   (Or.)   136  Pac.2d  255. 

Given    ST.  SURE,  D  J  166~] 

Defense  Request  No.  18 
Each  one  of  two  or  more  joint  adventurers  has 
power  to  bind  the  others  in  matters  within  the 
scope  of  the  joint  enterprise,  in  dealings  with  third 
persons,  and  regardless  of  any  limitations  on  au- 
thority that  may  have  been  agreed  between  the  joint 


vs.  Park,  Benziger  &  Co.,  Inc.  49 

adventurers,  if  the  third  person  is  unaware  of  the 
limitation  of  authority  at  the  time  of  acting. 

Manatee  Loan  &  Mortgage  Co.  v.  Manley's 
Estate,  106  Vt.  356,  175  Atl.  14,  17. 
Given     ST.  SURE,  D  J  [67] 

Defense  Request  No.  19 
If  you  find  that  there  was  no  partnership  or  joint 
adventure  between  Serge  Hermann  or  Chateata 
Montel ena  of  New  York  and  plaintiff,  but  if  you 
nevertheless  find  that  Phillip  Elman,  Vice  Presi- 
dent of  plaintiff,  stated  and  represented  to  defend- 
ants on  or  about  April  26th  or  April  27th,  1943, 
that  such  a  partnership  or  joint  adventure  did  exist, 
then,  and  in  such  event,  plaintiff  is  bound  by  the 
termination  agreement  dated  April  27,  1943,  and 
your  verdict  should  accordingly  be  for  the  defend- 
ants. 

Withdrawn  by  Mr.  Naus.  [68] 

Defense  Request  No.  20 
Now,  with  respect  to  the  occurrences  on  April  26 
and  27  in  1943  one  of  two  results  is  true :  either  the 
original  contract  of  January  29,  1943,  was  cancelled 
or  terminated  by  mutual  abandonment  when  the 
paper  of  April  27,  1943,  was  signed  and  delivered, 
or  else  it  was  repudiated  by  the  defendants  Bercut. 
If  you  find  that  there  was  such  a  termination  on 
April  27,  then  your  verdict  must  be  in  favor  of  de- 
fendants Bercut,  and  there  is  no  need  for  you  to 
consider  anything  further.  If  you  find  that  instead 
of  such  termination  there  was  a  repudiation  of  the 
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original  contract,  then  your  verdict  should  be  in 
favor  of  plaintiff  Park,  Benziger  &  Co.,  and  accord- 
ingly you  would  need  to  consider  how  to  measure 
the  amount  of  damages  suffered  by  it. 

Given    ST.  SURE,  D  J  [69] 

Defense  Request  No.  21 
I  wall  instruct  you  on  the  subject  of  the  measure 
of  damages  because  it  is  my  duty  to  instruct  you  as 
to  all  the  law  that  may  become  pertinent  in  your 
deliberations.  I,  of  course,  do  not  know  whether  you 
will  need  the  instructions  on  measuring  damages 
and  the  fact  that  I  give  them  to  you  must  not  be 
considered  as  intimating  any  views  of  my  own  on 
the  issues  of  liability  or  as  to  which  party  is  entitled 
to  your  verdict.  It  is  for  you  to  determine  from  the 
evidence  whether  the  plaintiff  was  bound  by  the 
agreement  of  termination  or  cancellation  dated 
April  27,  1943.  If  it  was,  your  verdict  should  be  in 
favor  of  defendants  Bercut.  If  plaintiff  was  not 
bound,  then  you  will  be  guided  by  the  instructions 
as  to  how  to  measure  the  amount  of  plaintiff's  dam- 
ages. 

Given     ST.  SURE,  D  J  [70] 

Defense  Request  No.  22 
If  you  find  that  there  was  a  repudiation  of  an 
uncancelled  contract  by  the  Bercuts,  then  upon  the 
happening  of  the  repudiation  the  plaintiff  had  a 
choice:  it  could  either  wait  until  the  due  date  of 
each  monthly  delivery  and  treat  each  non-delivery 
as    a    separate    breach    and    bring    suit    after   the 
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breaches  had  actually  occurred  in  fact,  or  it  could 
choose  to  treat  the  repudiation  as  an  immediate  and 
anticipatory  breach  as  to  the  whole  of  the  26,691 
cases  and  bring  suit  at  once  without  waiting  for 
the  due  dates  of  future  monthly  deliveries  to  arrive. 
By  bringing  the  present  suit  as  it  did,  the  plaintiff 
made  the  latter  choice,  treating  the  repudiation  as 
one  or  a  single  immediate  breach,  that  is,  an  antici- 
patory breach,  as  to  the  whole  of  the  contract  of 
26,691  cases,  as  happening  all  at  once  on  the  one 
day  of  April  27,  1943,  and  I  therefore  instruct  you 
that  all  damages  are  to  be  measured  as  of  that  day. 
Lompoc    Produce    &    Real    Estate     Co.    v. 

Browne,  41  Cal.  App.  607,  183  Pac.  166; 
Six  Companies  v.  Joint  Highway  District, 
311  U.S.  180,  85  L.Ed.  114  (duty  of  Fed- 
eral courts  to  follow,  in  diversity  of  citi- 
zenship cases,  the  ruling  of  an  intermediate 
appellate  court  of  the  State). 

Refused    A.  F.  ST.  SURE,  D  J  [71] 

Defense  Request  No.  23 
This  suit  being  one  for  an  alleged  anticipatory 
breach  by  repudiation  on  April  27,  1943,  your  first 
inquiry,  if  you  come  to  the  question  of  damages, 
is  whether  as  at  April  27,  1943,  the  plaintiff  could 
obtain  from  a  responsible  seller  a  substitute  con- 
tract covering  like  wine  on  the  identical  terms, 
other  than  price,  of  the  contract  with  the  Bercuts, 
and  if  so  at  what  prices?1   If  plaintiff  could  obtain 


1  Roehm  v.  Horst,  3  Cir.,  91  Fed.  345,  at  348  (bottom) 
and  349. 
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such  a  contract  as  of  the  breach  date  of  April  27, 
1943,  at  prices  no  greater  than  in  the  Bercut  con- 
tract, it  would  not  be  damaged,  but  if  the  substitute 
contract  required  higher  prices,  then  the  damages 
would  be  the  amount  of  their  excess  over  the  prices 
stated  in  the  Bercut  contract,  without  any  regard 
to  whether  the  spot  market2  in  wine  was  either  a 
falling  or  a  rising  market  at  any  time  after  April 
27,  1943,  up  to  date.3 

2Lompoc  Produce  &  Real  Estate  Co.  v.  Browne, 
41  Cal.App.  607,  at  610  (and  cases  there  cited), 
183  Pac.  166  (delivery  due  Nov.  1;  repudiation 
on  Oct.  18 ;  complaint  filed  Oct.  25 ;  falling  mar- 
ket; evidence  of  daily  market  prices  after  Oct. 
18  excluded). 

3  Roehm  v.  Horst,  supra,  and  s.c,  on  certiorari,  178 
U.S.  1  at  21,  44  L.Ed.  953,  961,  col.  2  (and  see 
the  statement  of  facts,  178  U.S.  at  4,  bottom, 
showing  the  proof  of  the  "subcontracts  for  for- 
ward delivery"  of  the  hops  and  measurement 
of  the  damages  by  the  excess  of  the  subcon- 
tracted prices  over  the  prices  of  the  breached 
contracts).  The  decisions  in  Roehm  v.  Horst  are 
not  cited  as  an  applicable  Federal  rule,  but  as 
the  local  rule  of  California  through  adoption  by 
citation  and  approval  in  the  California  case 
cited  in  note  2,  next  supra.  The  California  rule 
is  supported  by  the  reasoning  in  such  cases,  e.g., 
as  Samuels  v.'  E.  F.  Drew&  Co.,  2  Cir.,  292 
Feci.  734,  738,  point  3,  and  Crow  &  Dehn  v. 
Chelan  Packing  Co.,  158  Wash.  167,  290  Pac 
999.  Accord,  Williams  v.  DeSoto  Oil  Co.,  8  Cir., 
213  Fed.  194,  at  198,  point  7;  Alger-Fowler  Co. 
v.  Tracy,  98  Minn.  432,  107  N.W.  1124;  Irving 
Trust  Co.  v.  Compania  Mexicana,  2  Cir..  66 
F.2d  390,  393,  col.  2;  In  re  Susquehanna  Silk 
Mills,  10  F.  Supp.  787,  788,  point  1. 

Refused    A.  F.  ST.  SURE,  D  J  [72] 
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Defense  Request  No.  24 
If  a  substitute  contract  was  not  immediately  ob- 
tainable elsewhere  by  the  plaintiff  on  the  27th  day 
of  April,  1943,  then  it  was  the  duty  of  plaintiff  to 
obtain  one,  if  it  was  elsewhere  obtainable,  as  quickly 
thereafter  as  was  reasonably  possible  under  the 
circumstances,  and  thereupon  the  damages  would 
be  the  amount  of  the  excess  of  the  prices  in  such 
substitute  contract  over  the  prices  stated  in  the 
Bercut   contract. 

Walter  N.  Kelly  Co.  v.  Auto  Body  Co.,  223 
Mich.  613,  194  N.W.  518,  522-523. 

Refused    A.  F.  ST.  SURE,  D  J  [73] 

Defense  Request  No.  25 
If  you  find  that  a  substitute  contract  for  future 
deliveries  was  not  obtainable  elsewhere  on  April  27, 
1943,  or  within  a  reasonable  time  thereafter,  then 
the  next  question  for  you  to  consider  is  whether 
there  was  an  available  market  in  such  wine  for  spot 
deliveries  from  time  to  time  when  deliveries  would 
fall  due  under  the  Bercut  contract. 

Refused    A.  F.  ST.  SURE,  D  J  [74] 

Defense  Request  No.  26 
When  a  buyer  sues  a  seller  of  merchandise  for 
damages  for  refusal  to  deliver  the  goods,  the  law 
uses  one  or  the  other,  but  not  both,  of  two  ways  to 
measure  the  damages,  depending  on  whether  or  not 
there  is  an  available  market  for  the  goods  in  ques- 
tion.1   Therefore,  the  first  question  to  be  considered 


1  Civil  Code,  §1787  (Uniform  Sales  Act,  §67;  Wil- 
liston,  Sales,  §597) ; 
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is  whether  the  wine  was  or  was  not  available  else- 
where in  the  market.2  If  available  elsewhere  in  the 
nearest  available3  market  then  the  damages  would  be 
measured  by  the  excess,  if  any,  of  the  market  value 
over  the  contract  price.  This  is  known  as  the  market 
price,  or  market  value,  rule. 

2  55  C.  J.  1174,  §1157,  "Goods  Unobtainable  Else- 

where". 

(The  Sales  Act,  §67,  as  to  measuring  the  buy- 
er's damages  for  non-delivery  of  goods  not  ob- 
tainable elsewhere  is  merely  declaratory  of  the 
rule  in  California  before  adoption  of  the  Sales 
Act.  See  the  following  cases). 

McKay  v.  Riley,  65  Cal.  623,  4  Pac.  667 ; 
Rose  v.  Ford,  96  Cal.  152,  154,  30  Pac.  1114; 
National  Oil  Refining  Co.  v.  Producer's  Re- 
fining Co.,  169  Cal.  740,  147  Pac.  963; 
Western  Industries  Co.  v.  Mason,  etc.  Co.,  56 

Cal.  App.  355,  205  Pac.  466; 
Coates  v.  Lake  View  Oil  &  Refining  Co.,  20 
C.A.2d  113,  66  Pac.2d  463. 

3  Williston,  Sales,  §599. 

Refused    A.  F.  ST.  SURE,  D  J  [75] 

Defense  Request  No.  27 
The  measurement  of  damages  under  the  market 
price  or  market  value  rule  occurs  only  when  there  is 
in  fact  an  available  market  at  the  time  of  the  breach. 
Obviously,  there  must  be  an  available  market.1  Mar- 
ket price  implies  the  existence  of  a  market,  of  sup- 
ply and  demand,  of  sellers  and  buyers.2    The  term 


1  Weed  v.  Lyons  Petroleum  Co.,  294  Fed.  725,  734. 

2  Heiner  v.  Crosby,  3  Cir.,  24  F.2d  191,  193. 
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" market  value",  as  the  words  fairly  import,  indi- 
cates price  established  in  a  market  where  the  article 
is  dealt  in  by  such  a  multitude  of  persons,  and  such 
a  large  number  of  transactions,  as  to  standardize 
the  price;  individual  dealings  are  not  competent  to 
prove  it.3  A  casual  sale  does  not  establish  a  market.4 
Market  price  is  not  an  imaginary  fictitious  thing, 
but  is  the  price  at  which  goods  are  actually  being 
sold  in  the  market  at  the  time  or  times  in  question.5 


3  North  American  Tel.  Co.  v.  Northern  Pacific  Ry. 
Co.,  8  Cir.,  254  Fed.  417,  418. 

4Le  Blume  Import  Co.  v.  Coty,  2  Cir.,  293  Fed. 
344,  351. 

5  Birdsong  &  Co.  v.  Marty,  163  Wis.  516,  158  N.W. 
289,  292,  col.  1  (decided  under  Uniform  Sales 
Act,  §67). 

Refused    A.  F.  ST.  SURE,  D  J  [76] 

Defense  Request  No.  28 
I  instruct  you  that  the  evidence  before  you  is  in- 
sufficient to  show  that  the  goods  were  obtainable 
elsewhere,  that  is,  it  is  insufficient  to  show  an  avail- 
able market.  On  the  contrary,  it  shows  no  available 
market.  Accordingly,  we  must  turn  to  the  other  rule 
for  measuring  the  damages,  and  the  rule  in  such 
case  is  that  the  measure  of  the  buyer's  damages  is 
the  loss  directly  and  naturally  resulting  in  the  ordi- 
nary course  of  events  from  a  seller's  breach  of  con- 
tract,1 which  rule  as  specifically  applied  to  this  case 
now  before  you  means  that,  if  you  find  there  was  a 


1  Civil  Code,  §1787(2). 
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breach,  either  (1)  the  amount  of  the  buyer's  outlay 
of  expenses  in  the  course  of  preparing  to  carry  out 
the  contract  before  he  knew  that  the  seller  would 
not  perform,  or  (2)  the  net  profits,  if  any,  that  the 
buyer  was  reasonably  certain  to  have  made  if  the 
seller  had  performed  the  contract. 

Given     ST.  SURE,  D  J  [77] 

Defense  Request  No.  29 
The  amount  of  outlay  cannot  be  awarded  to  a 
buyer  in  any  case  in  which  profits  are  awarded  to 
him,  for  the  sound  reason  that  expenses  incurred  by 
him  in  his  preparation  for  performance  before  he 
knew  that  the  seller  would  not  perform  are  simply 
the  buyer's  own  expenses  incurred  in  the  hope  or 
expectation  of  making  profit  and  are  included  in 
any  calculation  of  his  profit,  if  any.  To  award  a 
buyer  the  amount  of  both  outlay  and  profits  would 
amount  to  a  "double  recovery"  by  him,1  making 
the  seller  "pay  twice  for  the  same  thing",2  which 
the  law  does  not  permit  and  which  you  should  not 
do.  The  two  heads  of  damage  are  distinct.3 


1  Holt  v.  United  Security  Life  Ins.  &  Trust  Co., 

76  N.J.  Law  585,  72  Atl.  301,  at  307,  col.  2,  21 
L.R.A.  N.S.  691; 
Feldman  v.  Jacob  Branfman  &  Son,   (N.J.)   166 
Atl.  126,  128,  col.  2  (under  Uniform  Sales  Act, 
§67). 

2  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190 

U.S.  540,  546,  47  L.Ed.  1171,  1174,  col.  2,  top. 

3  U.  S.  v.  Behan,  110  U.S.  338,  345,  28  L.Ed.  168, 

170,  col.  2. 

Refused    A.  F.  ST.  SURE,  L>  J  [78] 
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Defense  Request  No.  30 
In  paragraph  XI  of  its  amended  complaint  the 
plaintiff  claims  that  it  expended  $1,000.00  for  the 
services  of  an  artist  and  a  printer  in  preparing 
labels  for  the  bottles,  and  $1,500.00  for  the  travel- 
ling expenses  of  one  of  its  officers  in  the  course  of 
arranging  for  the  labelling,  packaging  and  shipping 
of  the  wine.  Such  expenses  are  known  as  "outlay"1 
and  in  nature  are  expenses  incurred  in  preparing  to 
perform  the  contract.2  Such  outlay  may  be  awarded 
to  a  buyer  as  damages  if  he  fails  to  prove  with  rea- 
sonable certainty  a  loss  of  net  profits.2 


'Cederberg  v.  Robison,   100  Cal.  93,  97,   34  Pac. 
625,  626,  col.  1; 
U.  S.  v.  Behan,  110  U.S.  338,  28  L.Ed.  168. 

2  U.  S.  v.  Behan,  supra. 

Refused    A.  F.  ST.  SURE,  D  J  [79] 

Defense  Request  No.  31 
Now,  even  though  the  law  lays  down  the  rule  that 
in  case  of  a  seller's  breach  of  an  obligation  to  de- 
liver goods  not  obtainable  elsewhere  the  buyer's 
damages  may  be  measured  by  his  loss  of  profits, 
nevertheless  the  buyer  must  make  proof  showing 
that  it  was  reasonably  certain  that  the  profits  would 
have  been  made.  Guesswork  or  conjecture  or  specu- 
lation cannot  be  used  as  a  substitute  for  proof.1 


1  U.  S.  v.  Behan,  110  U.  S.  338,  344,  28  L.  Ed.  168, 


170,  col.  2. 


58  Pierre  Bercut  and  Jean  Bercut 

That  is  not  peculiar  to  the  law  of  sales  alone,  but 
is  applicable  to  all  civil  actions  for  damages  for 
breach  of  contract.  Not  only  must  the  plaintiff 
prove  the  breach,  but  he  must  also  prove  the  dam- 
ages by  a  sufficiency  of  evidence  as  distinguished 
from  guesswork  or  conjecture.2 

2  Iron  City  Toolworks  v.  Welisch,  3  Cir.,  128  Fed. 
693,  695-696; 

Gibson  v.  Hercules  Mfg.  &  Sales  Co.,  80  Cal.  App. 
689,  702-704,  252  Pac.  780,  785 ; 

Johnson  v.  Hislop,  9  Cir.,  272  Fed.  913,  and  quota- 
tions at  page  915. 

Given     ST.  SURE,  D  J  [80] 


Defense  Request  No.  32 
If  you  find  from  the  evidence  that  plaintiff  Park, 
Benziger  &  Co.  was  embarking  or  starting  in  a  new 
venture  in  the  matter  of  California  wine,  that  is, 
were  seeking  to  launch  a  new  enterprise,  and  that 
they  have  not  proved  to  your  satisfaction  that  they 
can  show,  as  a  means  of  measurement,  past  profits 
in  substantial  dealing  in  California  wine  under 
their  label  and  through  their  past  experience,  if  they 
had  any,  in  such  dealing  in  California  wine,  then  I 
instruct  you  that  you  should  not,  and  the  law  says 
you  cannot,  award  them  anything  for  supposed  loss 
of  anticipated  profits,  because  the  fact  of  profits  to 
be  realized  from  a  business  about  to  be  launched 
can  exist  only  on  paper  and  while  profits  may  be 
possible,  losses  in  the  enterprise  are  just  as  pos- 
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sible,  and  in  either  case  they  are  nothing  more  than 
contingent  probabilities,  and  of  too  uncertain  a 
character  to  constitute  a  basis  for  the  computation 
of  damages  for  the  breach.1  The  rule  is  the  same 
regardless  of  whether  the  plaintiff  had  not  previ- 
ously conducted  the  business  at  all,  or  whether  an 
established  liquor  business  was  simply  adding  a  new 
line  of  merchandise,  such  as  adding  a  new  line  of 
California  wine.2 


1  Gibson  v.  Hercules  Mfg.  &  Sales  Co.,  80  Cal.  App. 

689,  702,  252  Pac.  780,  785,  and  cases; 

Note,  32  A.L.R,  120,  at  153-156 ; 

8  Cal.  Jur.  777,  §38; 

Central  Coal  &  Coke  Co.  v.  Hartman,  8  Cir.,  Ill 
Fed.  96,  98-99 

Iron  City  Toolworks  v.  Welisch,  3  Cir.,  128  Fed. 
693,  695-696. 

California  Press  Mfg.  Co.  v.  Stafford  Packing 
Co.,  192  Cal.  479,  at  485  (and  cases  there  cited), 
221  Pac.  345,  347,  32  A.L.R.  114,  117-118  (dis- 
tinguished in  Natural  Soda  Products  Co.  v.  Los 
Angeles,  23  A.C.  190,  143  Pac.  2d  12,  17) ; 

Terre  Haute  Brewing  Co.  v.  Dwyer,  8  Cir.,  116  F. 
2d  239,  242,  Col.  2. 

2  Thrift  Wholesale  Inc.  v.  Malkmillion  Corp.,  50 

F.  Supp.  998,  and  cases  at  1000. 

Refused    A.  F.  ST.  SURE,  D  J  [81] 


Defense  Request  No.  33 
Not  only  should  a  jury  refrain  from  speculating, 
conjecturing  or  guessing  about  net  profits  in  the 
absence   of  evidence  from  which  an  inference  of 
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profit  may  be  reasonably  drawn  with  reasonable 
certainty,  but  it  is  equally  true  that  a  jury  should 
not  accept  the  guess  or  estimate  or  opinion  of  any 
witness  upon  the  subject,  even  though  given  or 
stated  under  oath  on  the  witness  stand,  when  it  has 
no  better  basis  in  proved  facts.  The  speculations, 
conjectures,  guesses  or  estimates  of  witnesses  not 
based  upon  facts  from  which  reasonably  accurate 
inferences  may  be  drawn  form  no  better  basis  for  a 
verdict  than  guesses  or  conjectures  by  the  members 
of  the  jury  themselves. 

Central  Coal  &  Coke  Co.  v.  Hartman,  8  Cir., 
Ill  Fed.  96,  102. 

Refused    A.  F.  ST.  SURE,  D  J  [82] 

Defense  Request  No.  34 
I  further  instruct  you  that  even  though  lost  profits 
be  proved  with  reasonable  certainty,  nevertheless 
you  must  not  award  them  unless  you  find  from  the 
evidence  that  on  the  29th  day  of  January,  1943,  at 
the  time  the  contract  was  entered  into,  the  defend- 
ants Bercut  then  knew  that  if  they  did  not  there- 
after deliver  the  wine  it  could  not  be  obtained  else- 
where; and  if  at  the  time  of  entering  into  the  con- 
tract they  did  not  have  that  knowledge,  it  is  imma- 
terial whether  either  or  both  of  the  Bercuts  there- 
after, and  before  non-delivery  or  refusal  to  deliver, 
learned  or  knew  that  the  wine  could  not  be  obtained 
elsewhere.    The  only  award  of  damages  permitted 
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by  the  law  for  breach  of  a  contract  of  sale  by  a 
seller  are  such  damages  as  may  be  fairly  said  to 
have  been  known  at  the  time  of  contracting  to  be 
the  probable  result  of  a  breach  of  contract  by  the 
seller,  which  requires  the  existence  and  proof  of  the 
fact  that  at  the  time  of  contracting  the  seller  knew 
that  the  goods  could  not  be  thereafter  procured 
elsewhere  in  the  market. 

Marcus  &  Co.  v.  K.  L.  G.  Baking  Co.  (N.  J., 
1939)  3  Atl.  2d  627,  631-632  (under  Sales 
Act,  §67,  i.e.,  Calif.  Civil  Code,  §1787)  ; 
Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co., 

190  U.  S.  540,  47  L.  Ed.  1171; 
Williston,  Contracts,  §§1355-1357; 
See  Czarnikow-Rionda  Co.  v.  Federal  Sugar 
Refining  Co.,  255  N.Y.  33,  173  N.E.  913, 
88  A.L.R.  1426,  and  note,  1439. 

Refused    A.  F.  ST.  SURE,  D  J  [83] 

Defense  Request  No.  35 
The  term  "profits",  as  I  have  used  it  in  these 
instructions,  does  not  mean  gross  profits.  "Gross 
profits"  are  really  not  profits  at  all  within  the  con- 
templation of  the  law,  for  they  generally  refer  to 
the  excess  in  the  selling  price  over  the  cost  price 
without  deducting  the  expenses  of  resale  and  other 
costs  of  doing  business.  If  a  buyer  is  entitled  to  an 
award  at  all  because  of  loss  of  profits,  the  award 
must  be  confined  to  net  profits.  "Net  profits"  are 
the  gains  from  sales  after  deducting  the  expenses 


62  Pierre  Bercut  and  Jean  Bercut 

of  doing  business,  together  with  the  interest  on  the 
capital  employed.1  t&t  addition-to-  those  -d^hae&ons 
you— must- also  deduct-  the-  50%  -selUng^-eonimission 
which  was  to  have  been  paid  by  the  plaintiff  to 
Serge  Hermann  because  that  would  be  clearly  a  sell- 
ing expense2  of  the  plaintiff  if  Serge  Hermann  were 
only  an  employe  or  salesman  on  commission  instead 
irtner  or  joint  adventurer. 


1  Coates  v.  Lake  View  Oil  &  Refining  Co.,  20  C.A. 

2d  113,  119,  66  Pac.  2d  463,  466; 
Terre  Haute  Brewing  Co.  v.  Dwyer,  8  Cir.,  116 
F.  2d  239,  242,  col.  2. 

2  Klingman  &  Scoular  v.  Racine-Sattley  Co.,  149 

Iowa  634,  128  N.W.  1109,  1110,  col.  2  (bottom) 

and  1103,  col.  1 ; 
C.  W.  Rantoul  Co.  v.  Claremont  Paper  Co.,  1  Cir., 

196  Fed.  305,  309; 
Detroit  Fireproofing  Tile  Co.  v.  Vinton  Co.,  190 

Mich.  275,  157  N.W.  8,  10,  col.  1. 

Given  as  modified     ST.  SURE,  D  J  [84] 

Defense  Request  No.  36 
In  first  arriving  at  the  amount  of  gross  profits  as 
a  basis  from  which  to  make  the  necessary  deduc- 
tions to  determine  net  profits,  I  instruct  you  that 
you  cannot  in  any  event  use  a  greater  markup  by 
plaintiff  over  the  cost  to  it  than  the  markup  per- 
mitted under  OP  A  regulations  as  a  price  ceiling; 
and  theburden  of  proof1  is  on  the  plaintiff. 


1  Davis  v.  Carnegie  Steel  Co.,  6  Cir.,  244  Fed.  931, 

934; 
Molyneaux  v.  Twin  Falls  Canal  Co.,  (Idaho)  94 
A.L.R.  1264,  1277,  35  Pac.  2d  651,  659. 

Given    ST.  SURE,  D  J  [85] 
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Defense  Request  No.  37 
I  further  instruct  you  that  you  must  consider  the 
fact  that  because  no  wine  was  delivered  under  the 
contract  to  the  plaintiff  it  follows  that  the  plaintiff 
was  relieved  from  business  hazard  and  responsibility 
in  handling  and  disposing  of  the  wine  over  a  period 
of  years,  and  was  freed  from  any  risks  involved, 
and  from  time  and  trouble.  From  the  award,  if  you 
make  any,  to  the  plaintiff,  you  should  make  a  rea- 
sonable deduction  from  any  arithmetical  or  calcu- 
lated amoimt  of  net  profits,  because  of  that  release 
and  freedom  from  risk,  hazard  and  responsibility, 
and  saving  from  expenditure  of  time,  trouble  and 
energy  over  the  period  of  time  originally  contem- 
plated for  completion  of  delivery  in  monthly  install- 
ments.1 The  amount  of  such  deduction  is  not  fixed 
in  any  particular  percentage  by  the  law  which 
leaves  it  to  the  good  sense  and  wisdom  of  an  intel- 
ligent jury. 


1  Floyd  and  Speed  v.  United  States,  2  Ct.  CI.  429, 
441,  affirmed  in  United  States  v.  Speed,  8  Wall. 
(75  U.  S.)  77,  last  two  paragraphs  (leading 
case^) 
Buchholz  v.  Green  Bros.  Co.,  272  Mass.  49,  172 
N.E.  101,  103,  col.  1,  points  5  and  6. 

Refused    A.  F.  St,  SURE,  D  J  [86] 


Defense  Request  No.  38 
Although  the  agreement  dated  January  29,  1943, 
purports  to  be  for  the  sale  of  60,000  cases  of  wine, 


64  Pierre  Bercut  and  Jean  Bereut 

a  price  is  fixed  for  only  26,691  cases  and  the  price 
for  the  remainder  of  33,309  cases  was  left  to  be 
determined  by  future  negotiations  which  never  took 
place.  Under  such  circumstances  the  contract  must 
be  treated  as  one  for  the  sale  of  only  26,691  cases. 
If  you  find  that  plaintiff  is  entitled  to  recover,  you 
will  ascertain  the  damages,  if  any,  suffered  by  him 
on  the  basis  of  a  contract  for  the  sale  of  only  26,691 
cases  of  wine. 

Given    ST.  SURE,  D  J  [87] 

Defense  Request  No.  39 
In  the  instructions  I  have  given  you  thus  far  I 
have  given  you  the  general  rules  for  measuring  dam- 
ages. I  further  instruct  you,  however,  that  a  buyer 
who  claims  damages  from  a  seller  for  non-delivery 
of  the  goods  is  always  under  a  duty  to  minimize  or 
mitigate  his  damages,  that  is,  to  keep  them  down  if 
reasonably  possible.  There  is  conflicting  testimony 
before  you  as  to  the  amount  of  wine  offered  by  Jean 
Bercut  to  plaintiff  immediately  after  the  cancella- 
tion agreement  of  April  27,  1943,  was  signed  and 
delivered.  If  you  find  that  he  then  offered  to  plain- 
tiff only  three  carloads  of  the  same  wine  for  cash 
but  otherwise  at  the  contract  price  and  terms,  then 
you  cannot  award  plaintiff  any  lost  profits  on  those 
three  cars,  aggregating  approximately  4,500  cases, 
because  plaintiff's  duty  to  keep  his  damages  down 
exists  even  though  the  Bereuts  were  the  only  source 
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whence  the  wine  could  be  obtained.  The  26,691  cases 
covered  by  the  contract  must  accordingly  be  reduced 
to  the  extent  of  the  three  carloads  or  approximately 
4,500  cases. 

Lawrence  v.  Porter,  6  Cir.,  63  Fed.  62,  66, 

and  cases  there  cited ; 
Brookridge  Farm  v.  U.  S.,  27  F.  Supp.  909, 
910-911. 

Given     ST.  SUBE,  D  J  [88] 


Defense  Request  No.  40 
If  you  find  that  immediately  after  the  cancellation 
agreement  of  April  27,  1943,  was  signed  and  deliv- 
ered, Jean  Bercut  offered  to  the  plaintiff  not  merely 
three  carloads  but  all  of  the  26,691  cases  of  wine  on 
hand  at  the  prices  stated  in  the  contract,  but  for 
cash  in  advance,  then  in  that  event  I  instruct  you 
that  regardless  of  whether  or  not  other  wine  was 
available  elsewhere  in  the  market,  you  cannot  award 
to  plaintiff  any  damages  because  of  a  market  price 
in  excess  of  the  contract  price,  nor  any  damages 
because  of  loss  of  anticipated  profits.1  The  only 
damage  to  plaintiff  through  paying  cash  in  advance 
would  be  limited  to  interest  for  the  use  of  its  money 
for  the  short  period  of  time  between  the  date  of 
cash  payment  in  advance  and  the  time  of  arrival 
of  the  wine  at  destination  thereafter  when  the  plain- 


1  Warren  v.  Stoddart,  105  U.  S.  224,  26  L,  Ed.  1117. 
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tiff  would  otherwise  have  been  required  to  pay  the 
draft  attached  to  the  bill  of  lading  for  each  carload.2 

2  Warren  v.  Stoddart,  supra ; 
Note,   46  A.L.R.   1192,   at   1194;   and   California 

cases  at  1195; 
Lawrence  v.  Porter,  6  Cir.,  63  Fed.  62. 

Given     ST.  SURE,  D  J 

[Endorsed] :  Filed  Mar.  22,  1944.  [89]' 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  find  in  favor  of  the  Plaintiff  and 
assess  the  damages  against  the  Defendant  in  the 
sum  of  Seventy  two  thousand  six  hundred  eighty 
seven  and  50/100  ($72687.50)  Dollars. 

A.  L.  HAMMILL 

Foreman 
3/22/44 

[Endorsed]:  Filed  at  4  o'clock  and  5  Min.  P.  M. 
Mar.  22,  1944.  C.  W.  Galbreath,  Clerk.  By  Edward 
A.  Mitchell,  Deputy  Clerk.  [90] 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California. 

No.  22625-S 

PARK,  BENZIGER  &  CO.,  INC.,  a  corporation, 

Plaintiff, 

.    vs. 

PIERRE  BERCUT  and  JEAN  BERCUT,  indi- 
vidually and  as  co-partners  doing  business  as 
P  &  J  Cellars,  a  co-partnership,  FIRST  DOE 
and  SECOND  DOE, 

Defendant. 

JUDGMENT  ON  VERDICT 

This  cause  having  come  on  regularly  for  trial  on 
March  14,  1944,  being  a  day  in  the  March  1944  Term 
of  this  Court,  before  the  Court  and  a  Jury  of  twelve 
persons  duly  impaneled  and  sworn  to  try  the  issues 
joined  herein;  Alfred  F.  Breslauer,  Esq.,  Mrs. 
Thelma  Herzig,  George  G.  Olshausen,  Esq.,  and  M. 
Mitchell  Bourquin,  Esq.,  appearing  as  attorneys  for 
the  plaintiff,  and  Louis  H.  Brownstone,  Esq.,  and 
Geo.  M.  Naus,  Esq.,  appearing  as  attorneys  for  the 
defendants,  and  the  trial  having  been  proceeded 
with  on  the  14th,  15th,  16th,  17th,  20th,  21st,  and 
22nd  days  of  March  in  said  year  and  term,  and  oral 
and  documentary  evidence  on  behalf  of  the  respec- 
tive parties  having  been  introduced  and  closed,  and 
the  cause,  after  arguments  by  the  attorneys  and  the 
instructions  of  the  Court,  having  been  submitted  to 
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the  Jury  and  the  Jury  having  subsequently  rendered 
the  following  verdict,  which  was  ordered  recorded, 
viz:  "We,  the  Jury,  find  in  favor  of  the  Plaintiff 
and  assess  the  damages  against  the  Defendant  in 
the  sum  of  Seventy  two  thousand  six  hundred  eighty 
seven  and  50/100  Dollars  ($72,687.50).  A.  L.  Ham- 
mill,  Foreman,"  and  the  Court  having  ordered  that 
judgment  be  entered  herein  in  accordance  with  said 
verdict  and  for  costs ;  [91] 

Now,  therefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid,  it  is  considered  by  the 
Court  that  said  plaintiff  do  have  and  recover  of  and 
from  said  defendants  the  sum  of  Seventy-two  Thou- 
sand Six  Hundred  Eighty-seven  and  50/100  Dollars 
($72,687.50),  together  with  its  costs  herein  expended 
taxed  at  $422.75. 

Judgment  entered  this  22nd  day  of  March,  1944. 

C.  W.  GALBREATH, 

Clerk. 

[Endorsed]:  Filed  Mar.  22,  1944.  C.  W.  Gal- 
breath,  Clerk.  [92] 


[Title  of  District  Court  and  Cause.] 

Counsel  Appearing: 
For  Plaintiff: 

Alfred  F.  Breslauer,  Esq., 
Mrs.  Thelma  Herzig, 
George  G.  Olshausen,  Esq., 
M.  Mitchell  Bourquin,  Esq. 
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For  Defendants: 

Louis  H.  Brownstone,  Esq., 
George  M.  Naus,  Esq. 

Tuesday,  March  14,  1944—10  A.  M. 
(A  jury  having  been  duly  empanelled  and  sworn 
to  try  the  cause,  an  adjournment  was  taken  until 
Wednesday,  March  15,  1944.) 


Wednesday,  March  15,  1944—10  A.  M. 
(Opening  statements  were  made  to  the  jury,  on 
behalf  of  the  plaintiff  by  Mr.  Bourquin,  and  on  be- 
half of  the  defendants  by  Mr.  Naus,  after  which  the 
following  proceedings  were  had:)  [95] 


PHILIP  ELMAN, 
called  for  the  Plaintiff ;  sworn. 

Direct  Examination 

Mr.  Bourquin:  Q.  Mr.  Elman,  you  live  in  New 
York?  A.     Yes,  sir. 

Q.     Has  that  always  been  your  home? 

A.     For  the  past  twelve  years. 

Q.  And  you  are  connected  with  the  Park,  Ben- 
ziger Company,  are  you?  A.     Yes,  sir. 

Q.     What  is  that,  a  corporation? 

A.     It  is  a  corporation. 

Q.  What  is  your  connection  with  the  corpora- 
tion? A.      I  am  the  vice  president. 
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Q.     You  are  the  vice  president? 

A.     In  charge  of  sales  and  promotion. 

Q.  Sales  and  promotion;  that  is  the  function 
committed  to  you,  is  it?  A.     Yes,  sir. 

Q.  How  long  have  you  been  with  Park,  Ben- 
ziger? A.     Since  1939,  sir. 

Q.  Was  that  the  formation  of  Park,  Benziger, 
or  can  you  tell  us? 

A.  No,  that  was  not  the  formation  of  Park,  Ben- 
ziger. As  I  understand  it,  the  formation  of  Park, 
Benziger  took  place  in  1855. 

Q.  And  they  have  been  engaged  in  business  ever 
since  that  time?  A.     Yes. 

Q.     And  are  today  ?  A.     And  are  today. 

Q.  You  were  the  vice  president  in  charge  of  sales 
and  promotion  at  the  time  we  are  speaking  of  here 
in  the  statements  made  to  the  jury  this  morning? 

A.     I  was. 

Q.  What  has  been  the  nature  of  the  business  of 
Park,  Benziger? 

A.  Export-import,  and  we  had  a  whiskey  and 
wine  department,  [96] 

Q.     You  had  a  whiskey  and  wine  department  ? 

A.     Yes,  sir. 

Q.  Prior  to  January  1943  did  your  concern  en- 
gage in  the  export  and  import  of  wines  and  liquors  ? 

A.     Yes,  we  did. 

Q.  Let  me  ask  you  this :  Were  you  familiar  with 
the  situation  in  the  wine  industry,  and  more  cor- 
rectly in  the  wine  market,  at  the  commencement  of 
the  year  1943?  A.     Yes,  we  were. 
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Q.     What  was  it,  please*? 

A.  We  were  importing  quite  a  lot  of  wines  from 
various  countries.  Most  of  our  business  had  been 
import,  and  due  to  conditions  over  in  Europe  that 
came  about  in  1940  with  France,  we  continued  to 
receive  less  and  less  import  wrines,  and  we  were  more 
or  less  becoming  interested  in  doing  a  domestic  wine 
business  to  fill  that  gap  of  imported  wines,  and  so 
we  commenced  to  do  business  with  certain  domestic 
manufacturers  of  wines  looking  to  find  and  acquire 
certain  agencies  for  good  producers  to  sell  in  place 
of  our  import  wines. 

Q.  What  was  the  situation  in  the  United  States 
and  interstate  in  the  wine  industry  or  the  wine  mar- 
ket at  the  commencement  of  the  year  1943? 

A.  At  that  time  the  OPA  and  the  freeze  of 
grapes  the  previous  year  by  the  United  States  Gov- 
ernment for  use  for  raisins  for  the  armed  forces 
of  this  country  created  a  tremendous  shortage  in 
available  grapes  for  wine  in  California,  which  re- 
sulted in  a  very  short  crop  and  manufacture  of 
grapes  in  the  year  preceding  that,  in  1942,  so  that  in 
1943  the  condition  of  the  wine  market  had  become 
so  acute  there  were  no  wines  available  for  sale  to 
us.  We  purchased  small  lots  of  wines  that  we  were 
able  to  get,  but,  of  course,  we  were  interested  more 
or  less  in  acquiring  larger  amounts  of  wine  to  sub- 
stantiate the  amount  of  business  that  we  had,  be- 
cause we  couldn't  import  wines.  We  could  find  no 
wines  on  the  [97]  market, 
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Q.  Did  the  operations  of  the  distillers  have  an 
influence  on  the  market  at  that  time'? 

A.  Yes,  they  did.  In  March  1942  the  distillers, 
because  of  the  fact  that  they  were  stopped  from  dis- 
tilling whiskies  for  their  own  or  for  public  consump- 
tion, but  were  put  to  the  business  of  making  alcohol 
for  butadeine  and  other  products  that  the  Govern- 
ment needed,  started  to  ration  their  merchandise, 
and  they  became  interested  in  the  acquisition  and 
purchase  of  other  merchandise  to  replace  the  smaller 
volume  of  whisky  that  they  were  going  to  release  in 
order  to  protect  stocks  for  continuity  purposes  to 
the  markets,  and  they  went  into  the  wine  business 
in  order  to  purchase  wines  which  they  wanted  for 
distillation  into  fruit  spirits,  that  they  could  blend 
with  their  whiskies  to  stretch  their  whisky  stock, 
because  grain  spirits  were  condemned  by  the  Gov- 
ernment for  the  purpose  of  manufacture  of  alcohol 
— at  least,  gunpowder.  The  grain  spirits  are  used  in 
glycerin  to  make  smokeless  gunpowder. 

Q.  Was  there  any  influence  of  their  operations 
upon  the  sale  and  shipment  of  bulk  wines'? 

A.  Oh,  yes,  it  froze  the  shipment  of  bulk  wines 
interstate  in  this  respect:  There  was  an  interstate 
OPA  ceiling  set  up,  but  not  an  industry  ceiling,  so 
the  small  producers  or  the  producers  in  California — 
it  didn't  pay  for  them  to  ship  bulk  outside  of  the 
State  of  California,  while  this  interstate  condition 
existed.  Therefore  they  had  to  hold  back  the  bulk 
of  their  merchandise,  and  people  like  Schenley  and 
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various  other  distilleries  that  came  along  bought 
those  bulks,  acquired  those  bulks  for  their  own  pur- 
pose, for  their  own  distillation,  and  the  acquiring  of 
additional  business  and  bulk  shipment  ceased  to  the 
[98]  bottlers  in  the  East  entirely,  so  the  bottlers  did 
not  get  any  wine  out  there,  and  they  all  started  to 
flock  to  California  to  see  if  they  could  possibly  find 
some  small  wineries  that  would  be  willing  to  sell 
them  bulk  wines  that  they  could  pick  up  and  keep 
their  bottling  plants  in  the  East  going. 

Q.     At  the  commencement  of  1942  did  your  con- 
cern know  Mr.  George  Hermann'? 

A.     Yes,  we  did. 

Q.     Had  you  done  business   with  him   prior   to 
that  time?  A.     Yes,  we  did. 

Q.     For  about  how  long? 

A.     For  about  a  year. 

Q.     What  was  his  business  at  that  time? 

A.     A  wine  broker,  and  wine  merchant. 

Q.     Was  he  connected  with  Park,  Benziger  ? 

A.     No,  he  was  not. 

Q.     Did  you  know  of  his  trip  to  California  in 
1943,  that  is,  know  of  it  when  he  made  it? 

A.     Yes,  about  a  week  before. 

Q.     Did  your  concern  send  him? 

A.     No,  we  did  not. 

Q.     Or  finance  his  trip? 

A.     No,  we  did  not. 

Q.     Or  commit  any  commission  to  him? 

A.     No,  we  did  not. 
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Q.  Had  you  done  business  with  Bercut  Brothers 
prior  to  January  1943?  A.     No. 

Q.  During  January  1943  did  you  receive  any 
word  from  Mr.  Serge  Hermann  with  respect  to 
California  wines'? 

A.  Yes,  we  received  a  telegram  from  Mr.  Serge 
Hermann  stating 

Mr.  Naus:     One  moment.   I  ask  for  the  telegram. 

Mr.  Bourquin:  Q.  Have  you  the  telegram  with 
you,  Mr.  Elman?  A.     I  believe  we  have. 

Mr.  Naus:  No  objection.  I  do  not  suppose  it 
will  include  the  pencil  marks? 

Mr.  Bourquin:  No,  it  won't  include  the  pencil 
marks. 

Q.     Is  this  the  telegram [99] 

Mr.  Naus:     I  will  assume  it  is,  Mr.  Bourquin. 

Mr.  Bourquin:  May  I  offer  it  and  read  it  in 
evidence  ? 

The  Court:     It  will  be  admitted. 

(The  telegram  was  marked 

"PLAINTIFF'S  EXHIBIT  1.") 

Mr.  Bourquin:  It  is  addressed  to  Philip  Elman, 
care  of  Park,  Benziger. 

"Have  definitely  completed  the  finest  bottle 
deal  dreamed  of.  Suggest  you  phone  me  on  re- 
ceipt this  wire.  Kindly  advise  Irene  am  well. 
Regards. ' ' 
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The  Court:     What  is  the  date  of  that? 

Mr.  Bourquin :     February  2,  1943. 

Q.     That  is  the  wire  you  refer  to,  Mr.  Elman? 

A.     That  is  right. 

Q.  Did  you  following  that  receive  a  contract 
with  Bercut  Brothers  for  the  sale  and  delivery  of 
wine?  A.     Yes,  we  did. 

Mr.  Naus :  I  will  waive  the  foundation.  There  is 
more  than  one  date  recorded  there.  There  are  three 
different  dates. 

Mr.  Bourquin:  I  will  forego  that  examination 
until  we  have  micovered  that  proposition. 

Mr.  Naus:  I  have  no  objection  to  the  documents 
themselves. 

Mr.  Bourquin :  Q.  Mr.  Elman,  when  was  it  that 
you  received  the  contract  of  Bercut  Brothers — about 
when?  A.     About  February  15. 

Q.     From  whom,  please? 

A.     Mr.  Serge  Hermann. 

Q.     At  what  place? 

A.     At  our  office  in  New  York. 

Q.  At  that  time  did  you  transact  any  business 
with  relation  to  that  with  Mr.  Hermann? 

A.  Yes,  we  did.  We  purchased  the  contract  from 
them  and  gave  them  a  good  deal  on  it. 

Mr.  Bourquin:  I  will  ask  the  Court  at  this  time 
that  this  contract,  together  with  the  instruments 
attached,  which  include  [100]  the  supplemental 
agreement  of  February  3,  1943,  and  the  assignment 
dated  February  25,  1943,  be  admitted  in  evidence 
and  marked  as  Plaintiff's  Exhibit  2. 
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The  Court:     I  understand  there  is  no  objection. 

Mr.  Naus:  No  objection  to  the  contract  itself. 
The  witness  has  not  yet  touched  on  the  events  of 
February  25.  I  suppose  Mr.  Bourquin  will  touch 
on  them.  If  he  doesn't  I  will. 

Mr.  Bourquin:     Yes,  I  will,  your  Honor. 

The  Court:     That  will  be  Exhibit  2. 

(The  documents  were  marked  "Plaintiff's 
Exhibit  2.") 

Mr.  Bourquin:  May  I  read  this  document  to  the 
jury? 

The  Court:     You  may  if  you  wish. 

Mr.  Bourquin :  I  think  I  would  like  to  read  some 
of  it,  with  counsel  to  pick  out  any  parts  that  he 
thinks  pertinent  that  I  do  not  call  attention  to  now. 

PLAINTIFF'S  EXHIBIT  2 

"AGREEMENT 

"This  Agreement  entered  into  this  29th  day 
of  January  1943  by  and  between  Pierre  Bercut 
and  Jean  Bercut,  doing  business  as  a  copart- 
nership, under  the  firm  name  and  style  of  P  & 
J  Cellars,  License  No.  14-P-175  at  743  Market 
Street  in  the  City  and  County  of  San  Francisco, 
State  of  California,  hereinafter  referred  to  as 
party  of  the  first  part  and  Chateau  Montelena 
of  New  York,  License  No.  WW9  with  offices  at 
48  West  48th  Street  in  the  City  and  State  of 
New  York  herein  represented  by  Serge  Her- 
mann, its  duly  authorized  special  representative 
residing  at  No.  321  West  55th  Street,  Borough 
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of  Manhattan,   City  and   State   of  New   York 
party  of  the  second  part. 

Witnesseth : 

Whereas  the  party  of  the  first  part  is  the 
owner  of  [101]  certain  stocks  of  wines  of  vari- 
ous kinds  and  vintage  and 

Whereas  the  party  of  the  second  part  is  de- 
sirous of  purchasing  said  wines  on  an  install- 
ment basis  over  a  period  of  years. 

Now,  Therefore,  in  consideration  of  the  mu- 
tual promises  and  covenants  herein  contained, 
and  in  consideration  of  the  sum  of  One  Dollar 
($1.00)  each  to  the  other  in  hand  paid,  receipt 
of  which  is  hereby  acknowledged  it  is  mutually 
agreed  as  follows: 

First:  The  party  of  the  second  part  hereby 
agrees  to  purchase  approximately  60,000  cases 
of  assorted  bottled  in  California  wines,  part 
of  which  is  at  present  bottled  and  stored  and 
the  balance  to  be  bottled  under  the  terms  and 
conditions  to  be  mutually  agreed  upon. 

Second:  The  party  of  the  second  part  here- 
by agrees  to  take  delivery  of  said  wine  at  the 
rate  of  one  carload  each  and  every  consecutive 
month  hereafter  for  the  next  three  years,  the 
first  carload  to  be  taken  during  the  month  of 
February  1943  and  continue  thereafter  as  stated 
up  to  the  year  1945,  with  the  understanding, 
however,  that  should  the  party  of  the  second 
part  desire  additional  quantities  for  the  holi- 
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days  a  maximum  of  two  cars  may  be  shipped 
in  a  particular  month,  provided  ample  notice 
of  such  intention  is  given  to  the  party  of  the 
first  part. 

Third :  The  quantities  now  bottled  and  stored 
may  he  stated  approximately  as  follows: 

Burgundy    7,167  cases  of  12  bottles  of  fifths  per  case 

Claret  7,145  cases  of  12  bottles  of  fifths  per  case 

Rhine   Wine   6,587  cases  of  12  bottles  of  fifths  per  case 

Sauterne    4,095  cases  of  12  bottles  of  fifths  per  case 

Sherry    834  cases  of  12  bottles  of  fifths  per  case 

Port    863  cases  of  12  bottles  of  fifths  per  case 

[102] 

and  the  price  for  this  block  of  merchandise 
herewith  mutually  agreed  upon  to  be  paid  to 
first  party  by  second  party  shall  be  as  hereby 
stated  and  subject  to  the  terms  and  conditions 
herein  stipulated.  During  the  year  1943  dry 
wines  will  be  billed  on  the  basis  of  Five  Dollars 
and  twenty- five  cents  ($5.25)  per  case  and  the 
sweet  wines  at  Six  Dollars  ($6.00)  per  case. 
Prices  F.O.B.  San  Francisco,  California.  Dur- 
ing the  year  1944  payment  shall  be  made  on  the 
basis  of  Five  Dollars  and  fifty  cents  ($5.50) 
per  case  for  dry  wines  and  Six  Dollars  and 
twTenty-five  cents  ($6.25)  per  case  for  sweet 
wines  F.O.B.   San  Francisco,   California. 

It  is  agreed  that  shipment  of  the  above  men- 
tioned quantities  will  be  made  first  and  before 
any  other  commitments,  and  that  the  balance 
of  the  amount  of  the  sale,  which  has  not  been 
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bottled,  is  to  be  paid  for  proportionately  as 
between  dry  wines  and  sweet  wines  the  same, 
but  subject  to  negotiations  between  the  parties 
hereto  whereby  increases  or  decreases  due  to 
changed  conditions  affecting  labor  costs  or 
other  factors  that  enter  into  the  production  of 
wine  will  be  taken  into  consideration  and  the 
prices  governing  the  remainder  of  the  trans- 
action will  be  determined  in  the  light  of  con- 
ditions existing  during  the  year  1945. 

Fourth:  Second  party  hereby  agrees  that 
the  assorted  quantities  bottled  and  stored  have 
been  sampled  by  him  and  are  herewith  ac- 
cepted in  entirety,  and  the  party  of  the  first 
part  assumes  no  further  liability  as  to  the 
quality  of  the  wines,  but  on  quantities  not  yet 
bottled  it  is  agreed  that  prior  to  acceptance, 
samples  will  be  forwarded  [103]  to  the  party 
of  the  second  part  for  its  approval,  and  in  the 
event  of  non-approval  nothing  herein  contained 
shall  prevent  party  of  the  first  part  from  dis- 
posing of  such  stocks  through  other  channels 
should  it  so  desire. 

Fifth :  That  the  manner  of  payment  shall  be 
by  sight  draft  with  Bill  of  Lading  attached 
F.O.B.  San  Francisco,  California  drawn  on 
second  party  for  each  shipment  by  car  or 
steamer  as  the  case  may  be. 

Sixth:  The  party  of  the  first  part  herewith 
stipulates    that    all    taxes    of    any    description 
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levied  upon  said  wines  have  been  paid  as  of  this 
date  and  second  party  herewith  agrees  to  as- 
sume the  payment  of  any  and  all  taxes  that  may 
be  levied  upon  said  wines  subsequent  to  the  date 
hereof,  by  the  Federal,  State,  Municipal  or  any 
other  constituted  authority. 

Seventh:  The  party  of  the  first  part  shall 
assume  all  storage  charges  on  the  stocks  re- 
maining unshipped  in  San  Francisco,  and  will 
carry  sufficient  insurance  to  protect  the  inter- 
ests of  both  parties  hereto,  but  in  the  event  of 
destruction  or  damage  to  the  stock  due  to  fire, 
earthquake,  acts  of  God,  acts  of  war,  the  public 
enemy  or  any  other  causes  beyond  the  control 
of  party  of  the  first  part  it  is  clearly  understood 
that  the  terms  hereof  shall  be  inoperative. 

Eight:  The  party  of  the  second  part  shall 
supply  at  his  own  expense  labels  of  his  own 
choice  to  be  affixed  to  the  bottles,  and  shall  also 
supply  a  special  strip  to  be  attached  to  each 
bottle  of  suitable  design  and  appearance  ap- 
proved by  party  of  the  first  part  with  the  in- 
scription placed  thereon  'Selected  by  Bercut 
Freres',  and  the  [104]  party  of  the  second  part 
without  allotment  herewith  agrees  to  conform 
to  all  the  existing  rules  and  regulations  pertain- 
ing to  labels  and  to  any  future  legal  aspects 
that  may  be  formulated  holding  the  party  of 
first  part  harmless  from  any  and  all  contro- 
versies that  mav  arise. 
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Ninth:  The  party  of  the  first  part  hereby 
agrees  to  supply  suitable  cases  for  shipment 
out  of  San  Francisco,  said  cartons  to  be  in  con- 
formity with  recognized  practice  in  the  ship- 
ment of  wines  to  New  York,  but  in  the  event 
of  inability  to  secure  standard  cartons  due  to 
war  conditions  or  priorities  reserves  the  right 
of  substitution  to  other  cartons  mutually  con- 
sidered to  be  of  sufficient  tensile  strength  for 
shipment  to  New  York  under  normal  conditions 
of  handling  by  the  carriers.  The  party  of  the 
first  part  hereby  agrees  to  furnish  the  labor 
for  casing  and  affixing  the  labels  and  to  deliver 
on  cars  or  docks  as  desired  in  San  Francisco. 

Tenth:  The  party  of  the  first  part  hereby 
grants  unto  second  party  the  right  to  establish 
its  own  resale  prices  in  all  states,  territories 
or  for  export. 

Eleventh :  The  parties  hereto  mutually  agree 
that  the  terms  and  conditions  of  this  agreement 
shall  be  binding  upon  the  heirs,  executors,  bene- 
ficiaries or  successors  in  interests  of  both  par- 
ties, and  that  in  the  event  of  any  disagreement 
or  conflict  of  interpretation  respecting  any  of 
the  provisions  hereof  it  is  specifically  agreed 
that  the  laws  of  the  State  of  California  shall 
govern  and  that  should  it  be  necessary  to  ad- 
judicate any  of  the  provisions  herein  such  ad- 
judication shall  be   submitted  to   a   Court   of 
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competent  jurisdiction  in  San  Francisco,  [105] 
California. 

In  Witness  Whereof  the  parties  hereto  have 
set  their  hands  this  29th  day  of  January  1943. 

P.  &  J.  CELLARS 

By  PETER  BERCUT 
First   Party. 

CHATEAU  MONTELENA 
OF  NEW  YORK 

By  SERGE  HERMANN 

Second  Party." 

The  supplemental  agreement  attached  hereto 
dated  San  Francisco,  California,  February  3,  1943, 
is  in  the  form  of  a  letter  addressed  to  Chateau  Mon- 
telena  of  New  York. 

"  Gentlemen: 

With  reference  to  our  agreement  executed  on 
the  29th  day  of  January  1943  the  following  re- 
visions or  additions  are  herewith  made,  said  ad- 
ditional data  to  be  included  and  to  form  part 
and  parcel  of  the  original  agreement : 

1.  That  the  quantities  stipulated  as  bottled 
as  of  this  date  are  to  the  best  of  our  knowledge 
vintage  wines  of  1937  and  1938. 

2.  That  shipments  of  first  car  are  to  be  made 
at  such  time  as  approval  of  labels  can  be 
secured  and  both  parties  are  in  a  position  to 
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effect  shipments,  but  the  greatest  diligence 
should  be  exercised  by  both  parties  in  order  to 
commence  at  least  60  days  hence. 

3.  That  the  wines  purchased  have  been  pro- 
duced and  bottled  by  the  California  Wine  Asso- 
ciation and  that  an  inscription  bearing  these 
words  can  be  placed  upon  the  labels. 

All  other  terms  and  conditions  are  to  remain 
without  [106]  change  and  in  full  force  and 
effect. 

Very  truly  yours, 

P  &  J  CELLARS 

By  PETER  BERCUT." 

And  the  assignment  dated  New  York,  February  25, 
1943,  reads  as  follows: 

"Park,  Benziger  &  Co.,  Inc., 
24  State  St., 
New  York,  N.  Y. 

Dear  Sirs: 

As  per  our  agreement,  we  hereby  assign  to 
you  the  agreement  and  all  rights  thereunder, 
made  on  January  29,  1943,  with  Pierre  Bercut 
and  Jean  Bercut,  doing  business  under  the 
name  of  P.  &  J.  Cellars,  of  San  Francisco, 
California. 

Yours  very  truly, 

CHATEAU  MONTELENA 
OF  N.  Y. 
Per  SERGE  HERMANN." 
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Q.  Mr.  Elman,  did  you  subsequently  come  to  San 
Francisco  on  this  transaction'? 

A.     I  did,  sir. 

Q.  Prior  to  your  departure  from  New  York  did 
you  obtain  or  receive  any  samples  of  this  wine*? 

A.     Yes — I  am  sorry. 

Q.  Did  you  obtain  or  receive  any  samples  of 
this  wine  prior  to  your  departure  from  New  York 
to  come  to  San  Francisco  1  A.     We  did,  sir. 

Q.     From  whom  did  you  receive  them,  please? 

A.     From  P  &  J  Cellars. 

Q.  From  P  &  J  Cellars;  that  is  referred  to  in 
the  contract.  What  do  you  recall  was  the  nature  of 
the  samples  that  you  received,  the  nature  or  the 
quantity  ? 

A.     There  were  two  cases  of  assorted  wines.  [107] 

Q.     Two  cases  of  assorted  wines'? 

A.  Assorted  wines,  sweets  and  drys.  There  were 
six  types,  as  I  recall  it,  four  drys  and  two  sweets. 

Q.  Calling  your  attention  to  the  time  at  which 
Mr.  Serge  Hermann  wrote  a  letter  to  Bercut 
Brothers  advising  them  that  he  had  sold  and  as- 
signed this  contract,  did  you  have  knowledge  of  that 
transaction  ? 

Mr.  Naus:  One  moment,  please.  That  assumes 
such  a  letter  was  written.  I  ask  that  the  letter  be 
produced  before  the  witness  is  examined  on  it.  I 
might  say  I  have  no  recollection  of  any  such  letter. 

Mr.  Bourquin:  It  may  be  a  matter  of  our  views 
on  this.  I  am  referring  to  this  letter,  and  I  do  not 
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mean  to  give  it  any  character  except  what  it  is  de- 
cided to  have  by  the  jury. 

Mr.  Naus:  Just  so  it  is  clear  that  you  are  not 
offering  it  as  showing  Mr.  Serge  Hermann  advised 
the  Bercuts  that  the  contract  was  assigned. 

Mr.  Bourquin:  I  do  not.  I  say  that  will  be  my 
contention,  your  Honor. 

Mr.  Naus:  I  submit  the  objection  as  assuming 
something  not  in  evidence. 

The  Court:     There  isn't  anything  in  evidence. 

Mr.  Bourquin:  There  isn't  anything  in  evidence, 
your  Honor.  Perhaps  I  had  better  withdraw  that 
question  and  approach  the  matter  with  another : 

Q.  Calling  your  attention,  Mr.  Elman,  to  a  letter 
on  the  stationery  of  Park,  Benziger  &  Company 
under  date  of  February  15,  1943  and  signed  "  Sin- 
cerely, Serge,"  for  "Serge  Hermann",  addressed 
to  Mr.  Pierre  Bercut,  do  you  recall  the  writing  of 
that  letter'? 

A.  I  do,  sir.  That  was  done  in  our  office  in  [108] 
my  presence  and  in  Mr.  Benziger 's  presence  also. 

Q.  Before  we  come  to  that  letter,  let  me  ask  you: 
When  did  you  obtain  the  samples  from  the  Bercut 
Brothers,  do  you  recall?  Was  it  prior  to  or  subse- 
quent to  the  writing  of  this  letter  1 

A.  Oh,  it  was  prior  to  the  writing  of  this  letter. 
We  received  the  samples  of  the  merchandise  from 
Bercut  Brothers,  and  then  Mr.  Serge  Hermann 
came  back  to  New  York  and  we  discussed  the  con- 
tract with  Mr.  Hermann  at  that  time,  and  we  agreed 


86  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Philip  Elman.) 

to  take  it  over,  and  he  wrote  this  letter  at  our  re- 
quest at  that  time. 

Mr.  Bourquin:  I  will  offer  the  letter  in  evidence 
at  this  time  and  ask  if  I  may  read  that  to  the  jury. 

The  Court :     You  may. 

(The  document  was  marked  "Plaintiff's  Ex- 
hibit 3.") 

Mr.  Bourquin:  The  letter  I  refer  to  is  on  the 
stationery  of  Park,  Benziger,  stamped  "Air  Mail," 
imder  date  of  February  15,  1943,  and  is  addressed 
to  Mr.  Pierre  Bercut,  c/o  Bercut  Brothers. 

PLAINTIFF'S  EXHIBIT  3 
"Dear  Pierre: 

I  just  returned  home  last  Saturday  after- 
noon. For  the  last  couple  of  hours  we  have  done 
nothing  else,  Mr.  Benziger,  Mr.  Elman  and  my- 
self, but  to  talk  over  the  arrangements  that  I 
made  with  you,  and  I  am  glad  to  advise  you 
that  they  are  quite  pleased,  and  I  have  no  doubt 
that  we  will  develop  relations  which  will  prove 
mutually  profitable  and  agreeable. 

The  first  thing  we  are  now  doing  is  to  work 
on  a  label.  Many  suggestions  are  being  made, 
and  of  course  before  we  decide  upon  one,  we 
want  to  think  the  matter  over  very  carefully  be- 
cause it  is  of  such  extreme  importance,  and 
once  we  have  decided  what  label  should  be  used, 
[109]  it  will  have  to  be  a  good  label.  At  any 
rate,  we  will  send  our  final  choice  to  you,  so  that 
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you  may  have  a  chance  to  give  us  also  your  re- 
action to  same. 

From  now  on  I  would  suggest  to  you  that  all 
correspondence  and  everything  pertaining  to 
our  relations  be  written  direct  to  Park,  Ben- 
ziger &  Co.,  Inc.,  24  State  St.,  New  York,  N.  Y., 
so  that  it  may  be  given  proper  attention. 

As  explained  to  you  in  San  Francisco,  it  is 
my  intention,  as  soon  as  a  label  is  finished,  to 
come  over  to  San  Francisco  so  as  to  supervise 
the  first  shipment,  and  I  sincerely  trust  that 
either  Mr.  Benziger  or  Mr.  Elman  may  find  it 
possible  to  join  me  in  order  to  meet  you  and 
lay  the  foundation  to  our  future  relations. 

With  reference  to  the  Chianti  which  you  were 
kind  enough  to  offer  me,  we  are  enclosing  here- 
with orders,  which  are  self  explanatory.  Would 
you  be  kind  enough  to  send  us  a  case  of  this 
Chianti  in  pints,  billing  us  with  same. 

With  regards  to  the  label,  you  will  recall  that 
when  we  were  down  to  see  Verdier  you  showed 
me  a  label  with  a  picture  of  the  Napa  Valley, 
which  was  indeed  very  beautiful.  You  suggested 
then  that  you  would  secure  the  cut  for  me.  We 
have  an  idea  that  this  picture  of  the  Napa 
Valley  would  look  very  pretty  in  conjunction 
with  the  label  that  we  have  in  mind.  Will  you 
please,  therefore,  send  us  the  cuts  of  the  Yov- 
dier  label. 

If  you  have  already  taken  the  pictures  which 
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you  contemplated  taking  of  the  warehouse  with 
the  bottles  racked,  I  would  appreciate  your 
sending  them  to  us.  If  what  you  have  taken  is 
in  the  form  of  films,  as  you  [110]  intended,  we 
can  make  the  enlargements  here  ourselves. 
Everything,  of  course,  in  the  line  of  advertising 
will  help. 

I  have  told  Park,  Benziger  &  Co.  that  you 
would  be  kind  enough  to  co-operate  with  them 
by  making  a  few  placements  in  some  of  the 
high  spots  of  San  Francisco  on  our  new  wine 
labels.  They  appreciate  your  thoughtfulness  in 
this  matter,  and  we  will  at  some  future  date  be 
able  to  use  this  type  of  placement  for  promo- 
tion material  here  in  the  East. 

I  take  this  opportunity  in  behalf  of  Mr.  Ben- 
ziger, Mr.  Elman  and  myself  of  thanking  you 
for  the  many  courtesies  shown  me  when  I  was 
in  San  Francisco  and  can  assure  you  of  our 
future  co-operation  with  the  hope  that  it  will 
benefit  all  concerned. 

With  kindest  personal  regards  to  Jean,  Henri 
and  yourself, 

Sincerely  yours, 
SERGE." 


There  are  attached  orders  of  2,000  cases  of  light 
wine,  Chianti  type  bottles,  and  500  cases  of  the  same 
with  instructions  for  labeling  and  shipment  from 
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J.  R.  Benziger,  President;  and  there  is  another 
order  of  a  similar  type  of  Park,  Benziger 's  at- 
tached. 

Mr.  Naus:  Mr.  Bourquin,  I  assume  that  we  are 
in  agreement  that  those  orders  in  the  Chianti  type 
bottles  were  unrelated  to  the  contract  in  issue. 

Mr.  Bourquin:  No,  we  are  in  agreement  that 
these  are  other  wines. 

Q.  Mr.  Elman,  you  said  on  February  15,  as  that 
letter  indicates,  [111]  you  had  made  an  arrange- 
ment with  Mr.  Hermann  and  took  over  the  con- 
tract; is  that  true?  A.     Yes,  we  did. 

Q.  Did  you  subsequently  cause  him  to  execute 
the  written  assignment  of  the  contract  that  ap- 
pears on  Plaintiff's  Exhibit  1  here  now? 

A.     Yes,  we  did. 

Q.     Under  date  of  February  25? 

A.     That  is  right. 

Q.  Did  you  at  the  time  you  bought  his  contract 
make  an  arrangement  with  Mr.  Hermann  for  a  con- 
sideration for  him? 

A.  Yes,  w^e  made  an  arrangement  with  Mr.  Her- 
mann for  the  assignment  of  the  contract.  [112] 

Mr.  Naus:  I  assume  the  original  of  this  is  no 
longer  available,  Mr.  Bourquin  (referring  to  docu- 
ment handed  to  Mr.  Naus  by  Mr.  Bourquin). 

Mr.  Bourquin:  I  have  asked  Mrs.  Herzig,  who 
tried  the  case  before 

Mr.  Naus:  At  the  other  trial  I  asked  for  the 
production  of  the  original  which  was  supposed  to  be 
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still  in  New  York,  so  in  lieu  of  that  we  used  the 
photostat.  We  can  still  use  the  photostat  if  the 
original  is  unavailable  here,  but  if  it  is  here  I  would 
like  to  see  it. 

Mr.  Bourquin:  Well,  if  we  have  the  original 
here  we  will  produce  it.  May  I  use  the  photostat 
now? 

Mr.  Nans :  Proceed.  Can  Mrs.  Herzig  let  us  know 
at  two  o'clock  if  you  have  the  original'? 

Mr.  Bourquin:  Yes.  I  don't  need  to  identify 
this  further,  Mr.  Naiis? 

Mr.  Naus:     No. 

Mr.  Bourquin:     We  will  offer  this  in  evidence. 

The  Court:     Admitted. 

(The  document  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  4.) 

Mr.  Bourquin:  This  letter  is  on  the  stationery 
of  Park,  Benziger  &  Co.,  Inc.,  and  the  letter  is  dated 
"February  25,  1943,  and  is  addressed  to 

PLAINTIFF'S  EXHIBIT  4 

"Mr.  Serge  Hermann, 
48  West  48th  St., 
New  York,  N.  Y. 

Dear  Mr.  Hermann: 

In  consideration  of  your  assigning  to  Park, 
Benziger  &  Co.,  Inc.  the  contract  which  Cha- 
teau Montelena  of  New  York,  represented  by 
Serge  Hermann,  made  with  Messrs.  Pierre  and 
Jean  [113]  Bercut,  trading  as  P.  &  J.  Cellars, 
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of  San  Francisco,  California,  covering  an  ap- 
proximate lot  of  60,000  cases  of  Assorted 
Wines,  we  hereby  agree  to  pay  yon  a  commis- 
sion equal  to  50%  of  the  net  profits  derived 
from  the  handling  and  sale  of  these  goods  at 
wholesale  or  retail,  and  you  are  to  exert  your 
efforts  to  the  best  of  your  ability  in  the  pro- 
motion and  sale  of  the  above  merchandise. 

You  are  also  to  participate  in  any  further 
business  we  may  have  with  P.  &  J.  Cellars  on 
the  same  basis.  If  we  sustain  a  loss  on  any  busi- 
ness with  P.  &  J.  Cellars,  such  loss  shall  be 
charged  against  future  profits  in  the  computa- 
tion of  your  commission  on  future  business. 
Yours  very  truly, 

PARK,  BENZIGER  &  CO.,  INC., 
J.  R.  BENZIGER, 
President. ' ' 


Mr.  Bourquin:  Q.  Following  the  dispatch  of 
the  letter  of  February  15  that  has  been  marked  here 
as  Plaintiff's  Exhibit  3,  which  you  say  Mr.  Her- 
mann wrote  at  your  instance  to  Bercut  Brothers, 
did  you  receive  a  letter  acknowledging  receipt  of 
that? 

Mr.  Naus:  You  are  assuming  he  said  it  was 
written  at  his  instance.  He  said  it  was  written  in 
the  presence  of  the  two.    There  is  no  suggestion  so 
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far  of  Hermann  writing  it  at  the  instance  of 

The  Court:  I  thought  Mr.  Elman  said  he  sug- 
gested that  Mr.  Hermann  write  the  letter. 

The  Witness:     I  did,  sir. 

Mr.  Naus:     I  will  accept  that. 

Mr.  Bourquin :  Q.  Did  you  receive  a  reply  from 
Bercut  Bros.,  a  reply  letter  to  that  letter? 

A.     Yes,  we  did,  sir.  [114] 

Mr.  Naus:  As  to  any  letters  used  at  the  former 
trial  you  can  proceed  without  a  further  foundation 
and  if  either  of  us  has  any  original  that  has  not  been 
produced  before  we  will  produce  it. 

Mr.  Bourquin:  All  right.  I  am  calling  attention 
to  a  letter  on  the  letterhead  of  Merchants  Ice  &  Cold 
Storage  Company,  dated  February  26,  1943.  We 
will  ask  it  be  admitted  as  Plaintiff's  Exhibit  next 
in  order. 

The  Court:     Admitted. 

(The  document  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  5.) 

Mr.  Bourquin:     I  think  I  should  read  it. 
The  Court:     Proceed. 

Mr.  Bourquin:  A  letter  on  that  letterhead  ad- 
dressed to: 
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PLAINTIFF'S  EXHIBIT  5 

"Park,  Benziger  &  Co.,  Inc., 

25  State  Street, 

New  York  City,  N.  Y.  Letter  #1 

Attention:  Mr.  Jos.  P.  Benziger,  President 

Dear  Mr.  Benziger: 

This  communication  will  acknowledge  your 
letter  and  enclosure  relative  to  various  matters 
pertaining  to  our  wine  transaction.  It  will  also 
confirm  the  exchange  of  telegrams  between  us  as 
follows : 

Ours— Feb.  24,  1943:  'ODT  regulations  pro- 
hibit shipment  less  than  50,000  lbs.  Necessary 
increase  number  of  cases  550  total  1300  for  ap- 
proximate minimum.  Wire  instructions  regard- 
ing inclusion  other  stock  to  effect  shipment' 

Yours— Feb.  25,  1943:  'Be  your  wire  24th 
reference  our  Order  Number  One.  Hold  ship- 
ment pending  airmail  instructions.'   [115] 

The  photographs,  which  your  Mr.  Serge  Her- 
mann desired,  have  been  forwarded,  and  ship- 
ment of  one  case  of  (Cresta  De  Oro)  Chianti 
type  bottles  12/30  oz.  bottles  to  a  case  has  been 
shipped  by  express  today  in  accordance  with 
the  instructions  in  his  telegram. 

Tonight  the  following  wire  was  forwarded  to 
you:  'Sufficient  additional  cases  12/30  oz  Chi- 
anti   available    to    ship    minimum    car    50,000 
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pounds.  Wire  permission  to  ship  if  satisfactory. 
Sample  for  Hermann  express  today.' 

Upon  receipt  of  your  reply  to  this  wire  it 
may  be  possible  to  ship  the  first  of  next  week. 
At  that  time  the  750  cases  mentioned  in  your 
order  No.  1  at  $6.00  per  case  plus  550  cases 
applying  on  the  2,000 " 

That  was  the  Chianti,  I  guess? 

Mr.  Naus :  The  whole  letter  is  about  the  Chianti, 
with  the  exception  of  the  reference  to  the  sample 
to  be  expressed. 

Mr.  Bourquin :     That  is  a  matter  of  construction. 
Mr.  Nans:     Well,  you  asked  me,  Mr.  Bourquin. 
I  gave  you  my  understanding. 

Mr.  Bourquin:  I  don't  think  it  makes  any  dif- 
ference. (Resumes  reading:) 

"2,000  cases  mentioned  in  order  No.  2,  ^$6.50 
per  case,  and  plus  the  6  cases  comprising  one 
case  of  each  kind  of  wine  in  stock  at  the  prices 
quoted  in  our  contract  could  be  forwarded." 

Now,  in  view  of  the  discussions,  I  would  like  to 
read  that  paragraph  again. 
The  Court:     Very  well. 
Mr.  Naus:     Surely. 
Mr.  Bourquin:     (Resumes  reading) 

"Upon  receipt  of  your  reply  to  this  wire  it 
may  be  possi-  [116]  ble  to  ship  the  first  of  next 
week.  At  that  time  the  750  cases  mentioned  in 
your  order  No.   1  at  $6.00  per  case  plus  550 
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cases  applying  on  the  2,000  cases  mentioned  in 
order  No.  2,  <a)  $6.50  per  case,  and  plus  the  6 
cases  comprising  one  case  of  each  kind  of  wine 
in  stock  at  the  prices  quoted  in  our  contract 
could  be  forwarded. 

Your  procedure  concerning  the  labels  has 
been  noted.  Naturally,  we  do  not  have  any  in- 
terest insofar  as  the  identity  of  the  supplier 
is  concerned,  although  we  are  keenly  interested 
in  the  design  of  the  label  when  completed. 

We  were  pleased  that  the  arrangements  made 
by  your  Mr.  Serge  Hermann  met  with  your  ap- 
proval and  will  be  looking  forward  to  your  con- 
templated visit  to  our  city. 

In  our  opinion,  it  is  quite  possible  to  lay  the 
foundation  for  a  continuing  mutually  profitable 
relationship  in  the  distribution  of  wines,  and 
maybe  promote  a  thriving  industry  based  on  the 
aging  of  wine  in  bottles. 

With  kindest  regards  to  Mr.  Hermann. 
Very  truly  yours, 

PETER  BERCUT." 


The  Court:  Will  you  kindly  give  us  the  date  of 
that  letter? 

Mr.  Bourquin:  That  letter,  your  Honor,  is  Feb- 
ruary 26,  1943. 

Q.  Mr.  Elman,  will  you  please  tell  us  briefly 
what  did  Park-Benziger  do  with  respect  to  their 
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side  of  the  contract  in  the  preparation  of  labels  at 

New  York? 

A.  We  held  several  conferences  in  the  offices,  at 
which  time  we  were  discussing  different  phases  of 
the  labels  that  should  be  used  for  domestic  wines 
and  that  would  also  reflect  the  quality  of  the  mer- 
chandise which  we  had  purchased.  We  hired  artists 
to  design  for  us  labels  and  submit  them  for  our 
approval  so  that  [117]  out  of  the  artists'  drawings 
submitted  to  us  we  could  take  one  label  which  we 
sent  to  Washington  to  have  it  federally  approved 
after  we  had  decided  with  great  care  as  to  the  type 
that  we  wanted,  and  we  submitted  the  information 
that  we  were  desirous  of  putting  on  that  label  to 
see  whether  it  met  the  regulations  required  by 
Washington,  to  see  if  we  could  put  what  we  wanted 
on  those  particular  labels  drawn  up  by  the  artists 
and  forward  the  proper  forms  and  sheets  to  Wash- 
ington. We  were  in  the  process  of  making  up  a  label 
which  we  were  going  to  bring  out  here  to  affix  to 
the  bottles  of  wines  which  we  had  purchased  under 
this  contract.  We  were  performing  that  end  of  the 
terms  of  that  contract. 

Q.  When  did  you  come  to  San  Francisco  to  ar- 
range delivery?  A.     That  was  April  16th,  sir. 

Q.  That  was  April  16th.  Had  Park,  Benziger 
then  decided  upon  its  label? 

A.  Yes,  we  had.  By  that  time  we  had  sent  a 
copy  of  a  label  to  Mr.  Hermann,  who  had  preceded 
me  here,  and  had  asked  him  to  show  it  to  Mr.  Ber- 
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cut,  and  he  had  wired  back  that  Mr.  Bercut  had 
seen  the  label  and  liked  it,  and  from  that  point  on 
we  were  satisfied  to  go  ahead  with  the  final  com- 
pletion of  running  labels  for  the  merchandise. 

Mr.  Bourquin:  I  desire,  Mr.  Naus,  at  this  time 
to  put  in  evidence  the  labels  that  were  formerly 
marked  Exhibit  9.  Are  you  familiar  with  that  ex- 
hibit? 

Mr.  Naus:  Yes.  They  were  called  a  proof  sheet 
at  the  other  trial. 

Mr.  Bourquin :  Q.  I  will  show  you,  Mr.  Elman, 
what  I  hold  in  my  hand  and  ask  if  that  represents 
the  label  which  was  decided  upon  by  Park,  Benziger 
&  Company?  A.     It  was. 

Mr.  Bourquin :  I  ask  that  the  document  showing 
the  two  labels,  [118]  or  style  of  labels,  whichever 
you  call  it,  be  admitted  in  evidence  as  plaintiff's 
exhibit. 

The  Court:     Admitted. 

(The  document  was  received  in  evidence  and 
marked  Plaintiff's  Exhibit  6.) 

Mr.  Bourquin:  Q.  Following  your  purchase  of 
that  contract,  you  had  arranged  with  Mr.  Hermann, 
did  you,  you  had  entered  arrangements  for  the  serv- 
ices of  Mr.  Hermann  in  the  sales  of  the  wines'? 

A.  Yes.  We  decided  to  employ  Mr.  Hermann  as 
a  salesman  of  Park,  Benziger  &  Company,  and  we 
submitted  to  the  New  York  State  Liquor  Authori- 
ties an  application  for  a  solicitor's  permit  in  New 
York  State. 
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Q.  That  was  a  solicitor's  permit  issued  at  your 
request  to  him  as  a  solicitor  or  salesman  for  Park, 
Benziger  &  Company?  A.     Yes. 

Q.     Taking  effect  when? 

A.  Taking  effect  almost  immediately,  after  we 
had  decided  to  purchase  the  contract  from  him. 

Q.  Well,  that  was  February  15th  to  February 
25th,  as  I  understand  it?  A.     Yes. 

Q.     When  you  completed  your  paper  work? 

A.     After  February  25th,  yes. 

Q.  When  you  came  to  San  Francisco.  Mrs.  Her- 
zig  calls  my  attention  to  that  permit 

Mr.  Naus :  Would  you  simply  state  the  substance 
of  it  to  the  jury?  I  believe  it  goes  back  to  Febru- 
ary 20,  1943. 

Mr.  Bourquin:     I  am  not  sure. 

Mr.  Naus:     No  objection. 

Mr.  Bourquin:  I  think  I  will  read  it,  your 
Honor,  or  state  the  substance  of  it. 

The  Court:     Proceed. 

Mr.  Bourquin:  A  solicitor's  permit,  No.  2968, 
State  of  New  York  Liquor  Authority,  Expires  De- 
cember 31,  1943.  This  cer-  [119]  titles  that  Serge 
Hermann,  whose  photograph — the  name  of  the  so- 
licitor whose  photograph  and  signature  appear  here, 
is  authorized  to  solicit  and  receive  orders  for  the 
sale  of  alcoholic  beverages  in  the  State  of  New 
York  for  Chateau  Montelena  of  New  York.  This 
one  that  I  have  here  shows  permit — I  will  read  it — 
"Chateau  Montelena  of  New  York  License  Number 
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— Year  1943.  Permit  not  valid  unless  it  is  signed 
and  the  State  Seal  affixed.  State  Liquor  Authority." 
That  is  signed  by  a  signature  that  I  am  not  able  to 
decipher.  On  the  back  of  the  permit  shows,  "  First 
endorsement  Park,  Benziger  &  Co.,  Inc.,  LL  281 
(G).    Is  that  the  license?  A.     Yes. 

Q.  For  which  you  have  testified  arrangement 
was  made?  A.     That's  right. 

The  Court :     Does  it  have  a  date  % 

Mr.  Bourquin:  The  only  date  on  it,  your  Honor, 
shows  on  the  face  of  it  that  this  permit  expires 
December  31,  1943. 

Mr.  Naus:  That  is  merely  a  solicitor's  permit 
for  while  he  theoretically  was  a  salesman  for  Cha- 
teau Montelena  of  New  York,  and  then  the  solicit- 
or's permit  was  transferred  from  Chateau  Mon- 
telena  of  New  York   to   Park-Benziger. 

Mr.  Bourquin:     Yes. 

Mr.  Naus :  I  don 't  think  Hermann,  himself,  ever 
had  anything  other  than  a  solicitor's  license. 

Mr.  Bourquin:  I  don't  think  it  is  material.  If 
it  is  you  can  bring  it  out. 

(Solicitor's  license  was  received  in  evidence 
and  marked  Plaintiff's  Exhibit  7.) 
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Mr.  Bourquin:  Q.  When  you  arrived  in  San 
Francisco,  Mr.  Elman,  did  you  meet  the  Bercut 
Brothers?  A.     Yes,  I  did.  [120] 

Q.  You  said  you  arrived  here  on  the  19th,  or 
the  18th 

The  Court :     On  the  16th. 

The  Witness:     Around  the  16th. 

Mr.  Bourquin :  Q.  Where  did  you  meet  the  other 
gentlemen,  and  with  whom? 

A.  I  met  Mr.  Jean  Bercut  and  Mr.  Henry  Ber- 
cut at  the  market  just  the  first  time  I  arrived.  Sub- 
sequent to  that  I  met  Mr.  Peter  Bercut,  and  that 
was  while  Mr.  Hermann  and  I  were  together. 

Q.  You  remained  in  San  Francisco  at  that  time 
for  how  long?  A.     For  several  weeks. 

Q.     For  several  weeks?  A.     Yes. 

Q.  Did  you  see  Mr.  Jean  Bercut  or  Mr.  Peter 
Bercut,  or  both  of  them,  from  time  to  time  after 
your  first  visit? 

A.  Consistently;  every  day  from  the  date  I  ar- 
rived. I  believe  I  came  here  on  a  Friday.  I  saw 
him  Friday  and  Saturday,  and  then  we  did  not  see 
him  on  Sunday,  and  Monday,  which  was  a  business 
day,  we  started  in  with  our  meetings  again  with 
either  Mr.  Jean  Bercut  or  Mr.  Peter  Bercut,  con- 
sistently, right  through  that  entire  week,  working 
and  arranging  for  the  bottling  of  those  wines.  I 
went  down  to  see  the  wines,  I  had  never  seen  them 
before,  saw  how  they  were  racked  to  get  a  picture 
of  it  so  I  could  build  it  into  a  campaign  of  promo- 
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tional  sales.  We  had  started  taking  films  of  the 
huge  warehouse  with  Mr.  Jean  Bercut  or  Mr.  Peter 
Bercut  alongside  the  wines,  looking  at  a  bottle  of 
wine.  Those  films  were  to  be  used  for  promotional 
work  to  show  the  huge  325,000  cases  bottled,  at  least 
325,000  bottles  that  were  built  into  that  magnificent 
warehouse  there,  that  were  aged  and  stored  and 
racked.  This  was  going  to  be  the  story  on  the 
business  of  aging  wines  in  this  country,  it  wras 
something  entirely  new  and  novel.  I  mean  it  had 
never  been  done  in  the  United  States.  [121] 

Q.  When  you  went  to  see  the  wine  who  did  you 
go  with? 

A.  With  Mr.  Hermann  and  several  friends  of 
ours,  and  Mr.  Jean  Bercut,  and  I  went  with  Mr. 
Peter  Bercut  once. 

Q.  During  that  week  that  you  spoke  of  here,  did 
you  hold  any  discussions  or  conferences  with  either 
of  the  Mr.  Bercuts,  or  together  with  them,  with  re- 
spect to  the  packing  or  shipping  of  the  wine? 

A.    Yes,  yes. 

Q.  Tell  us  the  substance  of  your  discussions  and 
what  transpired  in  that  respect. 

A.  Well,  we  were  discussing  the  legal  informa- 
tion that  had  to  go  on  the  cases,  the  cartons.  In 
other  words,  these  were  tax-paid  wines,  and  they 
require  a  little  different  information  than  the  aver- 
age type  of  bottled  wine  which  is  bottled  in  a 
winery,  bottled  at  the  winery  or  bottled  from  these 
various  vats  or  tanks.   There  were  discussions  about 
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the  stamps,  the  Internal  Revenue  stamps  which  are 
affixed  to  the  cartons,  and  that  information  is  con- 
tained on  the  side  of  the  carton,  but  in  this  par- 
ticular instance  all  the  wines  had  been  tax-paid  in 
the  storage  warehouse  at  the  Merchants  Ice  &  Cold 
Storage,  or  P.  &  J.  Cellars. 

Q.     Had  you  finished1? 

A.  Well,  all  the  bottles  had  a  small  sticker  that 
was  affixed  to  them,  that  said  they  are  sold  for  intra- 
state sale  only  and  tax  paid  by  stamps  affixed,  and 
the  usual  information  pertaining  to  the  fact  it  comes 
from  tax  paid  containers. 

Q.  I  want  to  call  your  attention  here  to  a  bottle 
of  liquid  with  a  label  of  " California  Sherry  Wine" 
on  it.   Is  that  what  you  are  now  talking  about? 

A.     Yes,  that  is  the  type  I  am  talking  about. 

Q.  The  label  reads,  "Alcoholic  content  20%  by 
volume.  Contents  4/5ths.  Bottled  by  Fruit  Indus- 
tries Corporation,  San  Francisco.  [122]  Tax  paid 
by  stamps  affixed  to  bottle  for  sale  in  California 
only."  Was  that  what  was  on  the  bottles'? 

A.     Yes. 

Q.    And  all  of  them?  A.     Yes. 

Mr.  Naus:     Was  that  20  percent  on  all  of  them? 

A.     No. 

Q.     Just  the  sherry? 

A.     Each  type  has  its  own  alcoholic  content. 

Mr.  Naus:  I  didn't  understand  he  was  suggest- 
ing that  there  was  a  20  percent  alcoholic  content 
in  all  the  bottles. 
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The  Witness:     No. 

Mr.  Bourquin :  Q.  This  bottle  I  show  you  here, 
without  going  back  too  far,  will  you  tell  us  whether 
or  not  that  was  of  the  type  with  stamps  that  Bercut 
Brothers  forwarded  to  you  in  New  York  at  the 
time  you  mentioned  to  us  before  you  came  to  San 
Francisco  ? 

A.     Yes,  that  is  the  identical  type. 

Q.     That  is  the  identical  type  of  merchandise? 

A.     Yes. 

Q.  By  the  way,  the  particular  bottle  which  was 
produced  here  on  the  earlier  trial,  do  you  know 
where  this  particular  one  came  from? 

A.     I  think  I  brought  that  from  New  York. 

Q.  This  is  one  you  believe  you  brought  from 
New  York  for  the  earlier  trial?  A.     Yes. 

Q.  So  we  will  understand  this  subject,  did  the 
bottles  that  you  called  our  attention  to  showing  tax 
paid,  or  stamps  affixed  to  the  case  bearing  the 
legend,  "Bottled  for  sale  in  California  only,"  did 
that  present  any  problem  for  you  and  the  Bercuts 
in  working  out  your  contract? 

A.  Yes  and  no.  It  meant  that  we  would  have  to 
get  Federal  approval  on  the  labels  before  they  could 
be  shipped  out  of  the  State. 

Mr.  Bourquin:     May  I  offer  this  in  evidence? 
(The  bottle  of  wine  was  marked  "Plaintiff's 
Exhibit  8.") 

Mr.  Bourquin :  Q.  That  means  you  had  to  make 
arrangements  with  the  Federal  Alcohol  Tax  Unit 
before  you  could  ship  it  out  [123]  of  the  State? 


vs.  Park,  Benziger  &  Co.,  Inc.  105 

(Testimony  of  Philip  Elman.) 

A.    Yes. 

Q.     Did  you  make  such  arrangements'? 

A.     Yes,  definitely. 

Q.     What  had  you  done  in  that  respect? 

A.  Those  were  the  F.A.A.  matters,  Federal  Alco- 
hol Administration,  regarding  the  labels  which  we 
had  forwarded  to  Washington  for  approval  on  that 
label  that  you  showed  me. 

Q.     Before  you  came  here  to  San  Francisco? 

A.    Yes. 

Q.  Will  you  tell  us  what  arrangements  or  dis- 
cussions, or  both,  you  had  with  the  Bercuts  with 
respect  to  the  packing  and  delivery  of  these  wines 
during  the  week  you  mentioned  ? 

A.  We  had  discussions  about  the  cartons  or  these 
wines.  We  wore  up  to  the  carton  people  at  Mr. 
Bercut  ?s  suggestion  here  in  town,  the  Fibreboard 
people,  talking  to  them  about  it.  Mr.  Peter  Bercut 
had  placed  an  order  from  the  Bercut  Richards  Com- 
pany, which  is  one  of  their  fruit  cannery  places 
down  in  Sacramento,  and  in  order  to  get  cartons 
for  his  wine  bottles  he  had  to  do  that,  because  they 
were  starting  to  get  scarce.  We  asked  them  to  sub- 
mit a  price  for  these  cartons  which  had  to  be  made 
up  in  different  sizes,  depending  on  the  wine  bottles 
that  went  into  them,  to  quote  a  price,  and  they  had 
sent  the  quotation  of  the  prices  to  Sacramento  and 
they  had  been  sent  to  the  Bercut-Richards  place. 
We  went  down  to  the  Bercut 's  Ice  &  Cold  Storage 
place  and  viewed  the  storage  room  right  alongside 
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the  outer  room  that  was  alongside  the  storage  room, 
and  which  was  piled  high  with  cases  of  wine.  We 
looked  at  those. 

Q.  You  say  "we".  Who  went  down  to  the  storage 
place?  A.     The  Bercuts. 

Q.     Jean  or  Peter,  or  both? 

A.  Both  of  them.  It  was  either  one  or  the  other 
consistently. 

Q.  What  was  your  testimony  with  respect  to  the 
room  right  outside  [124]  the  storage  plant  where 
the  cases  were? 

A.  They  seemed  to  think  it  would  be  a  good 
place  to  put  in  their  laborers,  a  little  room  in  which 
they  could  work  on  the  bottles,  label  all  the  bottles 
and  put  them  in  cartons.  It  was  close  by  to  a  car 
siding,  so  that  freight  cars  could  roll  up  and  they 
could  load  the  bottles  directly  from  the  outer  room 
right  over  to  the  cars,  without  having  any  addi- 
tional means  of  motivation,  because  it  was  just  out- 
side of  that  ice  place.  They  said  it  would  be  the 
cheapest  way  for  them  to  do  it.  We  discussed  the 
proposition  of  getting  machinery  for  facilitating  the 
packing  and  facilitating  the  labeling  and  getting 
the  cartons  filled. 

Q.     You  spoke   of  labels.  A.     Yes. 

Q.     They  were  to  do  that?  A.     Yes. 

Q.    And  pack  the  cases? 

A.     They  were  to  pack  the  merchandise. 

Q.  Did  you  come  to  a  decision,  a  mutual  deci- 
sion with  respect  to  the  use  of  that  adjoining  room 
for  that  work  at  their  place? 
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A.  Yes.  They  thought  it  was  going  to  be — I  had 
offered  to  have  a  bottler  re-label  the  wines  and  had 
made  inquiry  for  them  as  to  what  it  would  cost.  Mr. 
Bercut  said,  "Well,  he  would  probably  be  able  to 
do  it  more  reasonably  right  here  alongside  of  our 
warehouse  and  we  can  facilitate  the  delivery  of  the 
merchandise  to  the  cars."  He  said  that  it  would  be 
much  too  expensive  to  do  it  the  way  I  suggested, 
that  the  most  reasonable  way  to  do  it  would  be  to 
do  it  right  there. 

Q.  They  suggested,  if  I  understand,  that  instead 
of  contracting  it  out  they  would  hire  the  labor  to 
do  it  at  their  own  warehouse'?  A.     Yes. 

Q.     Did  you  accept  that?  A.     Yes. 

Q.  Did  you  have  any  discussion  with  Mr.  Peter 
Bercut  or  Jean  Bercut  with  respect  to  conditioning 
the  bottles  for  packing  and  [125]  shipment"? 

A.  Yes.  The  bottles  as  they  laid  in  the  racks 
there  were  rather  dusty  in  the  warehouse.  I  asked 
them  to  have  the  bottles  cleaned  and  polished  so 
that  they  would  be  more  presentable,  and  with  little 
tissue  paper,  that  they  would  present  a  clean  ap- 
pearance. He  said,  well,  he  wouldn't  do  that,  he 
wouldn't  clean  them.  He  would  clean  them  up  at 
the  top,  but  he  wouldn't  clean  them  all  up,  it  was 
too  expensive  to  do,  that  they  would  get  dirty  in 
the  carton,  anyhow.  He  said  it  would  be  just  as 
well  if  he  just  took  care  of  the  tops  that  were  real 
dusty  and  the  balance  was  all  right  as  put  in  the 
carton,  and  didn't  need  any  tissue  paper. 
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Q.  How  about  wrapping  them,  was  that  agreed 
on,  too? 

A.  Well,  it  was  an  additional  expense,  too.  I  said 
to  him  it  was  a  very  fine  product,  it  wTas  a  high- 
priced  piece  of  merchandise  and  it  should  carry  all 
the  characteristics  of  a  high-priced  wine,  a  quality 
piece  of  merchandise. 

Q.     What  was  the  discussion  on  that  feature? 

A.  Well,  they  said  it  wasn't  necessary  to  do  that, 
but  if  you  wanted  to  do  it  and  stand  the  expense 
that  it  wasn't  in  the  contract.  You  could  do  it  if 
you  paid  for  the  tissue  paper. 

Q.     What  was  decided? 

A.     We  left  that  open. 

Q.  Speaking  of  that  week  again,  do  you  recall 
the  date  at  the  outset  of  the  week,  Monday?  What 
was  the  date  of  the  beginning  of  that  week,  was 
that  the  19th,  a  Monday? 

A.     Oh,  yes,  right  around  the  19th. 

Q.     Was  the  19th  a  Monday? 

A.     I  think  it  was. 

Q.  Will  you  tell  us  whether  or  not  you  carried 
on  those  discussions  on  the  features  you  mentioned 
every  day  of  that  week,  and  with  whom? 

A.  With  either  one  of  the  two  of  them;  Mr. 
Peter  Bercut  was  at  the  ranch  quite  a  lot  during 
that  week  and  he  also  had  some  litigation  [126]  to 
attend  to  in  Sacramento.  I  met  him  once  in  his 
place  of  business,  but  most  all  of  our  business  was 
conducted  with  Mr.  Jean  Bercut. 
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Q.  At  the  end  of  the  week  had  there  been  any- 
thing set  in  motion,  had  anything-  been  set  up? 

A.  No,  there  hadn't  been  anything  done.  There 
was  lots  of  discussion  on  it.  We  looked  around.  I 
looked  around  quite  a  bit.  I  went  down  to  the 
Fibreboard  people ;  yes,  they  had  been  asked  to  sub- 
mit prices  on  cartons  to  Bercut-Riehards,  yes,  they 
had  received  an  order  from  Bercut-Riehards  for 
the  cartons,  and  so  I  would  tell  that  to  Jean  the 
following  day  and  he  would  say,  "I  will  get  in  touch 
with  Pierre";  evidently  he  was  at  Sacramento  or  at 
the  ranch,  and  we  should  know  the  following  day. 
That  went  straight  through  that  entire  week;  we 
discussed  everything.  We  were  going  to  get  it  all 
done  and  nothing  seemed  to  be  done. 

Q.  During  that  time  did  you  encounter  any 
rupture  or  did  things  go  along  smoothly,  evidently"? 

A.  Well,  there  were  no  ruptures,  things  went 
on  smoothly,  perfectly  smoothly. 

Q.  Any  indication  during  that  week  that  they 
were  disinclined  to  meet  their  contract? 

A.    No. 

Q.  Or  that  there  was  any  difficulty,  anything 
like  that?  A.     No,  no,  not  at  all. 

Q.  During  that  week  would  you  tell  us,  did  you 
attend  any  social  visits  with  either  of  the  Bercut 
Brothers  ? 

A.  Yes.  Mr.  Jean  Bercut  invited  me  to  his  house. 
We  had  supper  there,  prepared  a  very  fine  supper 
for  us.    Mr.  Hermann  was  there   also.    Mr.   Jean 
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Bercut  took  us  up  to  Mr.  Verdier 's  house  and  in- 
troduced me  to  Mr.  Verdier,  that  is,  Mr.  Verdier  of 
the  City  of  Paris.  We  spent  a  very  pleasant  part 
of  the  evening  with  Mr.  Verdier  and  his  sister, 
Madame  de  Tesson,  and  afterwards  Mr.  Jean  Ber- 
cut took  [127]  us  home  to  the  hotel.  That  finished 
that  night.  The  following  morning  he  picked  us  up 
again.    The  same  thing 

Q.  You  speak  of  him  picking  you  up.  Was  that 
rather  the  practice,  he  would  pick  you  up  in  the 
morning  and  take  you  to  the  office  at  the  Merchants 
Ice  plant? 

A.  Yes.  When  we  went  down  there  he  would  do 
that. 

,Q.  When  you  adjourned  the  business  for  the  day 
would  he  drive  you  uptown  to  your  hotel  again? 

A.     Yes. 

Q.    And  you  were  stopping  where? 

A.     At  the  Chancellor. 

Q.  Mr.  Elman,  calling  your  attention  to  the  26th ; 
was  that  a  Monday?  A.     That's  right. 

Q.  Did  you  meet  with  the  Bercut  brothers  on 
that  day  and  continue  your  conferences? 

A.  Yes.  I  went  down  to  the  Merchants  Ice  with 
Mr.  Serge  Hermann. 

Q.  How  did  you  go  that  day?  Did  Mr.  Jean  or 
Mr.  Peter  pick  you  up,  or  did  you  go  by  yourselves? 

A.     I  think  Mr.  Jean  Bercut  picked  us  up. 

Q.  Following  the  day's  business,  did  he  drive 
you  back?  A.    Yes. 
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Q.  Going  back  for  a  moment,  during  the  earlier 
week  -while  you  were  discussing  all  of  the  procedure 
for  the  deal  on  the  contract,  did  you  and  the  Ber- 
cuts  have  any  other  business'? 

A.  Yes.  We  were  looking  for  some  Vermouth 
and  champagne,  and  we  were  talking  about  that, 
and  during  the  entire  week  he  offered  me  some  other 
types  of  merchandise. 

Q.  When  you  say  "we,"  did  you  mean  Park, 
Benziger  &  Company?  A.     Yes. 

Q.     You  did  not  do  any  business  personally? 

A.     No,  sir. 

Q.  Let  me  take  you  for  a  moment  to  the  week 
that  we  have  just  been  speaking  about,  had  Park, 
Benziger  &  Company  received  any  merchandise 
from  the  Bercuts?  A.     Yes,  Chianti  wine. 

[128] 

Q.     In  quantities? 

A.     Carloads,  they  had  always  one  carload. 

Q.     Were  those  handled  sight  draft  bill  of  lading? 

A.     Yes,  they  were  for  cash. 

Q.  Calling  your  attention  to  the  26th,  your  meet- 
ing on  that  day,  how  many  of  the  Bercuts  were 
there  ? 

A.     Mr.  Peter  Bercut  and  Mr.  Jean  Bercut. 

Q.     Was  Mr.  Hermann  with  you  on  that  day  ! 

A.     Yes. 

Q.  On  that  occasion  will  you  tell  us  whether  or 
not  either  of  the  Mr.  Bercuts  voiced  any  dissatis- 
faction with  Mr.  Hermann? 

A.     They  certainly  did. 
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Q.  Will  you  tell  us  by  whom  and  what  it  was; 
just  go  ahead  and  tell  us. 

A.  Well,  as  I  recall,  Mr.  Jean  Bercut  asked 
me  to  step  in  the  office  and  asked  Mr.  Hermann  to 
wait  outside.  He  said,  "Mr.  Elman,  I  would  like  to 
talk  to  you  for  a  few  minutes;  Serge,  would  you 
sit  down  a  few  minutes  until  I  get  through?"  He 
said,  "Fine."  We  went  in  and  when  I  was  in  there 
with  him  he  said,  "Mr.  Elman,  I  have  some  very 
bad  news  for  you."  He  said,  "We  have  inquired 
about  Mr.  Serge  Hermann  and  find  he  had  some 
business  dispute  here  in  town  and  we  would  not  like 
to  do  any  business  with  him,  we  would  like  to  have 
our  contract  with  you";  I  said,  "Well,  that's  fine; 
we  are  doing  business  together,"  I  said,  "but  what 
is  this  business  dispute  about?"  He  explained  the 
entire  business  dispute  related  to  this  Chateau  Mon- 
telena  dealing  of  some  kind  or  other.  So  I  told 
him  then,  I  said,  as  I  recall  it,  "I  am  sorry" — Oh, 
yes.  He  said,  "We  don't  want  to  have  anything  to 
do  with  Mr.  Serge  Hermann  because  of  the  busi- 
ness deals  we  have  heard  about  him."  I  said,  "Well, 
the  contract  was  assigned  to  Park-Benziger.  You 
have  been  doing  business  with  Park,  Benziger 
right  along  and  you  will  continue  to  do  busi- 
ness with  Park,  Benziger,"  He  said,  "We 
don't  want  to  have  anything  [129]  to  do  with  Her- 
mann at  all."  I  said,  "Well,  of  course,  that  is  im- 
possible, because  we  have  an  arrangement  with  Mr. 
Hermann,  but  we  will  take  care  of  him."    I  said, 
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"We  will  take  all  the  wine  that  we  are  purchasing 
from  you."  He  said,  "No,  we  don't  want  him  to 
have  anything  at  all  to  do  with  the  deal."    I  said, 

"Well,  we  don't  have  anything  to  do "  Then  Mr. 

Evans,  who  was  sitting  in  on  this 

Q.     Mr.  Who?  A.     Evans. 

Q.     Tell  us  who  Mr.  Evans  is. 

A.  He  is  the  general  manager  of  Merchants  Ice 
&  Cold  Storage,  I  imagine. 

Q.  Had  he  attended  earlier  meetings  with  you 
and  the  Bercuts? 

A.     Yes;  we  met  him  right  along. 

Q.     You  were  going  to  tell  us  what  he  said. 

A.  Yes.  He  said  something — Mr.  Peter  Bercut 
handed  him  a  contract  and  Mr.  Peter  Bercut  said 
to  me,  handing  me  this  contract,  he  said,  "Well,  do 
you  see  anything  in  this  contract  that  says  Mr.  Her- 
mann has  the  right  to  assign?"  I  looked  at  the  con- 
tract and  I  said,  "Apparently  there  is  nothing  in 
there  that  says  he  has  the  right  to  assign."  I  then 
made  the  point  he  had  the  right  to  assign  because 
the  contract  went  to  our  lawyers  in  New  York  and 
we  told  them  to  look  over  that  contract  and  they 
forwarded  it  back  to  us  as  being  all  right  legally, 
as  far  as  they  were  concerned,  the  deal  was  excellent 
for  us.  So  we  naturally  made  arrangements  to  have 
the  assignment  completed  and  so  on.  Then  I  said, 
"In  all  fairness,"  I  said,  "you  ought  to  have  Mr. 
Hermann  come  in  and  tell  his  side  of  the  story." 
So  Jean  went  out  and  called  Mr.  Hermann  in  and 
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Mr.  Hermann  came  in  and  they  told  him  about  what 
they  had  heard  about  Chateau  Montelena.  Mr.  Her- 
mann said  he  would  be  very  glad  to  get  in  touch 
with  some  others  in  San  Francisco  who  had  told 
them  about  this  business  dispute,  and  who  could 
explain  any  doubt  [130]  that  they  had  pertaining 
to  it,  and  so  forth.  Then  Mr.  Peter  Bercut  gave 
Mr.  Hermann  the  contract  and  said  to  him,  "Will 
you  show  me  where  this  says  in  here  that  you  have 
the  right  to  assign  that  contract1?"  Mr.  Hermann's 
answer  was,  "Will  you  show  me  where  this  says  I 
haven't  the  right  to  assign  the  contract;  you  were 
doing  business  with  Park-Benziger  right  along. 
What  is  it  all  about?  If  it  has  something  that  you 
do  not  like,  why  didn't  you  tell  them  about  it?" 
He  said,  "You  are  doing  business  with  them."  He 
said,  "Well,  we  want  you  to  give  us  a  personal 
release  from  the  contract,  we  don't  want  to  have 
anything  to  do  with  you,  we  want  to  do  our  business 
with  Park,  Benziger  &  Company;  we  don't  want  to 
have  anything  to  do  with  you."  Mr.  Hermann  said, 
"Well,  if  that's  the  way  you  want  it,  I  have  my 
agreement  with  Park-Benziger,  it's  all  right  with 
me."  They  said,  "Yes,  we  want  to  have  a  personal 
release  from  you,  because  we  want  to  do  business 
with  Park-Benziger;  now,  give  us  a  personal  re- 
lease." He  said,  "Sure,  if  that's  the  way  you  feel 
about  it  it's  all  right  with  me,  as  long  as  the  agree- 
ment can  continue  on  with  Park-Benziger  and  your- 
self."   So  we  left  then. 
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Q.  Did  that  rupture  put  an  end  to  this  cordial 
relationship  that  you  had  between  you? 

A.  No,  no,  everything  was  smoothed  out.  Then, 
I  might  back  up  there  a  moment,  Serge  said  it  was 
all  right  with  him,  he  was  going  to  give  them  the 
release  they  wanted  for  the  purpose  of  facilitating 
the  deal. 

Q.  In  that  conference  that  day  was  there  dis- 
cussed any  question  as  to  the  acceptance  of  the 
contract  ?  A.     Yes. 

Q.  Was  that  on  the  question  of  the  right  to  as- 
sign? A.     Yes. 

Q.     Tell  us  what  was  said  with  respect  to  that? 

A.  When  the  contract  was  shown  to  me  I  said, 
"Well,  it  has  a  top  sheet  that  this  contract  has  not 
got."  So  Mr.  Peter  Bercut  asked  Mr.  Evans,  [131] 
"Where  is  the  top  sheet?"  Mr.  Evans  said  to  Mr. 
Peter  Bercut,  "I  have  no  copy  of  that  sheet."  I 
said,  "Well,  I  have  the  original  contract  with  me 
with  that  top  sheet  at  my  hotel  and  you  can  see  it 
if  you  want  to." 

Q.     How  did  you  leave  the  business  on  that  day? 

A.     Very  friendly. 

Q.  Did  you  have  transportation,  or  did  the  Ber- 
cuts  take  you  home?  A.     The  Bercuts  took  us. 

Q.     Who  took  you? 

A.     Mr.  Bercut  took  us  up  to  the  hotel. 

Q.     Mr.  Jean?  A.     Mr.  Jean  Bercut. 

Q.  You  say  he  took  you.  Did  Mr.  Hermann  go 
along?  A.     Yes. 
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Q.  The  following  day  did  he  return  to  the  hotel1? 
That  would  be  the  26th. 

A.     It  was  around  2:00  o'clock  in  the  afternoon. 

Q.  Did  he  speak  with  you  when  he  left  you  at 
the  hotel,  or  did  he  just  drop  you  and  go  on? 

A.  No.  Mr.  Bercut — after  we  had  broken  up 
and  went  outside,  Mr.  Bercut  asked  me  to  step  into 
the  warehouse  a  moment,  and  he  said,  "It's  all  right 
as  far  as  Hermann  is  concerned,  as  long  as  he  has 
signed  the  release " 

The  Court:     When  was  that? 

A.  That  was  after  we  had  broken  up  on  that 
Monday.  It  was  before  Mr.  Bercut  was  taking  us 
up 

The  Court:  I  thought  you  said  Mr.  Bercut  also 
took  you  to  the  hotel. 

A.     Yes,  I  did.   It  was 

Mr.  Bourquin:  He  is  evidently  doubling  back, 
your  Honor. 

The  Court:     Yes. 

Mr.  Bourquin:  But  unless  it  is  confusing  I 
would  like  to  cover  that  subject  later. 

The  Court:     Well,  it  is  confusing. 

Mr.  Bourquin:     I  will  come  back  to  that. 

Q.  Mr.  Elman,  would  you  go  ahead  with  the 
question  I  asked  you,  whether  Jean  Bercut  dropped 
you  at  the  hotel  and  went  away  or  did  he  speak 
with  you  at  the  hotel1? 

A.     He  stopped  with  us  at  the  [132]  hotel. 

Q.  What  transpired  on  his  stop  at  the  hotel  that 
afternoon  f 
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A.  We  went  up  to  the  room  and  I  showed  him 
the  contract  that  he  had  asked  to  see,  the  one  which 
I  had  discussed.  I  said  I  had  this  with  me  from  New 
York  with  the  top  sheet  on  it.  I  showed  it  to  him. 
He  asked  me  whether  he  could  show  it  to  Peter. 
I  said,  " Certainly,  you  can,"  and  he  took  it  with 
him  and  went  down — before  he  left  he  said,  "Well, 
I'll  be  back  around  five  o'clock  and  will  see  you 
then  and  we  will  go  up  to  the  house  for  supper 
again."  I  said,  "Fine."  About  five  o'clock  he 
came  back  and  we  went  up  to  his  house  for  supper 
that  evening. 

Q.     Did  Mr.  Hermann  go,  too?  A.     Yes. 

Q.     You  spent  the  evening  there? 

A.  Yes,  we  spent  the  evening  at  his  house  and 
Mrs.  Bercut  was  home  that  evening  and  we  danced. 

Q.  To  get  back,  then,  when  this  meeting  of  the 
26th  had  broken  up  did  you  and  Jean  Bercut  have 
any  further  discussion  between  yourselves  about  Mr. 
Hermann  or  his  part  in  the  matter?  A.     Yes. 

Q.     What  was  that? 

A.  As  we  went  out  of  the  office,  Mr.  Bercut  and 
I  and  Mr.  Hermann,  he  was  a  little  behind  us  there, 
and  Jean  said,  "Wil  you  come  into  the  warehouse 
a  moment,  I  want  to  show  you  some  wine  ? ' ' 

Q.     Is  Jean,  Jean  Bercut? 

A.  Jean  Bercut,  yes.  He  said,  "I  want  to  show 
you  some  wine."  As  we  went  into  the  warehouse  he 
said,  "What  I  really  wanted  to  tell  you,  Mr.  Elman, 
is,  it's  all  right  as  far  as  Hermann  is  concerned, 
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you  can  pay  him  if  you  want  to,  but  we  will  want 
a  personal  release  from  him."  I  said,  "He  agreed 
to  give  it  to  you;  it  doesn't  affect  us,  we  have  a 
contract  with  you,  so  it's  all  right." 

Q.     The  following  day,  that  would  be  the  27th 

A.     Yes.  [133] 

Q.  The  following  day  did  you  meet  again  with 
the  Bercuts  at  the  office  of  the  Merchants  Ice  & 
Cold  Storage?  A.     Yes. 

Q.     Mr.  Hermann  there,  too? 

A.     Yes,  he  was  there. 

Q.  How  many  Mr.  Bercuts  were  there  that  morn- 
ing? 

A.  Both  Mr.  Bercuts  were  there  that  morning, 
and  Mr.  Evans. 

Q.     Was  Mr.  Evans  there  also  ? 

A.     Yes,  he  was. 

Q.     He  was  the  accountant  or  manager  there? 

A.    Yes. 

Q.  Just  tell  us  the  subject  of  your  conference 
there,  what  transpired. 

A.  Well,  that  morning  I  came  in  I  handed  Mr. 
Evans  an  order  which  I  had  received  from  the  mail, 
or  in  the  mail,  pertaining  to  the  final  shipment  of 
another  quantity  of  wine,  and  I  laid  it  on  the,  on  his 
desk,  and  told  him  to  expedite  the  shipment  on  that. 
On  the  table  as  we  came  in  were  quite  a  number 
of  copies  of  papers,  it  was  a  release.  Mr.  Peter 
Bercut  was  sitting  down  there.  Mr.  Jean  brought 
us  in  and  Mr.  Evans  handed  Mr.  Hermann  these 
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papers  and  said,  "This  is  the  release  we  made  up 

for  you." 

Q.     Handing  it  to  whom? 

A.     Handing  it  to  Mr.  Hermann. 

Q.     Had  it  been  shown  to  you,  Mr.  Elman? 

A.     No. 

Q.     He  just  handed  it  to  Mr.  Hermann? 

A.     Yes. 

Q.     What  did  he  say  about  it  ? 

A.  He  said,  "This  is  the  release  that  we  were 
talking  about  yesterday."  Mr.  Hermann  examined 
it  and  there  were  some  discussions  there,  and  Mr. 
Hermann  handed  it  to  me  and  said,  "Is  it  all  right, 
Phil?"  I  looked  at  it  and  I  said  it  was  an  agree- 
ment between  Chateau  Montelena  and  Serge — or 
P.  &  J.  Cellars  and  Serge  Hermann.  I  said,  "I  have 
nothing  to  do  with  it.  Evidently  that  is  the  release 
that  Mr.  Bercut  was  talking  about.  We  have  a  con- 
tract. I  can't  see  any  objection  to  it."  I  handed  it 
to  him  and  Serge  signed  it. 

Q.  By  the  way,  at  that  point  was  any  discussion 
made  by  either  of  [134]  the  Bercuts  that  you  sign 
it,  this  document,  on  behalf  of  Park-Benziger,  did 
they  include  Park-Benziger A.     No. 

Q.     As  the  meeting  adjourned,  what  happened? 

A.  Mr.  Peter  Bercut  got  up  and  said  he  had  to  go 
up  to  Sacramento,  he  had  some  work  to  do,  and  we 
could  carry  on  with  Jean  Bercut  and,  I  mean  we 
could  carry  on  our  negotiations  with  Jean  Bercut, 
our  business  with  Jean  Bercut,  so  Mr.  Peter  Bercut 
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and  Mr.  Jean  Bercut — Mr.  Peter  Bercut  went  out 
and  Mr.  Jean  Bercut  went  out  with  Mr.  Peter  Ber- 
cut, and  about  fifteen  minutes  later  Mr.  Jean  Bercut 
came  back  into  the  room  and  told  me  that  he  refused 
to  perform  this  contract. 

Q.  What  did  he  say,  can  you  give  us  his  words, 
the  substance? 

The  Court :     Can  we  stop  here  ? 

Mr.  Bourquin:     Yes. 

The  Court:  Ladies  and  gentlemen,  please  keep 
in  mind  the  admonition  I  have  heretofore  given 
you.  We  will  be  in  recess  until  2:00  o'clock.  The 
jury  may  now  retire. 

(A  recess  was  here  taken  until  2:00  o'clock  p.m.) 

[135] 


Wednesday,  March  14,  1944—2:00  P.M. 

Philip  Elman 

Resumed 

Direct  Examination 

(continued) 

Mr.  Bourquin:  Q.  Mr.  Elman,  I  omitted  to  ask 
you  this  morning:  Is  Park,  Benziger  &  Company  a 
corporation  organized  under  the  laws  of  New  York  ? 

A.     It  is. 

Q.  It  was  a  New  York  corporation  at  the  time 
of  the  contract  we  are  talking  about  here1? 

A.     It  was. 
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Q.    And  still  is? 

A.     Still  is. 

Q.  This  morning  yon  had  told  lis  last  of  what 
transpired  at  the  offices  of  the  Merchants  Ice, 
wasn't  it?  A.     That  is  right. 

Q.  That  is  where  all  the  conferences  were  held — 
on  the  27th?  A.     Yes. 

Q.  When  you  said  that  after  Mr.  Jean  Bercut 
came  back  to  the  room  he  told  you  now  the  con- 
tract was  out  and  he  would  give  you  three  cases; 
is  that  right?  A.     That  is  right. 

Mr.  Naus:     Did  he  say  three  cases? 

Mr.  Bourquin :  I  beg  your  pardon  again.  I  mean 
three  carloads.  Mr.  Naus  asked  if  I  meant  three 
cases,  your  Honor.  I  am  not  used  to  handling  so 
much  wine,  your  Honor. 

The  Court:     You  do  not  buy  it  in  carload  lots. 

Mr.  Bourquin:  Q.  Will  you  tell  us  in  sub- 
stance what  Mr.  Jean  Bercut  said,  how  he  put  it, 
when  he  came  back  to  the  room. 

A.  When  he  told  me  that  I  said,  "What  do  you 
mean?" 

He  said,  "You  don't  want  any  contract.  I  will 
give  you  three  carloads  of  wine  at  the  contract  price, 
and  that  is  all." 

I  said,  "What  do  you  mean,  three  carloads  of 
wine?   We  have  a  contract  with  you."  [136] 

He  said,  "Well,  I  will  give  you  three  carloads 
of  wine  at  the  contract  price,  and  maybe  later  on — 
we  will  see,  we  will  see."  He  said,  "For  cash." 
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I  said,  "What  do  you  mean?  We  have  a  contract 
with  you  for  60,000  cases  of  wine.  Now,  you  have 
a  stipulated  price  in  there  and  you  have  the  quan- 
tity of  merchandise  in  there,  and  that  is  what  the 
company  wants  to  be  performed." 

He  said,  "No  more  contract.  We  don't  want  no 
more  contract.  I  will  give  you  three  carloads  of 
wine,  and  maybe  later  on  the  wine  will  be  worth 
eight  or  nine  or  ten  dollars  to  you." 

I  said,  "What  do  you  mean,  eight  or  nine  or  ten 
dollars?  The  price  in  the  contract  is  stipulated  at 
$5.25." 

He  said,  "'Yes,  I  know,  I  know,  but  just  three 
carloads  of  wine." 

I  said,  "We  have  a  contract  with  you  for  60,000 
cases  of  wine  at  stipulated  prices  under  certain 
terms.  My  company  wants  that  contract  performed, 
and  that  is  what  I  am  out  here  for." 

Then  I  got  all  excited  and  everything  and  walked 
out  of  the  place,  I  guess. 

Q.  Then  did  you  leave  the  premises  yourself  and 
come  away? 

A.  Yes,  I  went  out.  Mr.  Hermann  followed  me, 
I  guess;  Mr.  Bercut  came  out  later. 

Mr.  Jean  Bercut  said,  "Wait  a  minute,  wait  a 
minute.  Don't  get  excited.  We  don't  want  any 
trouble.  I  will  talk  to  Pierre  when  he  gets  back 
from  the  ranch  in  the  morning  and  everything  will 
be  straightened  out."  He  said,  "Don't  worry,  I 
will  straighten  out  everything  in  the  morning  when 
Pierre  comes  back." 
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I  said,  "My  God,  why  do  you  tell  me  that  imme- 
diately when  I  [137]  come  from  Los  Angeles?  I 
can't  understand  that  kind  of  language?" 

He  said,  "It  is  all  right.  I  will  tell  you  what  we 
will  do :  I  will  get  a  big  carload  of  Chianti  for  you ; 
we  will  make  up  a  big  carload  of  Chianti.  We 
haven't  been  able  to  get  any  glass  from  Mexico,  but 
wre  are  expecting  a  shipment,  I  know  a  merchant 
here.  We  will  go  back  up  to  my  office  and  call 
him." 

I  said,  "All  right." 

Mr.  Hermann  and  I  and  Mr.  Jean  Bercut  got 
in  the  car  and  drove  up  to  his  office  there,  and  on 
the  way  up  he  said,  "Don't  worry,  Mr.  Elman;  as 
long  as  Hermann  is  out  of  the  deal  we  will  do  a 
lot  of  business  together.  There  will  be  a  lot  of 
merchandise  for  you  to  purchase  from  us.  We  will 
do  a  very  big  business.  I  will  call  up  this  fellow 
about  the  Chianti  bottles  and  see  if  I  can't  get  those 
bottles  down  there  for  you  and  make  up  a  big  car- 
load of  Chianti  wine  for  you,  as  long  as  Hermann 
is  out  of  the  deal.  Come  down  yourself  tomorrow. 
Don't  take  Hermann  with  you.  He  isn't  in  the  deal 
any  more.    Come  down  by  yourself." 

I  said,  "That  is  all  right."  After  all,  Hermann 
agreed  that  he  was  to  be  out  of  the  picture  so  far 
as  they  were  concerned.  We  had  a  contract  with 
them.  It  was  all  right  with  us,  and  so  forth.  I  was 
definitely  amenable  to  it.  I  went  down  to  the  office 
and  went  back  to  the  hotel. 
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Mr.  Hermann  was  waiting  downstairs. 

Q.  You  are  speaking  of  an  office.  What  office  are 
you  talking  about1? 

A.     The  Bercut  office  over  the  Grant  Market. 

Q.     He  had  driven  you  back  to  there,  had  he? 

A.     Yes,  from  the  Merchants. 

Q.  You  got  out  and  had  been  in  the  office  with 
him  in  the  Grant  Market  that  afternoon? 

A.     Yes,  that  is  right.  [138] 

Q.  That  day  did  he  drive  you  on  from  the  Grant 
Market  up  to  your  hotel,  or  did  you  go  by  yourself? 

A.  I  think  we  walked  up  by  ourselves  from 
there.  It  is  only  a  few  blocks  from  the  Grant 
Market. 

Q.  Did  you  go  down  the  next  morning  by  your- 
self as  he  had  asked  you? 

A.  No,  he  said  he  would  call  me  at  nine  o'clock 
the  following  morning — at  least  call  for  me  at  the 
hotel  at  nine  o'clock  the  following  morning  and  take 
me  down  to  Bercut 's,  where  we  were  going  together. 

Q.     Did  he  do  that? 

A.     No,  he  didn't. 

Q.     Did  you  hear  from  him? 

A.  Yes,  I  did.  I  got  a  telephone  call  at  the  hotel 
from  Mrs.  Bercut. 

Q.  Did  you  hear  from  Jean  Bercut  that  morn- 
ing? 

A.  Yes.  Mrs.  Bercut  got  on  the  phone  and  said, 
"Mr.  Elman f 
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I  said,  "Yes."  And  we  exchanged  pleasantries 
over  the  phone. 

She  said,  "Just  a  minute.  Jean  wants  to  talk  with 
you." 

I  said,  "Fine!" 

Jean  got  on  the  wire.  We  exchanged  pleasantries. 

He  said,  "Pierre  won't  be  back  until  twelve 
o'clock,  so  I  won't  be  down  to  pick  you  up  now." 

So  I  said  to  him,  "Well,  Mr.  Bercut,  do  you  mind 
if  I  pick  up" — I  said,  "Jean,  do  you  mind  if  I 
pick  up  my  contract  at  the  office  ? ' ' 

He  said,  "Well,  I  gave  the  contract  to  the  lawyer 
and  I  think  he  tore  it  up." 

And  I  said,  "What!    He  tore  up  the  contract?" 

He  said,  "Yes." 

I  said,  "I  see  no  further  reason  for  discussion." 

I  banged  the  telephone  down.  I  said,  "I  will 
see  my  [139]  lawyer,"  and  banged  the  telephone 
down,  and  that  ended  that  conversation  with  him. 

Q.  On  that  subject,  is  this  contract  with  the  at- 
tached papers,  the  supplemental  agreement  and  the 
assignment  marked  here  Plaintiff's  Exhibit  2,  the 
same  as  you  had  loaned  him  the  day  previous  on 
the  26th? 

A.     Yes,  that  is  my  contract — our  contract. 

The  Court:     Q.     Where  did  it  come  from? 

A.     From  New  York,  sir.    I  brought  it  with  me. 

Q.  You  said  that  Jean  Bercut  said  the  lawyer 
tore  it  up.  A.     That  is  right. 

Q.     Where  did  you  get  it? 


126  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Philip  Elman.) 

A.  He  said  he  thought  the  lawyer  tore  it  up. 
I  don't  know  where  this  thing  came  from.  It  was 
brought  in  the  court  on  the  trial. 

Mr.  Naus:  If  the  Court  please,  at  the  former 
trial — perhaps  I  can  refresh  his  memory — that  came 
from  the  possession  of  the  defense,  produced  by  us, 
and  at  the  time  of  the  production  it  was  substituted 
for  the  original  that  first  had  gone  into  evidence. 

The  Court:  Yes.  I  wanted  the  jury  to  under- 
stand. You  said  the  contract  was  torn  up.  That 
is  the  original  contract. 

The  Witness:  That  is  what  Mr.  Bercut  told  me 
over  the  phone,  your  Honor. 

Mr.  Bourquin:  Q.  Did  you  see  a  lawyer  then, 
Mr.  Elman?  A.     Yes,  I  did. 

Q.     On  that  day,  the  28th?  A.     Yes,  sir. 

Q.     Whom  did  you  see? 

A.     Mr.  Alfred  F.  Breslauer. 

Q.  Who  is  one  of  the  attorneys  of  record  in  this 
case?  A.     Yes,    sir. 

Q.  Did  you  through  Mr.  Breslauer  make  a  de- 
mand on  these  people?  [140]  A.     We  did,  sir. 

Q.     Did  you  get  any  response  from  them  at  all? 

A.     None  whatsoever. 

Q.  An  action  was  commenced  here  for  breach  of 
the  contract,  I  believe,  on  May — well,  the  record  will 
show  about  May  25. 

Mr.  Naus:  The  clerk,  if  the  Court  please,  may 
state  the  date  of  filing.  We  can  settle  that  now  if 
you  wish. 
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The  Court:  I  haven't  the  papers.  I  think  my 
secretary  has  the  papers. 

Mr.  Bourquin:  I  think  I  have  a  stamp-marked 
"File  Copy,"  Mr.  Naus. 

Mr.  Naus:  You  were  asking  about  the  date,  and 
I  was  willing  to  agree  with  you  forthwith  on  it.  I 
will  take  your  statement  on  it. 

Mr.  Bourquin:  May  19,  1943.  Will  your  Honor 
pardon  me  a  moment,  please? 

The  Court:     Very  well. 

Mr.  Bourquin:  Mr.  Naus,  I  wanted  to  produce 
the  demand. 

Mr.  Naus:  I  will  make  no  objection  for  the 
limited  purpose  of  proving  the  demand,  not  to 
prove  any  statement  in  it. 

Mr.  Bourquin:  For  the  purpose  of  making  the 
demand  and  for  the  purpose  of  the  date  that  the 
demand  was  made,  as  it  shows  here,  I  would  like  to 
offer  this  in  evidence. 

The  Court:     Admitted. 

Mr.  Naus:     It  makes  statements  of  fact. 

The  Court:  The  demand  has  been  offered  and 
the  date  of  the  demand. 

Mr.  Naus:  Yes,  but  not  the  truth  of  any  state- 
ment in  it. 

Mr.  Bourquin:  Simply  confining  myself  to  that, 
with  your  permission,  Mr.  Naus [141] 

Mr.  Naus:     Surely. 

Mr.  Bourquin:  I  will  state  that  this  demand  was 
one  addressed  to  Mr.  Jean  Bercut  on  the  date  of 


128  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Philip  Elman.) 

April  29  demanding  his  contract,  that  being  the 
date,  and  signed  by  Park,  Benziger  &  Co.,  Inc.  by 
Philip  Elman,  the  vice  president. 

Q.     Is  that  the  demand  that  Mr.  Breslauer  pre- 
pared for  you  on  that  date? 

A.     That  is  right. 

Mr.  Bourquin:     It  will  be  admitted,  Mr.  Naus, 
that  that  demand  was  received  that  day,  will  it? 

Mr.  Naus:     Oh,  yes. 

Mr.  Bourquin:     You  may  cross  examine. 

(The  document  was  marked  "Plaintiff's  Ex- 
hibit 9.") 

PLAINTIFF'S  EXHIBIT  9 
To  Mr.  Jean  Bercut 

The  undersigned,  Phillip  Elman  of  Park, 
Benziger  &  Co.,  Inc.,  hereby  demands  of  you 
the  return  of  that  certain  agreement  dated 
January  29,  1943  between  Pierre  Bercut  and 
Jean  Bercut,  doing  business  under  the  firm 
name  and  style  of  P.  &  J.  Cellars,  therein  re- 
ferred to  as  First  Party,  and  Serge  Hermann 
of  Chateau  Montelena  therein  referred  to  as 
Second  Party,  and  which  said  agreement  was 
assigned  to  Park,  Benziger  &  Co.,  Inc. 

Said  agreement  with  attached  letter  and  as- 
signment was  handed  to  you  at  your  request  on 
Monday,  April  26,  1943  at  Boom  802,  Chancellor 
Hotel,  San  Francisco,  California,  upon  your 
statement  that  you  wished  to  have  your  brother 
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read  the  same,  and  that  yon  would  return  the 
document  to  me  the  following  day,  to  wit,  Tues- 
day, April  27th.  I  have  made  several  oral  re- 
quests for  the  return  of  this  contract  during  the 
past  several  days  and  you  have  failed,  neglected 
and  refused  to  return  it  to  me. 

Will  you  please  return  this  contract  to  me  at 
the  Chancellor  Hotel,  433  Power  Street,  San 
Francisco,  California,  or  to  my  attorney,  Alfred 
F.  Breslauer,  Room  1333,  One  Eleven  Sutter 
Street,  San  Francisco,  California,  immediately 
upon  receipt  of  this  written  demand. 

Dated:  April  29th,  1943. 

PARK,  BENZIGER  &  CO.,  INC. 
By  PHILLIP  ELMAN 

Vice  President 


Cross  Examination 

Mr.  Nans :  Q.  How  soon  after  you  slammed  up 
the  telephone,  as  you  just  illustrated  to  us,  did  you 
go  to  see  Mr.  Breslauer  as  a  lawyer? 

A.     Within  a  few  hours,  sir. 

Q.     The  same  day?  A.     The  same  day. 

Q.     Did  you  get  the  demand  out  the  same  day? 

A.     I  think  so,  sir.    The  date  will  establish  that. 

Q.  The  date  will  only  establish  that  it  is  dated 
April  29;  I  am  asking  you  if  you  got  the  demand 
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out  the  same  day  that  you  slammed  up  the  telephone 

on  Mr.  Jean  Bercut. 

A.  Mr.  Breslauer  got  that  demand  out  for  me, 
sir.  I  went  to  him  immediately  after  that  telephone 
conversation,  within  an  hour  or  two,  after  I  could 
catch  my  breath,  and  I  asked  him  to  make  a  demand 
for  the  return  of  that  contract,  and  I  told  him  about 
what  had  happened  to  me,  how  we  had  been  de- 
frauded out  of  the  contract. 

Q.  I  was  only  asking  you  about  a  date,  Mr. 
Elman.  A.     All  right,  [142] 

Q.  As  I  understood  it,  you  went  to  Mr.  Breslauer 
on  the  same  day  that  you  slammed  up  the  telephone  ? 

A.     That  is  right,  sir. 

Q.  I  see  the  demand  is  dated  April  29,  so  I  am 
asking  if  that  is  the  date  you  went  to  Mr.  Breslauer. 

A.     No,  it  is  not. 

Q.     What  day  did  you  go? 

A.     It  was  the  28th,  sir,  the  day  after  the  27th. 

Q.     The  28th  <?  A.     Yes,  sir. 

Mr.  Bourquin:  I  might  say,  Mr.  Naus,  for  your 
information  on  that  subject.  I  intended  with  the 
Court's  permission  to  call  Mr.  Breslauer  on  that  one 
question. 

Mr.  Naus:  Q.  As  I  understood  you  to  tell  Mr. 
Bourquin  this  morning,  you  folks  back  in  New  York 
had  some  talk  with  Mr.  Hermann  about  California 
wine  before  he  left  New  York  to  come  to  San  Fran- 
cisco in  January,  1943,  is  that  correct? 

A.     That  is  right,  sir. 
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Q.  Can  yon  tell  us  about  what  date  he  left  New 
York?  He  stated  at  the  other  trial,  as  I  recall  it, 
it  was  about  January  5,  1943.  Would  that  be  about 
right  1  A.     No. 

Q.    What  date  did  he  leave  New  York? 

A.  Well,  I  am  sorry.  I  say  "No"  advisedly.  I 
was  thinking  at  the  moment  of  something  else. 

Q.     Did  you  say  "advisedly"  or  "inadvisedly'"? 

The  Witness:  May  that  question  be  read  again, 
please  ? 

(Question  read.) 

Mr.  Nans:  Q.  Was  that  about  the  date  he  left 
New  York,  Mr.  Elman,  about  January  5,  1943? 

A.     The  first  time,  sir? 

Q.  On  the  occasion  of  the  trip  that  brought  him 
here  and  ended  in  making  a  contract  January  29. 

A.     I  imagine  it  was  about  that  time. 

Q.  About  when  was  it  before  January  5  when  he 
left,  when  wTas  it  [143]  you  had  a  talk  with  him 
about  finding  some  wine  in  California? 

A.  We  were  discussing  the  wine  situation  and 
that  things  were  getting  very  scarce,  and  he  said, 
"Well,  I  think  with  all  my  connections  and  my 
knowledge  of  the  wine  business,  if  I  went  to  Cali- 
fornia I  might  be  able  to  contact  my  friends  out 
there  or  find  some  wines." 

I  said,  "Well,  that  seems  to  be  quite  a  good  idea." 

Mr.  Naus :  Mr.  Reporter,  will  you  read  the  ques- 
tion. 

(Question  read.) 
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Mr.  Nans:  Q.  Please  note,  Mr.  Elman,  I  only 
asked  you  when,  and  you  have  answered  everything 
else  but  that. 

A.  Prior  to  that  time.  I  can't  give  you  the  exact 
time. 

Q.     About  how  long  before  ? 

A.  It  must  have  been  within  a  week  or  two  be- 
fore, sir. 

The  Court:     Q.     A  couple  of  weeks'? 

A.     About  a  few  weeks  before  he  left. 

Mr.  Nans:     Q.     Who  all  had  the  talk  with  him? 

A.  Mr.  Benziger,  Mr.  Hermann  was  in  the  office, 
and  myself. 

Q.     You,  Mr.  Benziger  and  Mr.  Hermann? 

A.     That  is  right. 

Q.  You  have  told  us  what  he  said  about  a  pro- 
posed trip  out  here.  What,  if  anything  did  you  folks 
say? 

A.  We  said  we  were  very  much  interested  in 
buying  wines,  and  if  he  found  anything  that  had 
any  value  to  it,  we  would  be  very  much  interested 
in  it,  because  we  wanted  to  find  something  with  a 
good  agency  that  we  could  continue  on,  on  a  do- 
mestic wine  basis. 

Q.  Was  anything  said  at  that  conversation  about 
Hermann  coming  out  here  and  looking  for  wine,  and 
if  he  could  find  any,  to  bring  it  to  you  in  preference 
to  someone  else? 

A.  No,  he  said  if  he  found  anything  out  here 
would  we  be  [144]  interested.   We  said  yes. 
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Q.     When  did  you  next  hear  from  him? 

A.  We  heard  from  him  by  telegram  after  he  had 
been  out  here  for  some  time. 

Q.  This  telegTam  that  was  produced  this  morn- 
ing? A.     Yes,  sir. 

Q.  This  telegram  of  February  2.  That  is  ad- 
dressed to  you  care  of  Park,  Benziger  &  Company? 

A.     That  is  right. 

Q.  It  says,  "Suggest  you  phone  me  on  receipt  of 
this  wire."   Did  you  do  it? 

A.     No,  I  did  not, 

Q.     Did  you  write  to  him? 

A.     Yes,  I  believe  I  wrote  to  him. 

Q.     Shortly  after  receiving  the  telegram? 

A.    Yes. 

Mr.  Naus:  I  ask  the  production  of  the  copy  of 
the  letter  or  the  original  of  Hermann's.  Have  you 
got  that,  counsel? 

Mr.  Bourquin:  We  will  make  a  search,  counsel, 
and  see  if  we  have.  We  will  see  if  we  can  find  it. 
I  would  suggest  that  you  proceed. 

Mr.  Naus :  I  would  prefer  the  letter  at  this  time 
if  it  is  available,  so  I  can  proceed  with  the  examina- 
tion upon  it. 

Mr.  Bourquin:  I  have  to  give  these  things  to 
Mrs.  Herzig,  because  I  am  not  familiar  with  them. 

Mr.  Naus:  I  might  say,  if  the  Court  please,  I 
had  not  known  of  this  telegram  until  this  morning. 
It  was  not  mentioned  at  the  former  trial ;  otherwise 
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I  would  have  made  other  arrangements  about  it  and 

not  held  up  anything. 

The  Court:  I  understand.  I  remember  it  was 
not  mentioned  at  the  former  trial. 

Mr.  Bourquin:  Mrs.  Herzig,  I  might  say,  has 
not  got  a  letter.  She  gives  me  a  telegram.  Would 
that  tie  in,  Mr.  Naus — February  8? 

Mr.  Naus:  Q.  I  will  hand  you  what  I  take  for 
granted  on  this  exchange  is  your  first  response;  am 
I  correct  in  that  [145]  assumption? 

A.     Maybe,  sir. 

Q.  Is  it  your  best  recollection  or  not  that  that 
is  your  first  response? 

A.  It  is  my  best  recollection  it  may  be  the  first 
response. 

Mr.  Naus :     I  offer  it. 

The  Court:     It  may  be  admitted. 

(The  telegram  was  marked  " Defendants'  Ex- 
hibit A.") 

The  Court:     What  is  the  date  of  it? 

Mr.  Naus :     February  8,  1943. 

Q.  By  the  way,  Mr.  Elman,  I  notice  the  place 
it  is  sent  from  is  not  indicated.  Did  that  come  from 
New  York,  sent  from  New  York? 

A.     Yes,  sir. 

Mr.  Naus:  (reading):  From  New  York,  Febru- 
arv  8,  1943. 
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DEFENDANTS'  EXHIBIT  A 

"Mr.  Serge  Hermann 

Alexandria  Hotel 

Los  Angeles,  California 

Congratulations.  Deal  looks  excellent.  Am 
awaiting  samples.  Airmailing  letter  to  you  to- 
night. 

PHILIP  ELMAN, 

Park,  Benziger  &  Co.,  Inc." 


Q.  Pursuant  to  that  telegram  did  you  send  him 
an  air  mail  letter  that  same  night? 

A.  No,  I  think  it  was  within  a  matter  of  a  few 
clays,  I  believe. 

Q.     One  was  sent,  was  it? 

A.     I  think  so. 

Mr.  Naus:     I  ask  for  the  production  of  it. 

Mr.  Bourquin:  Mrs.  Herzig  says  she  has  not  a 
copy  of  the  letter,  Mr.  Naus. 

Mr.  Naus:     Q.     Where  is  the  letter,  Mr.  Elman? 

A.  I  don't  know,  sir.  It  must  be  back  in  our 
files  if  it  was  sent. 

Q.  If  it  was  sent.  Are  you  in  doubt  whether  you 
sent  a  letter?  [146] 

A.  We  had  a  telephone  conversation,  as  best  I 
can  recall  on  the  matter,  while  Mr.  Hermann  was 
here.  He  was  quite  enthusiastic  about  it.  He  might 
have  phoned.  As  a  matter  of  fact,  I  think  he  did 
phone  once  on  it. 
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Mr.  Naus:  I  ask  leave,  if  the  Court  please,  to 
file  the  original  of  a  notice  to  produce  served  by  us 
upon  counsel  for  the  plaintiff  with  admission  of 
service  by  Mr.  Breslauer  on  March  4,  1944,  just  to 
establish  that. 

(To  Mr.  Breslauer) :  Mr.  Breslauer,  that  was 
served  on  you,  and  the  call  No.  9  in  this  notice  to 
produce  reads:  "All  correspondence  between  the 
plaintiff  and  Serge  Hermann  with  relation  to  any 
transaction  with  the  defendants  Bercut  relating  to 
wine,"  and  so  on. 

Mr.  Bourquin:  Don't  you  think  you  had  better 
address  that  to  Mrs.  Herzig  or  me  so  we  can  answer 
it  orderly? 

Mr.  Naus :  I  will  address  it  to  all  of  you.  Gentle- 
men and  lady,  did  you  pursuant  to  this  notice  to 
produce  search  for  the  documents  called  for,  and 
are  you  prepared  to  say  whether  they  exist  or  not? 

Mrs.  Herzig:  Yes,  we  did  try  to  obtain  all  the 
documents  which  you  listed,  Mr.  Naus.  Unfortu- 
nately, the  parties  had  already  left  New  York  and 
they  brought  with  them  only  such  things  as  they 
thought  were  relevant. 

Mr.  Naus:     I  will  pass  that  for  the  moment. 

Q.  Mr.  Elman,  as  you  sit  there  have  you  or  not 
any  recollection  whether,  before  Mr.  Hermann's  re- 
turn to  New  York,  which  I  understood  you  this 
morning  to  say  landed  him  there  February  15,  did 
you  or  not  write  any  letter  to  him?  Have  you  any 
recollection?  A.     I  believe  I  did. 
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Q.  And  that  letter,  if  in  existence  anywhere  now, 
is  in  New  York  [147]  and  not  in  San  Francisco; 
is  that  correct? 

A.  It  probably  is.  I  brought  out  quite  a  bit  of 
things  that  were  in  the  files.  It  is  there  or  in  our 
attorneys'  files.  I  don't  recall  every  letter  that  was 
brought  out. 

Q.  They  tell  me  now  it  is  not  in  the  files  in  their 
possession.  You  say  you  turned  everything  over  to 
them,  so  we  can  assume  it  is  now  in  New  York? 

A.     We  may  assume  that. 

Q.     What  did  you  say  to  him  in  it? 

A.     I  beg  your  pardon? 

Q.     What  did  you  say  to  him  in  it? 

A.     I  don't  recall  what  the  letter  said. 

Q.  Could  you  recall  any  part  of  the  substance  of 
anything  you  said  to  Hermann  in  that  letter  we  are 
talking  about? 

A.  No,  sir,  not  without  first  seeing  it — if  there 
was  a  letter  that  I  wrote. 

Q.  If  there  was  one.  Did  you  receive  any  letter 
from  him  between  February  2  and  February  15  of 
1943  ?  A.     We  may  have ;  I  don 't  remember. 

Mr.  Naus:  I  ask  the  production  of  such  a  docu- 
ment. 

Mrs.  Herzig:  No,  I  do  not  find  the  letter  at  that 
time. 

Mr.  Naus :  Q.  Then  you  do  not  know  at  the  mo- 
ment whether  one  was  ever  received  from  him  or 
not?  A.     That  is  right. 
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Q.  In  this  telegram  from  him,  Plaintiff's  Ex- 
hibit No.  1,  he  says,  "Have  definitely  completed  the 
finest  bottle  deal  dreamed  of."  As  between  you 
gentlemen  in  the  wine  business,  what  does  a  "bottle 
deal"  mean? 

A.  Well,  it  was  clarified  to  us — I  mean,  after 
he  had  completed  the  deal — that  this  merchandise 
was  racked  and  stored  in  a  warehouse.  A  bottle 
deal  meant  it  was  bottled  and  not  in  bulk.  There 
is  a  differentiation  between  purchases  and  sales  in 
bulk  and  that  in  bottles.  That  is  evidently  what  is 
referred  to  in  here.  [148] 

Q.  It  went  on — on  February  you  received  this: 
"The  finest  bottle  deal  dreamed  of."  You  under- 
stood him  to  refer  to  wine  in  bottles  ?  A.     Yes. 

Q.  As  I  understand  it,  he  arrived  back  in  New 
York  about  February  15;  am  I  correct  in  that? 

A.     That  is  right,  sir. 

Q.     1943?  A.     Yes. 

Q.  And  called  at  your  office,  did  he,  and  went 
over  the  deal  with  you?        A.     He  did. 

Q.     Who  were  present? 

A.     Mr.  Benziger  and  myself. 

Q.     You,  Mr.  Benziger  and  Mr.  Hermann? 

A.     Yes,  sir. 

Q.     State  the  substance  of  what  was  said. 

A.  Well,  Mr.  Hermann  came  into  the  office  and 
showed  us  the  contracts  and  said,  "What  do  you 
think  of  the  deal?" 
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We  read  it  over  and  said,  "We  really  think  you 
have  something  there  that  nobody  else  in  this  coun- 
try has  been  able  to  get." 

Then  we  discussed  it.  We  said,  "Well,  we  will 
have  to  send  it  over  to  our  lawyers  and  see  how  it 
shapes  up  from  that  particular  aspect  of  it."  We 
were  satisfied  in  so  far  as  the  quality  of  the  mer- 
chandise was  concerned  by  what  the  contract  had 
in  it,  by  what  Mr.  Hermann  had  told  us,  by  virtue 
of  the  fact  that  these  wines  were  stored  and  racked 
and  they  had  27,000  cases  of  merchandise  in  the 
warehouse  already  prepared  and  labeled  and  ready 
to  be  shipped.  And  we  discussed  at  that  time  the 
advisability  of  taking  it.  We  wanted  it.  It  was  a 
good  contract.  We  said,  "If  everything  shapes  up 
all  right,  just  send  it  over  to  the  lawyers'  for  o.k. 
and  we  will  take  it." 

Q.  When  did  you  tell  him  definitely  you  would 
take  it? 

A.  After  we  saw  the  contract  we  said,  "What- 
ever comes  back  from  the  lawyers  is  all  right." 

[149] 

Q.  I  think  you  misunderstand  me.  I  don't  know 
when  it  came  back  from  the  lawyers.  I  wasn't 
there.  When  did  you  tell  him  definitely  you  would 
take  it?  A.     At  that  time. 

Mr.  Bourquin:  I  think  he  has  answered  the 
question,  your  Honor. 

The  Court:     Overruled. 
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Mr.  Naus:  Q.  I  do  not  think  you  quite  under- 
stand me.  You  told  him  on  February  15  you  were 
going  to  submit  the  matter  to  some  lawyers'? 

A.  I  told  him  we  would  take  it  if  the  lawyers 
found  it  all  right. 

Q.     When?   When?  A.     That  date. 

Q.  Did  you  get  word  from  the  lawyers  on  the 
same  day,  too? 

A.     It  was  within  a  day  or  so,  as  I  recall. 

Q.  What  I  am  trying  to  find  out,  Was  it  on 
February  15  or  not,  after  getting  word  from  the 
lawyers,  you  told  Hermann  you  would  take  the 
deal? 

A.  Yes,  it  could  have  been,  because  he  came  back 
a  little  sooner  than  that,  as  I  recall  it.  We  dis- 
cussed the  matter  of  the  contract  with  him  a  little 
before  that.  I  think  he  came  in  two  or  three  days 
before  the  15th,  and  it  was  definitely  decided  we 
wanted  it  on  the  15th,  and  we  all  agreed  we  would 
take  it.  We  were  all  in  the  office  there,  and  we 
said,  "O.K.,  Mr.  Hermann,  we  will  take  this  con- 
tract over." 

Q.  Was  anything  drawn  up  in  writing  at  that 
time?  A.     With  reference  to  what,  sir? 

Q.  With  reference  to  taking  over  the  contract 
from  Mr.  Hermann.  A.     No. 

Q.     Why  not? 

A.  It  was  an  oral  acceptance  to  him.  He  was 
perfectly  satisfied  with  it. 

Q.     Then  what  in  substance;  were  the  terms  on 
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which  you  told  Hermann  orally  that  you  would  take 

it  over?  [150] 

A.  We  discussed  the  matter  thoroughly  with  him 
and  we  agreed  to  take  over  the  contract  and  give 
him  fifty  per  cent  commission  of  the  net  profits  on 
the  sale  of  the  merchandise. 

Q.     What  did  he  agree  to  do? 

A.  Well,  he  agreed  to  sell  us  the  contract  for 
that. 

Q.  Was  anything  said  about  Hermann  giving  his 
time  to  selling  the  wine  after  you  got  it? 

A.  Yes,  he  asked  us  whether  we  would  like  to 
have  him  promote  and  sell  the  wines,  and  we  said, 
"Yes,  it  might  be  a  very  good  idea,"  since  he  knew, 
I  thought,  a  lot  more  about  the  actual  wines  than 
we  did  at  that  time.  I  hadn't  seen  them.  He  seemed 
to  know  the  people  quite  well,  thought  very  highly 
of  them,  and  he  asked  us  whether  we  would  like  to 
do  that,  discuss  that  point,  and  we  said,  "Yes,"  and 
we  decided  he  was  to  become  an  employee  of  Park, 
Benziger  &  Company  as  our  salesman  to  sponsor  the 
wine  and  sell  it  and  promote  it,  help  in  it  in  every 
way  he  could. 

Q.  You  said  he  was  to  become  your  employee. 
Was  he  to  become  a  full-time  employee  and  sell 
this  Bercut  wine? 

A.     A  salesman  for  us  to  sell  the  Bercut  wine. 

Q.  My  question  goes  further :  Was  he  a  full-time 
employee  or  salesman  for  you  selling  the  Bercut 
wine?  A.     Yes,  I  imagine  so. 
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Q.  Let  us  not  imagine.  You  were  present  when 
the  deal  was  made.  Tell  us  whether  that  was  the 
arrangement  or  not. 

A.     That  was  my  impression  of  it,  sir. 

Q.     I  beg  your  pardon? 

A.     That  was  my  impression  of  it. 

Q.     You  were  present?  A.     I  was. 

Q.     You  participated  in  the  talk,  didn't  you? 

A.     That  is  right. 

Q.     And  you  heard  everything  Hermann  said? 

A.     Yes.  [151] 

Q.     Everything  that  you  folks  demanded? 

A.     That  is  right. 

Q.  Was  the  arrangement  or  not  that  he  was  to 
give  his  full  time  to  selling  the  wine  after  you  got 
it  from  the  Bercuts? 

A.     Yes,  he  would  give  his  full  time  to  it. 

Mr.  Naus:  This  morning,  Mr.  Bourquin,  it  was 
understood  that  as  to  this  Plaintiff's  Exhibit  4  that 
went  in  this  morning,  Mrs.  Herzig  by  two  o'clock 
was  to  ascertain  whether  you  have  the  original. 
Have  you  it? 

Mr.  Bourquin:     No,  we  do  not  have  that, 

Mr.  Naus:  Q.  This  went  in  in  the  course  of 
your  testimony,  Mr.  Elman,  Plaintiff's  Exhibit  4 
(handing  document  to  witness). 

A.     That  is  right. 

Q.  That  seems  to  be  on  the  letterhead  and  dated 
February  25,  1943.  A.     That  is  right. 
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Q.  Is  that  a  writing  confirmatory  of  the  oral 
arrangement  of  February  15?  A.     Yes. 

Q.  Before  going  on  with  this,  after  you  com- 
pleted your  deal  orally  why  did  you  change  your 
mind  a  few  days  afterwards  and  put  it  in  writing? 

A.  It  was  a  natural  course  of  events  with  us. 
We  complete  deals  orally  and  later  on  they  are 
taken  out  and  written  up. 

Q.  In  other  words,  the  explanation  is,  as  I  un- 
derstand it,  that  is  according  to  the  natural  course 
of  events  in  the  New  York  office  of  Park,  Benziger 
&  Company;  have  I  got  it  right  now? 

A.    I  think  so. 

Q.  As  part  of  the  natural  course  of  events  there 
was  another  writing  on  the  same  day,  wasn't  there? 
That  is  the  top  paper  on  this  Plaintiff's  Exhibit  2 
in  the  nature  of  an  assignment  from  Chateau  Mon- 
telena  of  New  York  to  Park,  Benziger  &  Company; 
is  that  correct? 

A.  That  is  the  time  we  reduced  all  these  [152] 
things  to  writing.   That  is  right,  sir. 

Q.  Let  us  see  if  we  have  all  these  things.  Are 
the  two  writings  before  you,  that  is  to  say,  the  fifty 
per  cent  arrangement  with  Hermann  in  one  paper 
and  the  assignment  from  Chateau  Montelena  of 
New  York  to  Park  Benziger  &  Company  in  another 
paper — do  those  two  papers  comprise  the  whole? 

A.     The  whole  of  what,  sir? 

Q.  The  whole  of  your  arrangement  as  it  was 
reduced  to  writing?    There  may  be  three  or  four 
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more  papers,  so  far  as  I  know.   I  am  trying  to  find 

out.  A.     I  think  so. 

Q.  Those  two  papers  are  the  whole  arrangement, 
are  they?  A.     I  think  so. 

Q.  Do  the  two  of  them  together  depart  in  any 
way  from  the  oral  arrangement,  or  do  they  state  the 
substance  of  the  oral  arrangement  in  writing? 

A.     I  think  they  state  it. 

Q.     There  was  no   change? 

A.     I  don't  think  so. 

Q.  I  notice  in  the  assignment  it  says,  "As  per 
our  agreement  we  hereby  assign  to  you  the  agree- 
ment and  all  our  rights  thereunder."  Did  Park, 
Benziger  &  Company  ever  at  any  time  in  any 
writing  assume  or  agree  to  buy  the  wine  from  the 
Bercuts?  A.     What  is  that? 

Mr.  Bourquin:     What  is  that  question? 

(Question  read.) 

A.  I  think  so,  and  the  fact  that  we  had  told  Mr. 
Hermann  on  February  15  to  write  the  Bercuts  and 
tell  them  we  were  taking  the  contract. 

Mr.  Naus:  Q.  Returning  to  my  question  for  a 
moment,  I  am  trying  to  find  out  whether  or  not 
there  ever  was  in  writing 

A.     That  is  a  writing. 

Q.     I  am  not  finished,  (continuing)  whether 

there  ever  was  in  [153]  writing  as  between  you 
folks  on  the  hand  and  Hermann  or  Chateau  Mon- 
telena  of  New  York  on  the  other  a  written  assump- 
tion or  agreement  on  the  part  of  Park,  Benziger 
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to  perform  Hermann's  obligation  under  the  Bercnt 

contract,  that  is  to  say,  to  buy  the  wine. 

A.  Well,  Mr.  Hermann's  letter  told  Bercnt  that 
we  had  taken  over  the  contract.  Yon  mean  a  notice 
of  an  assignment? 

Q.  See  if  I  can  cover  it  this  way:  When  yon 
say  Mr.  Hermann's  letter,  is  or  is  not  the  letter 
that  yon  refer  to  the  one  that  has  been  marked  by 
the  clerk  here  this  morning  as  Plaintiff's  Exhibit 
3?  A.     That  is  it. 

Q.     That  is  the  one  signed  " Serge,"  isn't  it? 

A.     That  is  right,  sir. 

Q.  Has  there  ever  been  any  writing  on  which 
Park,  Benziger 's  signature  can  be  found  in  which 
Park,  Benziger  &  Company  ever  agreed  in  writing 
to  buy  anything  from  anybody? 

A.  I  don't  know  what  yon  would  think  of  it. 
Here  Serge  wrote  the  letter  on  Park,  Benziger 's 
stationery,  and  the  letter  contains  the  information 
stating  it  is  being  turned  over  and  that  he  turned 
it  over  to  us.  That  is  about  the  only  one  I  know 
of,  sir. 

Q.  If  we  all  read  this  letter  of  February  15  that 
we  have  in  our  hands  here,  Plaintiff's  Exhibit  3, 
we  will  then  have  the  full  extent  of  anything  that 
was  written  on  this  subject  by  Park,  Benziger 
agreeing  to  buy  wine,  will  we? 

A.  Also  a  few  other  letters  which  have  been 
written  after  that  elate  to  the  Bercuts,  and  I  guess 
you  will  have  it. 
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Q.  I  am  asking  only  about  writings  over  the 
signature  of  Park,  Benziger  &  Company  in  which 
they  promised  to  buy  wine  or  agreed  to  buy  wTine 
or  assert  the  obligation  of  Chateau  Montelena  of 
New  York  to  buy  wine.  I  am  trying  to  find  out  if 
there  is  any  [154]  writing  of  that  nature.  Can  you 
tell  me  if  there  is  or  not? 

A.  I  don't  know  in  that  respect.  There  has  been 
correspondence  back  and  forth  between  the  Bercuts 
and  ourselves  in  which  we  had  purchased  several 
thousand  cases  of  Chianti  wine  before  there  was 
ever  any  shipment  of  Bercut,  P.  &  J.  wines,  which 
we  bought  from  them. 

Q.  Those  Chianti  wines  simply  took  the  form  of 
a  written  order:  they  were  simply  orders  on  open 
account,  weren't  they,  without  previous  written  con- 
tract between  the  parties  ? 

A.  Well,  Mr.  Hermann  offered  them  to  us  when 
we  came  back  to  New  York.  He  said  the  Bercuts 
had  certain  wines  for  sale.  We  bought  them  and 
sent  out  the  orders  to  them. 

Q.  For  example,  like  was  annexed  to  this  letter 
of  February  15,  there  was  attached  to  it  one  paper 
called  Order  No.  1?  A.     That  is  right. 

Q.     Another  Order  No.   21 

A.     That  is  right. 

Q.  Hermann  simply  sent  along  with  his  letter 
to  the  Bercuts  two  orders  on  open  account,  or  two 
open  orders  from  Park,  Benziger  &  Company  to  the 
Bercuts  to  ship  some  Chianti ;  is  that  correct  ? 
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A.  That  is  right.  Those  are  orders  we  made  up 
buying  wine  which  he  offered  us. 

Q.  That  Chianti  had  nothing  to  do  with  the 
wine  in  the  contract  between  Chateau  Montelena  of 
New  York  and  the  Bercuts  ?  A.     That  is  right. 

Q.     It  was  outside  of  that/?  A.     Yes. 

Q.  When  Hermann  first  left  New  York  some- 
where in  the  early  part  of  January,  which  we  are 
assuming  was  around  January  5,  1943,  he  left  on 
his  own  account  and  at  his  own  expense,  didn't  he? 

A.     That  is  right,  sir. 

Q.     It  was  a  matter  of  his  own? 

A.     Yes,  sir.  [155] 

Q.  Park,  Benziger  did  not  promote  that  trip  or 
put  up  any  money,  did  they?  A.     No,  sir. 

Q.  That  was  solely  and  entirely  a  promotion  of 
Hermann's  own,  wasn't  it?  A.     Yes,  sir. 

Q.  Later  on,  shortly  preceding  your  trip  to  San 
Francisco,  which  landed  you  here  somewhere  around 
the  middle  of  April  1943 — shortly  preceding  that 
Hermann  had  come  out  here  again,  hadn't  he? 

A.     Yes,  sir. 

Q.  Was  that  second  trip  of  his  that  landed  him 
ahead  of  you  here  in  April  also  at  his  own  expense  ? 

A.     That  is  right. 

Q.     A  matter  of  his  own — correct  ?  A.     Yes. 

Q.  Incidentally,  in  that  fifty  per  cent  arrange- 
ment you  had  with  him,  first  orally  and  later  in 
writing,  Hermann  going  around  selling  was  to  be  at 
his  own  expense,  wasn't  it?  A.     That  is  right. 
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Q.  Any  and  every  expense,  of  whatever  nature, 
he  may  have  incurred  from  the  beginning,  January 
1943,  down  to  the  present  time  has  been  an  expense 
of  his  own  ?  A.     That  is  right. 

Q.  And  is  directed  solely  by  him  so  far  as  Park, 
Benziger  is  concerned  towards  Hermann's  attempt 
to  make  fifty  per  cent  of  the  wine  deal1? 

A.     I  don't  quite  understand  that  question. 

Mr.  Naus:     May  I  have  it  read? 

(Question  read.) 

Mr.  Bourquin:  I  object  to  that,  your  Honor,  as 
argumentative. 

The  Court:     Reframe  it. 

Mr.  Naus:  Q.  Mr.  Elman,  as  I  understand  it, 
whatever  personal  expense  Hermann  was  put  to 
running  around  over  railroads,  in  hotels,  under- 
taking this,  that  or  the  other  thing,  in  getting  a 
wine  contract  with  the  Bercuts  in  the  first  place, 
and  then  [156]  thereafter  going  around  and  finding 
customers  for  Park,  Benziger  &  Company  to  buy 
the  wine  from  Park,  Benziger  &  Company — every 
expense  of  every  nature  that  he  was  put  to  was  his 
own  expense? 

A.  That  is  very  confusing,  sir,  because  we  had 
an  arrangement  with  him  on  commission  where 
whatever  monies  he  spent  in  the  promotion,  towards 
the  promotion  of  the  Bercut  wines  was  spent  of  his 
own  account  and  not  ours.  He  was  to  get  fifty  per 
cent  of  our  net  profits   after  our   deductions   for 
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various  other — for  various  expense  of  the  business 

taken  off. 

Q.  After  your  deductions  on  everything  except- 
ing Hermann's  fifty  per  cent,  isn't  that  correct1? 

A.  No,  no.  Wait  a  minute.  That  is  rather  con- 
fusing. 

Q.     I  will  reframe  it. 

A.  We  gave  Mr.  Hermann  a  fifty  per  cent  net 
commission  on  the  sale  of  the  Bercut  wines.  That 
was  the  arrangement.  Now,  in  so  far  as  expenses 
are  concerned,  after  we  took  the  contract  and  he 
came  to  work  for  us  as  a  salesman  to  promote  the 
wines  in  that  deal,  then  the  monies  that  he  spent 
in  the  promotion  for  it  was  for  his  own  account. 

Q.     Yes.  A.     That  is  right,  after  that. 

Q.  Yes,  for  his  own  account.  Now,  you  gave 
Hermann  fifty  per  cent  of  an  amount  that  was  to 
be  arrived  at  how? 

A.  After  the  deduction  of  freight  and  the  costs 
involved  in  the  marketing  of  the  wine. 

Q.  Well,  let's  see.  You  take  the  price  paid  to 
the  Bercuts?  A.     That  is  right. 

Q.  You  take  your  transportation  charge  or 
landed  cost  in  New  York  %  A.     That  is  right. 

Q.  And  then  to  those  items  you  would  add  some 
others?  A.     That  is  right.   [157] 

Q.  And  having  got  through  with  that  you  would 
subtract  it  from  your  sales  proceeds'? 

A.     That  is  right. 


150  Pierre  Bercut  and  Jean  Ber cut 

(Testimony  of  Philip  Elman.) 

Q.  What  all  would  you  add  to  the  price  of  the 
Bercuts,  to  the  freight  or  landing  cost  in  New 
York,  before  you  found  out  what  sum  there  was,  if 
any,  for  Hermann's  fifty  per  cent  to  operate  on? 
That  is  what  I  am  trying  to  get  at. 

A.  Do  you  mean  the  items  of  cost  that  entered 
into  it? 

Q.  I  have  never  been  connected  with  Park,  Ben- 
ziger  &  Company.  I  am  only  trying  to  find  out 
from  you  who  participated  in  that  deal,  if  there 
ever  were  any  profits  to  be  divided  up,  how  you 
were  to  arrive  at  the  amount  that  you  were  finally 
to  divide  by  two  and  give  Hermann  half  of  it.  What- 
ever it  was,  you  would  have  to  tell  me  what  it  was. 
I   can't   answer  any  questions   for  you. 

A.  The  actual  expenses  involved  in  the  sale  of 
the  wine,  the  net  proceeds  were  to  be — fifty  per 
cent  of  which  was  to  be  given  to  Mr.  Hermann. 

Q.  What  were  those  actual  expenses  to  consist 
of? 

A.  Your  freight  from  Los  Angeles — from  San 
Francisco  to  New  York  is  a  deductible  item  off  the 
sales  price;  the  warehousing  in  New  York  and 
overhead  in  New  York  for  the  sale  of  that  wine, 
which  would  range  about  six  per  cent  of  the  retail 
business,  and  that  is  about  the  figures.  Then  we 
would  detract  the  cost  of  the  wine  from  that.  You 
would  have  the  difference,  the  net  profit. 

Q.  As  I  understood  some  of  your  answers,  you 
are  suggesting,  at  least,  that  Hermann  was  simply 
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an   employee   or  was  to  be   an   employee   or   com- 
mission salesman  for  Park,  Benziger  &  Company? 

A.     That  is  right,  in  the  sale  of  these  wines. 

Q.  Yes,  and  I  assume  if  that  were  so,  that  what- 
ever you  paid  Hermann,  whether  you  call  it  fifty 
per  cent  or  not,  would  simply  [158]  be  selling  ex- 
pense of  your  own — selling  expense  of  Park,  Ben- 
ziger &  Company,  wouldn't  it? 

Mr.  Bourquin:  Your  Honor,  I  object  to  this  as 
argumentative. 

The  Court:     It  seems  to  me  it  is  argumentative. 

Mr.  Naus:  I  will  withdraw  it,  then,  because  I 
do  not  wish  it  to  be. 

Q.  Now,  Mr.  Ehnan,  tell  me:  You  say  that  you 
finally  got  an  artist,  a  printer  and  what-not,  and 
prepared  some  labels?  A.     That  is  right. 

Q.  I  understand,  of  course,  under  the  contract 
you  folks  were  to  furnish  the  labels? 

A.    Yes,  sir. 

Q.  Didn't  you  have  any  label  that  you  had  used 
before  you  ever  heard  of  the  Bercuts? 

A.  Oh,  we  have  many  labels  that  we  have  used. 
We  have  been  in  the  business  since  repeal.  We  have 
used  many  thousands  of  labels.  We  have  sales  agen- 
cies for  brands  in  this  country  of  Scotch  whisky, 
French  cognac,  French  champagnes,  French  wines, 
Hungarian  brandy.    We  have  other  labels. 

Q.  Have  you  any  label  that  you  had  ever  used 
for  a  domestic  wine? 

A.     No.    We  created  that  label  for  our  domestic 
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wine  business — I  mean  specifically  for  the  Bercut 

lot. 

Q.  Prior  to  the  Bercut  deal  did  you  have  any 
domestic  wine  business? 

A.     Oh,  yes,  a  little  bit;  not  very  much. 

Q.  What  does  "a  little  bit,  not  very  much" 
mean1? 

A.  Some  bulk  sales  and  some  cased  goods  sales, 
but  they  were  in  small  quantities  and  they  weren't 
anything  based  on  a  real  wine  agency  such  as  we 
have  in  other  merchandise. 

Q.  Passing  the  bulk  sales  to  one  side,  what 
would  you  say  was  the  aggregate  volume  of  labeled 
or  bottled  California  wine  that  [159]  Park,  Ben- 
ziger  had  ever  handled  before  this  Bercut  deal? 

A.     Oh,  it  wouldn't  run  into  very  much,  sir. 

Q.  If  you  will  only  tell  me  how  much,  we  will 
pass  to  something  else. 

A.  Yes.  I  don't  know  exactly  how  much  it  would 
be,  because  those  figures  will  have  to  be  compiled 
by  our  accountants. 

Q.  What  would  be  your  estimate  of  the  limit 
of   it? 

A.     Around  15,000,  20,000,  maybe  25,000. 

Q.     What?  A.     Dollars. 

Q.     Dollars?  A.     Worth   of  wine. 

Q.  I  did  not  know  whether  you  meant  dollars, 
cases,  bottles,  or  what. 

A.  You  said  the  limit  of  the  amount  of  money 
spent  for  the  purchase. 
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Q.  What  would  you  say  was  the  aggregate  num- 
ber of  cases  of  wine  that  you  had  ever  handled, 
California  wine,  the  still  wine,  before  the  Bercut 
deal?  A.     Bottled,  do  you  mean? 

Q.     Yes. 

A.     Case  goods?   I  would  say  around  5,000  cases. 

Q.     That  had  been  over  what  period? 

A.  I  might  be  wrong  on  that,  sir.  I  recall  now 
we  did  have  some  merchandise  which  we  had  bought 
in  cased  goods  from  a  California  shipper  down 
south,  who  was  a  bottler.  It  might  have  run  into  a 
little  more — probably  eight  or  nine  thousand,  10,000. 

Q.  My  immediate  question  was  that  total  was 
spread  over  what  period  of  time? 

A.  Oh,  I  would  say  it  was  over  a  year — a  period 
of  about  a  year — yes,  1942,  I  think.  That  is  about 
the  time  we  started  to  buy  California  wine,  because 
our  French  stocks  had  been  depleted,  and  we  had 
our  customers  coming  in  constantly  asking  us  if 
we  could  purchase  wines  for  them,  you  see. 

Q.  Was  any  of  this  California  still  wine  that  you 
are  speaking  of  ever  put  out  before  the  Bercut 
deal  under  your  own  label?  A.     No.  [160] 

Mr.  Naus:  As  I  understand  it,  Mr.  Elman,  this 
wine  involved  in  that  Bercut  deal  that  Hermann 
dug  up  for  you  was  the  initiation  of  a  new  line  of 
business  in  your  company,  wasn't  it? 

A.     A  new  line? 

Q.  That  is  to  say,  having  to  do  with  California 
still  wines  under  your  own  label.  A.     Yes. 
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Q.     And  developing  a  market  for  them,  wasn't  it? 

A.  The  question  of  developing  a  market  for 
them,  the  market  had  already  existed.  We  had  cus- 
tomers coming  into  the  office  for  a  period  of  a  year 
asking  us  about  good  wines  that  were  becoming 
very  scarce,  and  knowing  that  anything  we  put  out 
were  of  good  quality  they  were  interested  in  having 
us  buy  wine  for  them. 

Q.  You  spoke  on  the  matter  of  Mr.  Hermann's 
license.  The  license  that  was  referred  to  in  the  evi- 
dence this  morning  is  called  a  salesman's  license,  a 
solicitor's   license?  A.     Yes. 

Q.  A  solicitor  can  operate  under  a  solicitor's 
license  only  when  he  is  connected  with  someone  who 
has  a  different  kind  of  license1? 

A.     That's  right. 

Q.  What  is  that  different  kind  of  license  called, 
Mr.  Elman?  A.     Wholesaler's. 

Q.     Wholesaler's? 

A.     Well,  it  can  be  either  wholesaler's 

Q.  Chateau  Montelena  of  New  York  had  a  whole- 
saler's license  for  a  while,  too,  didn't  it? 

A.     Yes. 

Q.  Prior  to  the  transfer  of  Hermann's  solicitor's 
license  to  you  his  solicitor's  license  had  been  under 
the  wholesaler's  license  held  by  Chateau  Montelena, 
of  New  York?  A.     Yes,  sir. 

Q.  That  wholesaler's  license  of  Chateau  Mon- 
telena of  New  York  expired  February  28,  1943, 
didn't  it?  A.     It  did. 
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Q.  Neither  Serge  Hermann  nor  Chateau  Mon- 
telena  of  New  York,  nor  Mrs.  Serge  Hermann,  who 
was  the  owner  of  Chateau  Montelena  of  New 
[161]  York,  have  ever  had  a  wholesaler's  license 
since  February  28,  1943,  have  they? 

A.     Yes;  they  renewed  it  this  year. 

Q.     Are  you  sure?   Have  you  seen  it? 

A.     I  think  so. 

Q.     Do  you  know? 

A.  Mr.  Hermann  told  me  that  he  had  renewed 
his  license. 

Q.     Wholesaler's  license?  A.     Yes. 

Q.     When  did  he  tell  you  that? 

A.     It  was  prior  to  coming  here,  I  guess. 

Q.  Well,  you  have  come  here  two  or  three  times. 
When  did  he  tell  you  that  ? 

A.     Prior  to  this  trip,  I  mean. 

Q.  Well,  about  what  date?  Maybe  we  can  get 
it  more  quickly  and  pass  to  something  else  if  I  ask 
you  what  date.  A.     Before  we  left. 

Q.     When  was  that? 

A.  After  the  time  we  left.  I  mean,  let  me  see 
now,  within  the  last  two  weeks. 

Q.  Where  did  he  tell  you  that  he  had  renewed 
his  wholesaler's  license? 

A.  As  I  recall  it,  he  told  me  he  w^as  renewing, 
or  making  application,  at  least,  the  Chateau  Mon- 
telena was  getting  their  license  back. 

Q.     Where  did  he  tell  you  that? 

A.     I  think  that  was  in  New  York,  sir. 
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Q.    Who  else  was  present? 

A.  I  don't  recall  at  the  time.  It  was  a  conversa- 
tion between  ourselves. 

Q.  Then  did  he  tell  you  that  he  had  renewed  it, 
or  that  he  was  going  to  renew  it? 

A.  He  told  me  Chateau  Montelena  was  renew- 
ing their  license,  was  renewing  their  license,  and  he 
expected  to  get  it. 

Q.  I  will  return  to  my  original  question:  Can 
you  tell  me  whether  at  any  time  since  February  28, 
1943,  Chateau  Montelena  of  New  York,  or  Mrs. 
Serge  Hermann,  or  Serge  Hermann,  have  had  any 
[162]  wholesale  license  in  the  State  of  New  York, 
one  that  was  actually  issued  and  in  existence? 

A.     I  think  so. 

Q.  You  think  so.  I  am  saying  do  you  know  that 
they  did?  A.     Yes,  I  know  they  did. 

Q.  But  you  base  your  knowledge  simply  on  what 
Hermann  has  told  you,  is  that  correct,  what  Serge 
Hermann  has  told  you? 

A.  Well,  as  a  matter  of  fact — yes,  on  what  he 
has  told  me,  that  he  has  a  license  and  he  is  oper- 
ating on  that.  I  think  he  showed  me  a  photostatic 
copy  of  that  license  here  in  San  Francisco. 

Q.     That  was  in  the  last  few  days?  A.     Yes. 

Q.  Whatever  you  have  testified  to  in  this  regard, 
you  are  relying  simply  on  what  Serge  Hermann 
told  you  or  showed  you?  A.     Yes. 

Q.     And  nothing  more  than  that?  A.     Yes. 

Q.     It  is  based  on  nothing  else,  is  it? 
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A.     Nothing  else. 

Q.  By  the  way,  up  to  April  27,  1943,  had  Park, 
Benziger  &  Company  ever  given  to  the  Bercuts  any 
shipping  instructions  for  any  of  the  wines  covered 
by  the  contract? 

A.  Yes.  We  requested  a  case  of  each  of  the 
different  types  of  wine  in  the  contract  to  be  sent 
to  us. 

Q.  Those  were  the  original  samples,  weren't 
they? 

A.  No,  they  weren't.  That  was  subsequent  to 
receiving  the  two  cases  of  samples  from  them. 

Q.  You  say,  then,  that  some  of  the  wine  under 
this  contract  has  been  delivered  to  you? 

A.     They  were  not  delivered. 

Q.  What  shipping  instructions  have  you  ever 
given  to  the  Bercuts  with  respect  to  any  of  the 
wines  covered  by  the  contract? 

A.  We  asked  them  to  ship  us  a  case  of  each  of 
these  types  of  wine  that  were  in  the  contract  that 
he  had  in  his  warehouse. 

Q.     That  is  about  half  a  dozen  cases? 

A.     Six  cases;  six  cases  to  be  used  as  samples. 

[163] 

Q.  Aside  from  those  six  cases  of  samples  has 
Park,  Benziger  &  Company  at  any  time  given  the 
Bercuts  any  shipping  instructions  on  any  of  the 
wines  covered  by  the  contract? 

A.  No,  except  when  I  came  out  here  I  was  in- 
structed by  the  company  to  make  arrangements  for 
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the  first  carload  of  merchandise  to  be  got  out  of 
San  Francisco  as  soon  as  possible,  and  that  the  car 
was  to  consist  of  as  many  cases  as  the  Bercuts  would 
permit  us  to  take  into  the  car.  The  ODT  regula- 
tions at  that  time  had  variations  in  available  rolling 
stock.  You  might  be  allowed  1500  cases  or  1800 
cases,  but  whatever  the  railroad  delivered  to  Ber- 
cuts they  had  to  bill 

Q.  You  see  the  difficulty,  your  Honor.  Mr. 
Elman,  you  have  been  relating  something  that  I  did 
not  inquire  about.  All  my  question  relates  to  is 
whether  Park,  Benziger  &  Company  ever  gave  to 
the  Bercuts  any  shipping  instructions,  aside  from 
these  samples.  A.     Through  me. 

Q.     Did  you  give  them  the  instructions  on  a  car? 

A.  Yes;  I  came  out  to  tell  them  that  we  would 
like  to  facilitate  the  shipment  of  the  merchandise 
and  we  wanted  to  get  it  as  quickly  as  possible. 

Q.  Tell  me  whom  you  told  them  to  ship  it  to, 
how  many  cars  of  each  type  and  where  to  ship  it? 

A.  Well,  I  told  them  that  we  wanted  to  get  the 
first  car  out  as  quickly  as  possible  to  New  York. 

Q.  I  am  pressing  to  find  out  what  you  ever  gave 
them  in  the  way  of  specific  instructions  to  ship  a 
carload  of  such  and  such  type,  or  so  many  cases,  or 
what-not,  to  John  Smith  at  Baltimore,  or  any  spe- 
cific shipping  instructions;  did  you  or  not? 

A.  I  didn't  give  them  anything  in  writing,  if 
that  is  what  you  mean.    It  was  done  orally. 

Q.     I  mean  orally  or  in  writing. 
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A.     Orally,  on  their  contract. 

Mr.  Bourquin :  I  think  if  Mr.  Naus  will  examine 
that  contract  [164]  he  will  see  his  people  agreed 
to 

The  Court :  This  is  cross  examination.  Objection 
overruled. 

Mr.  Naus:     May  I  now  have  an  answer? 

The  Witness:     To  which  question? 

Q.  Did  you  ever,  orally  or  in  writing,  or  in  any 
manner,  or  any  combination  of  manners,  ever  give 
to  the  Bercuts  any  specific  shipping  instructions 
for  the  shipment  of  this  wine  covered  by  this  con- 
tract to  anybody? 

A.  The  only  thing  that  I  had  done  was  to  tell 
the  Bercuts  that  we  were  very  anxious  to  get  the 
first  carload  of  merchandise  ready.  There  was  no 
merchandise  ready.  The  cases  were  not  labeled.  The 
cartons  were  not  made  yet,  so  how  could  I  tell  them 
where  to  ship  it,  other  than  that  we  were  very 
anxious  to  get  the  first  carload  ready  and  out  to 
New  York. 

Q.  I  am  afraid  we  are  going  to  get  into  an  argu- 
ment in  a  moment.  What  I  want  to  know  is,  did  you 
ever  tell  them  to  ship  to  John  Smith  100  cases  when 
the  label  was  ready?  The  answer  is  that  you  never 
gave  them  specific  instructions  to  ship  any  particu- 
lar wine  to  any  particular  person  at  any  particular 
address;  is  that  not  a  fact? 

A.     Well,  let's  not  get  into  an  argument. 

The  Court:     No,  no. 
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The  Witness:  Those  are  the  instructions  I  gave 
them. 

The  Court:  No.  Read  back  there  several  an- 
swers of  this  witness. 

(The  record  was  read  as  follows:  "The  only 
thing  that  I  had  done  was  to  tell  the  Bercuts  that 
we  were  very  anxious  to  get  the  first  carload  of 
merchandise  ready.  There  was  no  merchandise 
ready.   The  cases  were  not  labeled.") 

The  Court:     That  is  all  you  did,  isn't  it? 

The  Witness:     Yes. 

The  Court:     Let's  have  a  recess  for  five  minutes. 

[165] 

(Recess.) 

The  Court :     You  may  proceed. 

Mr.  Naus:  Q.  Mr.  Elman,  I  understood  you  to 
testify  earlier  today  that  in  the  course  of  some  one 
or  more  of  these  discussions  you  had  with  one  or 
the  other  of  the  Bercuts  something  was  said  about 
cleaning  and  polishing  the  bottles  and  putting  tissue 
paper  on  them.  A.     Yes. 

Q.  Did  I  understand  you  correctly  to  state  as 
to  the  matter  of  the  tissue  paper  and  the  like  that 
"We  left  that  open  more  or  less"?  What  do  you 
mean  by  that? 

A.  I  said,  "It  is  only  a  matter  of  a  few  pennies; 
if  you  don't  do  it  I  will,  so  what's  the  difference?" 
Then  we  left  it  open. 

Q.  You  mean  you  left  it  open  as  to  who  would 
pay  for  it? 
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A.     No.   I  said  I  would  pay  for  it  if  they  didn't. 

Q.  Did  you  leave  it  open  as  to  whether  it  was 
to  do  done? 

A.  Yes.  If  he  didn't  want  to  put  them  on,  it 
was  a  matter  of  a  few  pennies  a  case,  why  I  told 
him  I  would. 

Q.     A  matter  of  a  few  what,  per  case? 

A.     A  few  pennies. 

Q.  Well,  how  much  would  these  few  pennies 
amount  to,  do  you  know? 

A.  I  don't  know  off-hand,  but  I  would  think  it 
would  amount  to  around  3  or  4  cents  a  case  for  the 
paper,   12  bottles  in  a  case. 

Q.  Do  you  know  what  the  handling  and  washing 
would  amount  to  per  case,  for  washing  bottles  and 
wrapping  them  in  tissue  paper  and  buying  the 
paper?  A.     I  wouldn't  know,  sir. 

Q.  You  said  something  earlier  about  the  avail- 
ability or  nonavailability  of  wines  from  the  1st  of 
January,  1943  down  to  the  present  date.  Could  this 
ijline  of  Bercut  wines  be  duplicated  in  the  country? 

A.     Not  to  my  knowledge. 

Q.  The  fact  is  it  could  not  be;  isn't  that  the 
fact?  A.     Yes. 

The  Court:     What?  [166] 

The  Witness:  I  said  no,  it  could  not  be  dupli- 
cated. 

Mr.  Nans:  Q.  You  said  something  this  morn- 
ing about  the  big  liquor  and  winery  distributors, 
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like  Schenley  and  others  buying  up  bulk  wines  in 

California.  A.     Correct. 

Q.     That  began  back  sometime  in  1942  ? 

A.     In  1942. 

Q.  Prior  to  that  time  much  of  California  wines 
went  East  in  bulk  in  tank  cars  to  Eastern  bottlers 
didn't  they?  A.     Yes. 

Q.  After  the  distilleries  bought  up  the  stock  the 
Eastern  bottlers  went  out  of  business,  didn't  they, 
pretty  much? 

A.     Quite  a  number  of  them  did. 

Q.  As  a  matter  of  fact,  could  either  you  or  Mr. 
Hermann  or  Mrs.  Hermann,  or  Chateau  Montelena 
of  New  York  at  any  time  since  January  29,  1943, 
have  bought  an  equivalent  amount  of  California 
still  wines  in  the  market  anywhere,  regardless  of 
ageing  or  bottling  or  racking? 

A.     I  don't  think  we  could. 

Q.  You  say  you  don't  think  you  could.  You  are 
in  touch  with  the  market,  aren't  you? 

A.  Well,  we  are  never  in  touch  with  the  domestic 
market  to  that  point  of  where  we  could  place  a 
finger  on  a  broker  and  say  we  could  buy  a  particular 
wine  from  him,  because  we  have  never  been  in  the 
domestic  wine  business. 

Q.  As  a  matter  of  fact,  this  was  a  brand  new 
venture  of  yours,  wasn't  it,  the  Park,  Benziger  & 
Company  ? 

A.  Well,  not  a  brand  new  venture  entirely,  but 
it  was  a  new  phase  of  business,  yes,  that's  right. 


vs.  Park,  Benziger  &  Co.,  Inc.  J 63 

(Testimony  of  Philip  Elman.) 

We  had  never  purchased  and  sold  California  wines 

to  any  great  extent  before. 

Q.  You  are  brand  new  in  the  business  as  to 
wineries  and  wine  generally?  A.     That's  right. 

Q.  Well,  it  was  brand  new  to  the  company,  in 
fact,  this  California  still  wine  business? 

A.     Yes. 

Q.  As  to  handling  it  in  quantities  and  as  a  con- 
tinuous line?  [167]  A.     Yes. 

Q.  You  never  had  any  experience  with  that  be- 
fore, had  you?  A.     No. 

Q.  From  April  27,  1943  did  the  Park,  Benziger 
Company  ever  through  you  or  through  anybody 
make  any  attempt  or  effort  to  go  out  in  the  market 
and  bring  in  any  substitute  wines  ? 

A.     No ;  we  felt  it  was  impossible. 

Q.  Well,  you  did  not  do  it,  because  you  knew 
you  couldn't  get  it;  isn't  that  correct? 

A.     I  think  so. 

Q.    Would  you  speak  up,  please. 

A.     Yes.  I  am  sorry. 

Q.  You  couldn't  get  it  because  there  was  none 
in  the  market,  isn't  that  correct?  Would  you  speak 
up,  please.  A.     That's  right. 

Q.  By  the  way,  some  time  after  April  27,  1943 
did  you  personally  arrange  in  any  wa}^  with  a  Mr. 
Baer  or  a  Mr.  Rathjen,  or  both,  to  buy  one  or  more 
cases  of  this  very  Bercut  wine? 

A.     Yes,  with  Mr.  Rathjen. 

Q.    When  did  you  arrange  that? 
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A.  That  was  several  days  after  the  27th ;  around 
May  5,  I  think.  He  wrote  me  a  letter.  The  date  is 
on  the  letter,  incidentally,  and  he  wrote  to  the 
hotel. 

Q.  The  date  is  on  the  letter.  Have  you  that  let- 
ter here  from  Mr.  Baer  or  Mr.  Rathjen? 

A.     Mr.  Rath j  en. 

Q.    Will  you  produce  it,  please. 

Mr.  Bourquin :  Yes,  I  would  be  glad  to. 

Mr.  Naus:    This  is  the  first  I  ever  heard  of  it. 

Mr.  Bourquin:  Here  you  are  (handing  docu- 
ment to  counsel). 

Mr.  Naus:    Thank  you. 

Q.     Is  this  the  letter  you  referred  to  ? 

A.     That  is  right, 

Mr.  Naus:   I  ask  it  be  marked  for  identification. 

Mr.  Borquin :   Do  you  want  to  put  it  in  evidence  ? 

[168] 

Mr.  Naus:  I  asked  that  it  be  marked  for  identi- 
fication. 

(The  letter  was  marked  Defendants'  Exhibit 
B  for  Identification.) 

Mr.  Naus :  Q.  I  notice  that  is  dated  May  5,  1943. 
Were  you  in  Oakland  or  San  Francisco  on  that 
date? 

A.     I  was  in  San  Francisco  on  that 

Q.     Pardon  me? 

A.  I  don't  recall.  Was  it  over  a  week-end  or  was 
it  during  the  week,  sir? 
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Q.     May  5  was  a  Wednesday. 

A.     I  was  in  San  Francisco. 

Q.  You  were  still  registered  at  the  Chancellor 
Hotel  then,  weren  't  you  ?  A.     Yes. 

Q.  As  a  matter  of  fact,  throughout  the  entire 
time  you  were  here  from  the  time  of  your  arrival, 
April  16,  1943,  you  were  at  the  Chancellor  Hotel, 
weren't  you?  A.     Yes. 

Q.  When  you  checked  out  of  there  you  went 
back  to  New  York  ?  A.I  went  to  Los  Angeles. 

The  Court:    Did  you  say  the  Chancellor  Hotel? 

The  Witness:  Chancellor.  I  went  to  Los  An- 
geles from  San  Francisco. 

Mr.  Naus:  Q.  You  left  here  to  go  to  Los  An- 
geles. Did  you  meet  Mr.  Baer  while  you  were  here 
on  that  occasion  ? 

A.     Yes ;  I  saw  Mr.  Baer  several  times. 

Q.  Did  you  arrange  on  or  after  April  27  with 
Mr.  Baer  to  get  one  or  two  cases  of  the  Bercut  wines 
on  hand  either  through  Mr.  Rath j  en  or  through 
some  dealer? 

A.     Through  Mr.  Rath  j  en ;  that  is  right. 

Q.  This  letter  marked  Defendants'  B  for  Iden- 
tification, is  that  the  outgrowth  of  your  request  to 
Mr.  Baer  that  he  wTould  see  if  he  could  get  some 
dealer  to  get  a  case  of  wine,  a  case  or  two  of  the 
Bercut  wines  for  you  ? 

A.  No.  That  was  the  [169]  outgrowth  of  the  con- 
versation with  Mr.  Rath  j  en. 

Q.     Your  conversation  with  him?  A.     Yes. 
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Q.    What  date  did  you  have  that  conversation? 

A.  That  was  either  the  4th  or  5th  of  May,  be- 
fore this  letter  was  sent  over  to  me  at  the  hotel. 

Q.  Roughly,  that  was  a  week  after  April  27, 
1943,  wasn't  it?  A.     About  that,  yes. 

Q.  So  it  was  not  until  a  week  after  April  27, 
1943  that  you  put  Rath j  en  in  motion  to  see  if  he 
could  get  a  quotation  for  you  from  the  Bercuts;  is 
that  correct  ? 

A.  No.  He  had  offered  me  these  wines  when  I 
spoke  to  him,  telling  me  of  this  lot  of  wine  which 
was  Bercut  wine  that  had  been  offered  to  him  by 
Mannberger  about  two  or  three  weeks  before,  and 
he  said  it  was  5,000  cases  of  wine.  He  had  been 
down  to  see  the  wine;  he  described  the  identical 
wine  that  we  purchased  under  contract.  I  said, 
"  Harry,  put  it  down  in  writing  and  send  it  over 
to  the  room  in  the  hotel,  and  I  will  take  it  back  to 
New  York  with  me." 

Q.  Did  you  at  some  time  arrange  with  him  to 
get  a  case  or  two  of  it  as  samples  ? 

A.     Yes,  I  asked  him  to  get  me  samples. 

Q.  You  asked  him  to  get  you  samples  sometime 
around  May  5,  1943? 

A.  Yes.  After  that  time,  yes,  sometime  around 
that  time. 

Q.  You  told  him  what  the  wine  was,  didn't  you, 
without  getting  samples? 

A.  Well,  I  just  wanted  to  ascertain  whether  it 
was  the  same  lot  of  wine  that  was  sold  to  us  under 
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that  contract  or  not,  whether  we  purchased  other 

wine  from  Bercut. 

Q.  Take  a  look  at  the  letter  here.  You  can  see 
the  letter  itself  refers  to  Bercut  Brothers  wine, 
can't  you? 

A.  Owned  by  Bercut  Brothers.  They  owned 
other  wine  besides  the  wine  which  we  had  bought 
under  our  contract.  This  was  [170]  evidently  with 
the  Chianti 

Q.  Now,  you  are  arguing  brands,  Mr.  Elman. 
They  could  sell  you  Chianti  wine  without  owning  it 
at  the  time  at  all.  They  could  act  as  a  sort  of  mid- 
dleman. Have  you  ever  done  that  sort  of  thing 
yourself  ? 

Mr.  Bourquin:    May  I  have  the  question  read? 

(Question  read.) 

Mr.  Bourquin:  I  think  Mr.  Nans  is  doing  the 
arguing. 

Mr.  Naus:  I  was  arguing  back  at  the  argument 
of  the  witness.    I  will  put  this  question  to  you: 

Q.  As  you  sit  there  speaking  of  wine  owned  by 
Bercut  Brothers,  have  you  any  knowledge  of  your 
own  that  on  April  27,  1943  they  owned  any  wine 
whatever  except  that  mentioned  in  this  contract  and 
that  you  saw  down  at  the  warehouse  ?  A.     Yes. 

Q.  What  other  wine  is  it  that  you  know  they 
owned  on  April  27? 

A.  Vermouth  and  champagne  from  Fruit  Indus- 
tries and  Chianti  wine  which  we  purchased  from 
them. 
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Q.     Any  other? 

A.     There  was  some  brandy  mentioned,  T  think. 
Q.     That  is  all  you  know,  is  it?  A.    Yes. 

Mr.  Nans:  That  is  all  from  this  witness  at  this 
time. 

Redirect  Examination 
Mr.  Bourquin:     Q.     The  matter  about  which  you 
just  spoke,  I  would  like  to  have  that  letter — I  will 
offer  the  letter  in  evidence.   It  has  been  referred  to. 
The  Court:     Admitted. 

(The  letter  was  marked  "Plaintiff's  Exhibit 
10/') 

Mr.  Bourquin:  I  would  like  to  read  it.  It  is  on 
the  stationery  of  "  Harry  F.  Rath j en  Co.,  Import- 
ers, Wholesale  Wines  and  Liquors,  664  Mission 
Street,  San  Francisco."  It  is  addressed  to  "Mr. 
Phil  Elman,  Park  Benziger  &  Co.,  New  York, 
N.  Y."  [171] 

PLAINTIFF'S   EXHIBIT   10 

"May  5,  1943 
Dear  Phil: 

We  have  recently  been  offered  a  lot  of  Dry 
Wines  bottled  by  Fruit  Industries.  This  lot 
consists  of  about  5000  cases  of  12/5ths,  in  the 
following  varieties:  Burgundy,  Zinfandel, 
Claret,  Sauterne,  Riesling  and  Chablis. 

As  you  know  this  is  in  excess  of  what  we 
could    use    for    our   normal    business    require- 
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ments,  and  it  occurred  to  me  that  you  might 
be  interested. 

The  price  quoted  us  was  $6.50  per  case,  and 
if  you  are  interested  at  all,  we  would  be  satis- 
fied with  a  commission  of  50^  per  case  for 
handling. 

This  wine  was  quoted  us  by  a  salesman  for 
Fruit  Industries,  and  is  owned  by  Bercut  Bros., 
operators  of  large  markets  in  our  city,  and  was 
apparently  purchased  by  them  from  Fruit  In- 
dustries some  time  ago  on  speculation.  It  is 
not  labeled  or  cased,  except  for  the  required 
small  label  stating  type,  producer,  etc.,  so  it 
would  be  necessary  for  you  to  supply  a  label 
approved  by  the  FA  A. 

Since  this  merchandise  was  offered  to  us  by 
Mr.  Mamberger,  of  Fruit  Industries  over  two 
weeks  ago,  you  of  course  understand  that  I 
would  have  to  find  out  if  this  lot  is  still  avail- 
able to  me,  so  I  can  only  offer  it  subject  to  my 
having  it  confirmed. 

Please  let  me  hear  from  you  immediately 
on  this  matter. 

Kindest  regards, 

HAERY  F.  RATH  JEN." 


Q.     Mr.  Elman,  let  me  ask  you  this:  When  Mr. 
Hermann    came    out    [172]    to    San    Francisco    in 
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April,  you  testified  this  morning  he   came   a   few 

days  ahead  of  you?  A.     He  did. 

Q.  On  that  occasion.  Will  you  tell  us  whether 
or  not  Park,  Benziger  asked  Mr.  Hermann  to  make 
that  trip !  A.     Oh,  yes,  we  did. 

Q.     They  did?  A.     Yes. 

Mr.  Bourquin:  I  think  that  is  all  the  questions 
of  Mr.  Elman  at  this  time,  your  Honor. 

Mr.  Naus:     No  further  questions. 


SERGE  HERMANN, 

called  for  the  Plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court. 

A.     Serge  Hermann. 

Direct  Examination 

Mr.  Bourquin :  Q.  Mr.  Hermann,  you  have  been 
seated  in  the  courtroom  today,  have  you? 

A.     I  have. 

Q.  Are  you  the  Mr.  Serge  Hermann  spoken  of 
here  in  the  testimony  today?  A.     In  the  flesh. 

Q.     Your  business  is  what,  please? 

A.     I  am  a  general  wine  broker. 

Q.  General  wine  broker.  Your  place  of  business 
is  New  York? 

A.     Is  at  No.  48  West  48th  Street,  New  York. 

Q.  48  West  48th  Street,  New  York.  Were  you 
in  the  same  business  at  the  same  place  in  January 
of  1943? 
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A.  In  January  of  1943  I  was  the  holder  of  a  gen- 
eral wholesaler's  wine  license  in  New  York  in  addi- 
tion to  my  brokerage  business  all  over  the  country. 

Q.  Well,  I  think  Mr.  Nans  wants  to  ask  yon,  so 
I  will  ask  yon,  Are  yon  a  holder  of  a  wholesaler's 
license  at  this  time?  [173]  A.     I  am. 

Q.  Yon  are.  Mr.  Herman,  I  will  call  your  atten- 
tion to  the  contract  which  is  here  as  Plaintiff's  Ex- 
hibit 2.  You  know  what  I  am  talking  about,  do 
you?  A.     I  do. 

Q.  That  was  the  contract  that  you  and  Bercut 
Brothers  negotiated  with  one  another  in  January 
1943?  A.     That  is  correct, 

Q.  By  whom  was  the  contract  prepared  or 
written  ? 

A.  It  was  prepared  by  Mr.  Evans,  the  general 
manager  of  the  Merchants  Ice  &  Cold  Storage. 

Q.  The  supplemental  memorandum,  a  copy  which 
extends  the  term  of  delivery  on  this  contract,  by 
whom  was  that  prepared? 

A.     It  was  also  prepared  by  Mr.  Evans. 

Q.  Will  you  tell  us  whether  or  not  in  the  course 
of  your  negotiations  for  that  wine  with  the  Bercut 
Brothers  you  told  them  where  or  with  whom  you 
expected  to  market  the  wine? 

A.  On  the  day  of  the  signature,  or  the  signing  of 
the  contract,  I  explained  to  them  that  it  was  my 
intention  to  appoint  a  distributor  in  New  York  and 
have  them  take  over  the  sale  of  that  wine,  and  that 
I  had  particularly  in  mind  Park,  Benziger  &  Com- 
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pany,  subject  of  course  to  their  accepting  the  propo- 
sition after  I  had  explained  it  to  them. 

Q.     Who  did  you  tell  that  to? 

A.  To  Mr.  Evans  and  Mr.  Peter  Bercut  and  to 
Mr.  Jean  Bercut. 

Q.  That  was  on  the  date  of  the  signing  of  the 
contract,  Plaintiff's  Exhibit  No.  2? 

A.  Yes.  It  came  up  when  Mr.  Evans  asked  me 
what  name  he  was  to  make  out  the  contract. 

Q.  What  was  the  conversation  with  respect  to 
that? 

A.  The  conversation  was  as  follows:  "I  am  not 
altogether  sure  as  to  whether  Park,  Benziger  will 
take  over  the  contract  or  not,  because  it  is  subject 
to  their  finding  it  to  their  liking."  [174] 

Q.  Did  they  ask  you  in  what  name  to  make  out 
the  contract? 

A.  That  is  what  Mr.  Evans  asked  me,  "In  what 
name  do  you  want  it,  to  Park,  Benziger,  or  do  you 
want  it  to  Chateau  Montelena?"  And  I  answered, 
"You  might  just  as  well  make  it  Chateau  Mon- 
telena,  as  I  am  going  to  submit  it  to  Park,  Benziger 
&  Company,  but  send  the  samples  to  Park,  Benziger 
&  Company." 

Q.  Now,  Mr.  Hermann,  you  did  at  that  time 
arrange  for  the  shipping  of  samples  to  Park,  Ben- 
ziger; you  did  with  them?  A.     Yes. 

Q.  Subsequently  when  you  returned  to  New 
York  you  made  your  assignment  and  made  arrange- 
ments for  a  consideration  with  Park,  Benziger? 
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A.     That  is  right. 

Q.  When  you  came  out  to  San  Francisco  in 
April,  when  did  you  arrive? 

A.  I  arrived  here  several  days  prior  to  Mr. 
Elman.  I  would  place  that  sometime  around  April 
10,  I  believe,  April  9.  My  memory  may  he  some- 
what hazy.  It  was  about  a  week  or  ten  days  prior 
to  Mr.  Elman 's  arrival.  I  was  waiting  for  him,  be- 
cause my  hands  were  tied. 

Q.  In  the  course  of  your  arrival  a  week  before 
he  arrived,  did  you  contact  the  .Bercut  Brothers? 

A.  Of  course.  I  came  here  representing  the  Park, 
Benziger  Company.  I  immediately  got  in  touch 
with  Mr.  Jean  Bercut  or  Mr.  Peter  Bercut.  We  had 
conferences  which  were  all  predicated  upon  waiting 
for  Mr.  Elman 's  arrival.  I  showed  Mr.  Bercut  the 
label  that  we  had  finally  agreed  upon,  and  he  told 
me  that  he  liked  the  label  very  much,  and  I  wired 
to  New  York  telling  them  that  the  label  was  to  Mr. 
Bercut 's  liking,  and  kept  on  writing,  "Please  do 
come  here,  do  come  here,  because  I  can't  do  any- 
thing without  you." 

Q.  After  Mr.  Elman 's  arrival  were  you  present 
from  day  to  day  as  the  party  discussed  arrange- 
ments for  casing  and  packing  and  shipping  that 
wine? 

A.  I  was  present  at  every  conversation  [175] 
that  Mr.  Elman  had  with  the  Bercuts  with  the  ex- 
ception of  one. 

Q.     Which  one  was  that? 
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A.  The  one  that  took  place  on  April  27  when 
they  called  in  Mr.  Elman,  into  their  office,  and  I 
waited  outside. 

Mr.  Nans :     He  probably  means  the  26th. 

The  Witness:     The  26th. 

Mr.  Bourquin:  Q.  You  say  there  was  a  day 
there,  the  27th  or  the  26th,  when  Mr.  Elman  was 
called  in  and  you  were  asked  to  wait  outside? 

A.     That  is  correct. 

Q.  How  long  would  you  say  the  parties  were  in 
conversation  before  you  joined  them? 

A.  The  parties  must  have  been  in  conference  for 
about  a  half  hour. 

Q.     Were  you  after  that  invited  in? 

A.  After  that  Mr.  Jean  Bercut  came  out  of  the 
office  and  said,  "Will  you  step  in." 

Q.  When  you  went  in  there,  will  you  just  tell 
us  what  ensued? 

A.  When  I  came  in  I  found  Mr.  Peter  Bercut, 
Mr.  Jean  Bercut,  Mr.  Evans,  and  Mr.  Elman.  Mr. 
Elman  spoke  to  me  and  told  me,  he  said,  "Mr.  Peter 
Bercut  and  Mr.  Jean  Bercut  seem  to  have  some 
kind  of  complaint  with  regard  to  some  transaction 
that  you  have  had.  Are  you  willing  to  explain  it 
to  them?  I  asked  them  in  fairness  to  yourself  to 
give  you  a  chance  to  be  heard." 

I  asked  Mr.  Jean  Bercut,  "Well,  what  seems  to 
be  all  the  trouble?" 

He  started  to  reply,  and  spoke  about  the  Chateau 
Montelena,  the  California  firm  that  I  was  repre- 
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senting,  and  I  asked  him,  "Well,  if  you  want  to 
have  an  explanation,  I  will  be  glad  to  bring  Mr. 
Baer,  or  call  on  somebody  right  here  in  San  Fran- 
cisco who  can  substantiate  what  I  am  about  to  say." 

Mr.  Peter  Bercut  asked  me,  "If  it  would  inter- 
est you,  you  can  call  your  friends  anyway,  but  tell 
me  now:  Here  is  a  [176]  contract.  Where  does  it 
say  you  have  the  right  to  assign  that  contract?" 

To  which  I  replied,  "Show  me  where  it  says  in 
that  contract  that  I  have  not  got  the  right  to  assign 
it.  At  any  rate,  what  seems  to  be  all  the  trouble 
you  have  now?  You  are  doing  business  with  Park, 
Benziger  &  Company.  Everything  runs  smoothly, 
everything  seems  to  be  very,  very  nice.  What  are 
you  objecting  to?" 

He  answered,  "We  are  objecting  to  your  being 
in  the  deal." 

I  said,  "If  that  is  the  only  thing  that  bothers 
you,  we  can  certainly  arrange  matters  in  such  a 
manner  where  I  will  be  out  of  it.  At  any  rate,  you 
are  doing  business  constantly  with  Park,  Benziger 
&  Company." 

He  said  to  me,  "Well,  we  would  like  to  have  your 
personal  release." 

I  said,  "Personal  release?" 

"Your  release." 

"You  mean,"  I  said,  "personal  release?" 

He  said,  "Yes,  your  personal  release.  We  don't 
want  to  feel  that  in  three  months  or  four  months 
or  five  months  from  now  you  can  come  back  per- 
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sonally  and  ask  for  something  and  have  you  say 

that  we  have  to  negotiate  with  you." 

I  said,  " That's  all  right.  I  will  be  glad  to  give 
you  my  personal  release." 

It  was  so  arranged,  and  the  very  next  day  we 
were  to  meet  for  me  to  give  it  to  him. 

Q.  That  day  when  you  left  the  office  did  you 
leave  when  Elman  did? 

A.  Yes.  We  left  in  the  finest  of  terms.  Mr. 
Jean  Bercut  invited  us  to  supper  at  his  home.  Mr. 
Elman  said,  "Can  Serge  come,  too?"  He  said, 
"Sure."  We  went  to  Mr.  Jean  Bercut 's  home.  We 
had  supper  there.  Mr.  Elman  danced  a  little  [177] 
bit  with  Mrs.  Bercut.    That  ended  the  evening. 

Q.  Were  you  present  the  next  day  at  the  meet- 
ing of  the  parties'? 

A.  The  next  morning  I  came  right  down  to  the 
Merchants  Ice  &  Cold  Storage  with  Mr.  Elman,  and 
when  we  came  into  the  office  Mr.  Peter  Bercut  was 
there,  Mr.  Jean  Bercut,  Mr.  Evans,  Mr.  Elman  and 
myself,  of  course.  As  I  stepped  in,  at  the  edge  of 
the  table  there  were  some  papers  that  were  ready, 
and  we  sat  down,  and  Mr.  Jean  Bercut  said,  "You 
sign  them." 

I  said,  "Let  me  read  it," 

I  looked  at  it.  I  read  some  kind  of  a  document 
which  was  simply  a  release  between  the  Bercut 
people  and  Chateau  Montelena,  and  told  him,  "If 
it  is  a  personal  release,  it  means  that,  and  you  have 
absolutely  nothing  to  do  with  me." 
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Q.  This  document  I  have  in  my  hand  has  not 
been  introduced  in  this  trial  so  far.  I  will  show 
you  here  the  document  that  Mr.  Naus  and  I  just 
conferred  about,  and  ask  you  if  that  is  the  document 
that  you  were  presented  with  for  signature  that 
day.  A.     It  is. 

Q.     And  if  you  signed  it. 

A.     It  is.    There  were  five  of  them. 

Q.     Tliere  were  five? 

A.  Five  of  them,  five  pieces,  and  I  kept  on  sign- 
ing them,  and  prior  to  signing  them  I  asked  Mr. 
Elman  what  he  thought  of  that.  He  said,  "Well,  it 
is  a  matter  absolutely  personal  between  you  and 
Chateau  Montelena.  We  have  no  dealings.  It  makes 
no  difference  to  me  what  you  do,  if  you  sign  or  do 
not  sign." 

I  answered,  "For  harmony's  sake  I  will  sign  it. 
It  makes  no  difference.  All  I  am  interested  in  is  to 
see  your  dealings  between  Park,  Benziger  and  your- 
selves run  smoothly." 

Q.     Did  you  sign? 

A.     I  signed  the  five  of  them. 

Mr.  Bourquin:     We  will  offer  that  in  evidence. 

[178] 
(The  document  was  marked  "Plaintiff's  Ex- 
hibit 11.") 

Mr.  Bourquin:  I  would  like  to  call  attention  to 
the  terms  of  the  instrument,  if  I  may,  please.  It 
is  entitled 
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PLAINTIFF'S  EXHIBIT  11 

"AGREEMENT" 

"This  Agreement  entered  into  this  26th  day 
of  April,  1943  by  and  between  Pierre  Bercut 
and  Jean  Bercut  doing  business  under  the  firm 
name  and  style  of  P  &  J  Cellars  in  the  City 
and  Comity  of  San  Francisco,  State  of  Cali- 
fornia hereinafter  referred  to  as  party  of  the 
first  part  and  Serge  Hermann  represented  to 
be  the  duly  authorized  special  representative  of 
the  Chateau  Montelena  of  New  York  competent 
to  act  in  its  behalf  party  of  the  second  part. 

Witnesseth : 

Whereas  the  parties  herein  referred  to  did 
on  the  29th  day  of  January  1943  execute  a  cer- 
tain agreement  containing  certain  terms  and 
conditions  and  Whereas  it  is  considered  by 
mutual  consent  that  it  will  be  to  the  best  inter- 
ests of  both  parties  that  the  said  agreement 
be  cancelled  in  its  entirety. 

Now  Therefore  for  and  in  consideration  of 
the  sum  of  One  Dollar  ($1.00)  each  to  the 
other  in  hand  paid  receipt  of  which  is  hereby 
acknowledged  it  is  mutually  agreed  that  all 
of  the  provisions,  covenants,  terms  and  condi- 
tions that  were  specified,  embodied  or  stipulated 
in  said  agreement  are  hereby  declared  null  and 
void  and  without  any  force  or  effect,  in  the 
same  manner  and  to  all  intent  and  purposes 
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the  same  as  if  said  agreement  had  never  been 
entered  into  or  had  ever  been  written,  and  each 
of  said  parties  shall  be  deemed  to  be  free  and 
clear  of  any  and  all  claims,  demands  or  obliga- 
tions asserted  by  the  one  [179]  party  against 
the  other  from  the  beginning  of  the  world  to 
the  date  hereof. 

In  Witness  Whereof  said  parties  have  here- 
unto set  their  hands  this  27th  day  of  April  1943. 

P  &  J  CELLARS" 


Q.  Mr.  Hermann,  following  the  signing  of  that 
agreement,  then  did  the  parties,  Mr.  Elman  and 
Mr.  Bercnt,  or  either  of  the  Bercnts,  hold  any  fur- 
ther conversations  with  respect  to  the  wine  at  the 
time  while  you  were  present? 

A.  Immediately  thereafter,  immediately  after 
my  signing  this  piece  of  paper  and  me  saying  I 
would  be  glad  to  see  that  the  atmosphere  was  clear, 
Mr.  Peter  Bercut  excused  himself  and  stated  he 
was  to  leave  for  Sacramento,  or  some  place,  and 
he  was  followed  by  Mr.  Jean  Bercut.  They  were 
in  the  outer  office  for  about  fifteen  minutes,  and  we 
were  left  in  the  office,  Mr.  Evans,  Mr.  Elman  and 
myself.  A  short  time  thereafter,  about  fifteen 
minutes  thereafter,  Mr.  Jean  Bercut  came  in  and 
sat  down  in  front  of  Mr.  Elman  and  told  Mr. 
Elman,  "Now,  Mr.  Elman,  no  more  contract.    We 
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are  going  to  do  business  along  different  lines.    We 
are  going  to  give  you  three  cars  of  wine   at  the 
contract  price,  cash." 

Mr.  Elman  got  very,  very  much  excited  and  said, 
"What  do  you  mean,  three  cars?  What  do  you 
mean,  three  cars  of  wine  at  the  contract  price?  We 
have  60,000  cases  at  the  contract  price." 

To  which  Mr.  Jean  Bercut  answered  him,  "Why, 
in  a  few  months  from  now,  you  can't  tell,  the  wine 
may  be  worth  eight  or  nine  or  ten  dollars." 

He  said,  "I  am  not  interested  in  the  wine  being 
worth  eight  or  nine  or  ten  dollars.  We  have  a  con- 
tract and  expect  you  [180]  to  live  up  to  it.  Mr. 
Benziger  sent  me  here  to  see  that  that  contract  was 
carried  out." 

Mr.  Jean  Bercut  kept  on  saying,  "You  will  get 
three  cars,"  and  they  were  both  very  much  excited, 
and  then  Mr.  Elman  got  up  and  was  just  about  to 
step  out  and  motioned  to  me  to  go  with  him. 

As  we  were  stepping  out,  Mr.  Jean  Bercut  ran  to 
him  and  said,  "Why,  Mr.  Elman,  don't  get  excited. 
There  is  nothing  to  get  excited  about.  Peter  is  away 
now.  We  can  straighten  matters  out.  Everything 
will  be  all  right.  We  don 't  want  to  have  any  trouble. 
Don't  make  any  trouble.  Everything  will  be  all 
right.  Let's  go  now  to  the  market  and  look  at  some 
Chianti  wine  that  we  still  have  to  ship  for  you. 
We  are  going  to  get  the  bottles  that  we  need,  and 
everything  will  be  o.k." 

Mr.  Elman  cooled  down  a  little  bit,  and  Mr.  Jean 
Bercut   stepped  out   and  took  us   in  the   car  and 
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brought  me  to  the  market,  where  he  had  a  conver- 
sation with  Mr.  Elman  with  regard  to  making  up  an 
additional  car  of  Chianti  wine. 

Q.  Did  you  see  the  Bercuts  in  connection  with 
this  wine?  A.     Yes. 

Q.  Or  did  you  see  Mr.  Elman  or  Mr.  Bercut  to- 
gether on  the  transaction  after  that? 

A.     After  that, 

Q.     Did  you  see  them  together  on  the  transaction  ? 

A.     After  this  evening,  Mr.  Bourquin? 

Q.     Yes.  A.     No. 

Mr.  Bourquin:     You  may  cross  examine. 

Cross  Examination 

Mr.  Naus :  Q.  Mr.  Hermann,  you  spoke  of  hav- 
ing a  wholesaler's  license  at  the  present  time. 

A.     I  did. 

Q.     Where?    In  New  York? 

A.     In  New  York.  [181] 

Q.     When  was  it  issued?  A.     This  year. 

Q.     When? 

A.  Licenses  expire  in  New  York  on  February  28, 
and  are  issued  on  March  1,  and  it  was  issued  on 
March  1  for  the  year  1944. 

Q.     March  1  of  1944?  A.     Correct. 

Q.  On  January  29,  1943  did  you  have  a  whole- 
saler's license? 

A.     In  your  own  name? 

A.     In  the  name  of  Chateau  Montelena. 

Q.  Well,  you  say  you  had  it  as  Chateau  Mon- 
telena. 
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A.  Chateau  Montelena  is  Mrs.  Louise  Hermann, 
and  I  had  a  solicitor's  permit  which  was  my  own 
to  act  on  behalf  of  Chateau  Montelena,  so  that  on 
January  29  I  had  two  licenses,  one  of  which  was  the 
wholesaler's  license  for  Chateau  Montelena  under 
Louise  Hermann  doing  business  as  Chateau  Mon- 
telena, and  one  as  Serge  Hermann,  general  manager 
of  Chateau  Montelena  of  New  York. 

Q.     Mrs.  Louise  Hermann  is  your  wife,  isn't  she? 

A.     Yes. 

Q.  This  name  Chateau  Montelena  of  New  York 
is  simply  a  business  name  that  you  selected  for  your 
wife  as  an  individual  to  use  in  the  wine  business, 
isn't  it? 

A.  Yes.  It  is  a  trade  name  like  P.  &  J.  Cellars. 
It  is  no  different  from  P.  &  J.  Cellars.  P.  &  J. 
Cellars  is  a  trade  name,  and  Chateau  Montelena  is 
a  trade  name. 

Q.  Well,  the  Bercuts  didn't  put  it  in  their 
wives'  names.  It  is  that  different,  Well,  in  any 
event,  the  only  wholesaler's  license  in  existence  on 
January  29,  1943,  so  far  as  Serge  Hermann  is  con- 
cerned, was  the  wholesaler's  license  in  the  name  of 
Chateau  Montelena  of  New  York,  which  was  a  busi- 
ness name  of  Serge  Hermann's  wife.  Have  I  got 
that  correct? 

A.  No,  that  is  not  correct.  It  was  a  whole- 
saler's license  under  the  name  of  that  firm,  Chateau 
Montelena  of  New  York,  and  there  was  a  solicitor's 
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permit  in  the  name  of  Serge  Hermann  representing 

[182]  Chateau  Montelena  of  New  York. 

Q.  Yon  say  a  firm.  A  firm  indicates  two  or  more 
persons.  A.     Then  it  is  just  a  concern. 

Q.  When  you  speak  of  a  firm,  you  speak  of  Cha- 
teau Montelena,  do  you  mean  anybody  other  than 
Mrs.  Louise  Hermann? 

A.  When  I  speak,  that  is  just  a  name;  I  am 
speaking  about  the  owner  of  Chateau  Montelena. 

Q.     That  was  solely  Mrs.  Louise  Hermann'? 

A.     Yes. 

Q.  Now,  as  a  matter  of  fact,  she  personally  has 
never  done  any  wine  buying,  has  she? 

A.  No.  She  has  a  husband  to  do  it  for  her.  I 
was  it. 

Q.  The  answer  is,  "No,"  she  personally  has 
never  done  any  wine  dealing;  is  that  correct? 

A.     Yes. 

Q.  In  the  doing  of  the  business  for  Chateau 
Montelena,  you,  Serge  Hermann,  did  the  handling 
of  the  whole  thing?  A.     Yes. 

Q.  She  left  it  to  you  to  handle  as  you  pleased 
and  do  anything  you  pleased  with  it,  didn't  she? 

A.     Yes. 

Q.  Did  your  wife  allow  her  wholesaler's  license 
to  lapse  on  the  expiration  of  it  on  February  28, 
1943? 

A.  She  did,  but  she  retained  a  basic  permit,  a 
Federal   permit,   which   never   expired.      In   other 
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words,  from  an  interstate  viewpoint  a  basic  permit 

exists,  and  then  existed  in  1943  and  exists  today, 

1944. 

Q.  If  you  will  confine  yourself  to  answering  the 
question  asked  you  we  will  get  along. 

A.     I  beg  your  pardon. 

Q.  I  am  not  asking  you  about  basic  permits.  I 
am  asking  you  about  wholesaler's  licenses. 

A.     Would  you  mind  repeating  the  question? 

Q.  Did  or  did  not  your  wife  let  her  wholesaler's 
license  in  New  York  lapse  by  expiration  of  time  on 
February  28,  1943?  A.     On  March  1,  yes. 

[183] 

Q.  Did  she  ever  thereafter  take  out  any  other  or 
subsequent  wholesaler's  license1? 

A.  No,  not  in  1943.  Yes,  she  did.  If  you  want 
me  to  answer  it  that  way,  I  will  answer,  yes,  she  did. 

Q.     When?  A.     In  1944. 

Q.     March  1,  1944?  A.     Yes. 

Q.  All  right.  Then  from  March  1,  1943  until 
March  1,  1944,  one  entire  year,  she  was  entirely 
without  a  wholesaler's  license? 

A.     That  is  correct. 

Q.  During  that  same  year  you  personally  were 
also  entirely  without  a  wholesaler's  license;  is  that 
correct  ? 

A.  No,  that  is  not  correct.  I  never  had  a  whole- 
saler's license.  I  explained  to  you  that  I  was  a  rep- 
resentative of  a  wholesale  firm,  and  as  such  would 
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have  a  solicitor's  license  myself.    In  other  words, 

you  can't  be  holding  both. 

Q.  But  you  used  the  expression  " wholesale 
firm."  You  mean  nothing  more  except  your  wife 
doing  business  under  a  fictitious  name  ? 

A.  There  is  nothing  fictitious  now,  Mr.  Naus. 
When  I  speak  about  the  wholesaler's  license,  I 
speak  about  a  license  that  is  given  by  the  State 
Liquor  Authority. 

Q.  I  think  you  took  umbrage  unnecessarily.  I 
am  speaking,  referring  simply  "to  the  language  of 
the  law.  When  a  person  does  business  under  a 
name  not  his  own,  it  is  a  fictitious  name. 

A.     I  apologize. 

Q.  There  is  no  need.  I  thought  you  just  mis- 
understood. Well,  all  I  am  trying  to  find  out  is 
whether  when  you  use  the  expression  "wholesale 
firm"  in  your  answer,  whether  you  mean  anything 
under  the  sun  except  your  wife  doing  business  un- 
der a  fictitious  name. 

A.  Definitely.  I  mean  the  wholesale  license  given 
to  Chateau  Montelena  and  Louise  Hermann  doing 
business  under  that  [184]  name. 

Q.  She  is  doing  business  under  "  Chateau  Monte- 
lena"; that  is  all  you  mean1? 

A.     That  is  all  I  mean. 

Q.  You  came  out  here  originally  in  January  of 
1943,  didn't  you? 

A.     Yes,  the  early  part  of  1943. 
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Q.     Leaving  New  York  about  January  5  ? 

A.     Yes,  in  the  early  part. 

Q.  You  came  out  here  on  your  own  time  and  at 
your  own  expense,  didn't  you? 

A.     At  my  own  expense,  on  my  own  time. 

Q.     The  answer  is  "Yes,"  then? 

A.     That's  right. 

Q.     It  was  your  own  idea,  wasn't  it? 

A.     It  was  my  own  idea. 

Q.  You  came  out  here  to  see  if  you  could  pro- 
mote or  develop  a  lot  of  California  wine,  was  that 
correct?  A.     Not  altogether. 

Q.     AYhat  did  you  come  out  for? 

A.  I  had  a  line,  a  line  of  Chateau  Montelena  of 
California.  I  came  here  to  straighten  out  my  affairs 
with  the  Chateau  Montelena  of  California.  They 
had  shipped  me  some  merchandise  which  had  not 
proved  to  be  the  right  merchandise,  and  I  came  here 
to  find  out  what  I  could  do  with  the  Chateau  Monte- 
lena wine  right  here,  and  if  that  firm  could  not  keep 
on  supplying  wine  whether  I  could  secure  a  new  line. 

Q.  That  Chateau  Montelena  of  California,  that 
is  the  business  that  this  Mr.  Feldheym  is  connected 
with?  A.     Was  connected. 

Q.  The  same  Mr.  Feldheym  that  was  mentioned 
in  these  conversations  of  April  26  and  27? 

A.     The  same  Mr.  Feldheym. 

Q.  Well,  you  came  out  here  primarily  to  settle 
a  controversy  with  Feldheym?  A.     Correct. 

Q.     Did  you  settle  it? 


vs.  Park,  Benziger  &  Co.,  Inc.  187 

(Testimony  of  Serge  Hermann.) 

A.     They  were  in  no  position  to  settle  it. 

Q.     The  answer  is  that  you  did  not  settle  it? 

A.     The  answer  is  [185]  I  did  not  settle  it. 

Q.  Did  you  come  out  here  solely  to  settle  that 
controversy,  or  did  you  come  out  for  another  pur- 
pose t 

A.  I  came  for  the  purpose  of  finding  wine.  I 
used  to  come  to  California  several  times  a  year.  I 
have  done  that  for  the  last  several  years.  It  was 
not  my  first  trip  to  California. 

Q.  Well,  it  is  the  first  trip  to-  Calif ornia  in  which 
you  ever  attempted  to  buy  wine  for  your  own  ac- 
count, isn't  it? 

A.  Absolutely  not,  because  I  closed  a  contract 
with  Chateau  Montelena  the  year  prior. 

Q.  I  asked  you  if  that  transaction  between  your 
wife  under  the  name  of  Chateau  Montelena  of  New 
York,  that  transaction,  the  one  with  Feldheym,  was 
the  first  transaction  in  which  you  or  she  had  ever 
sought  to  buy  wine  on  your  own  account. 

A.  That  is  correct.  We  used  a  wholesaler's  li- 
cense there,  because  we  had  that  line. 

Q.  Up  to  that  time  you  had  been  simply  a  mid- 
dleman or  broker?  A.     Correct. 

Q.  That  Feldheym  transaction  with  the  Chateau 
Montelena  of  New  York,  that  never  involved  more 
than  a  case  or  two  at  the  most,  did  it  ? 

A.  It  only  involved  one  carload,  because  they 
could  not  carry  it. 
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Q.  Up  until  the  time  of  this  Bercut  transaction 
neither  you  nor  Mrs.  Hermann,  or  both,  had  ever 
bought  more  than  one  carload  of  California  wine  on 
your  own  account,  had  you? 

A.     That  is  correct. 

Q.  You  say  you  were  looking  for  some  California 
wines  that  you  could  buy  while  you  were  here  in 
January  1943.  How  long  did  you  look  for  some  wine 
that  could  be  bought?  How  long  did  it  take  you  to 
find  it? 

A.  I  was  extremely  fortunate.  I  [186]  happened 
to  know  practically  every  jobber  and  every  winery 
in  the  country,  and  when  I  came  over  to  San  Fran- 
cisco I  found  that  the  Palace  Hotel  was  filled  with 
every  person  interested  in  the  wine  industry.  I 
came  up  to  see  my  friend  Mr.  Baer  with  the  idea 
he  might  let  me  know  where  I  could  get  some  wine, 
and  just  by  sheer  accident  Mr.  Baer  happened  to 
know  the  Bercuts  and  happened  to  know  that  the 
Bercuts  had  put  some  wine  away  a  couple  of  years 
before,  and  mentioned  to  me  that  due  to  the  fact 
they  were  French  that  I  might  go  down  and  see  them 
and  find  out  if  something  could  come  of  it. 

I  went  down  to  see  the  market  without  any  hope 
to  find  wine,  but  as  a  man  interested  in  his  business 
and  following  it  up,  I  followed — I  was  going  to  try 
to  do  what  I  could. 

Mr.  Naus :  We  are  getting  farther  away  from  the 
question. 
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The  Witness :  You  asked  me  how  long  I  was  here, 
how  I  came  to  secure  that  line  of  business. 

The  Court:  Read  the  question,  and  listen  to  the 
question. 

(Question  read.) 

Mr.  Naus:  Q.  How  long  did  it  take  you  to  find 
the  Bercut  wine?  A.     Two  weeks. 

Q.  During  that  two  weeks'  period  were  you  look- 
ing generally  for  wine?  A.     I  certainly  was. 

Q.  During  that  two  weeks'  period  did  you  find 
any  other  wines  than  the  Bercut  wine  that  might 
be  available? 

A.  Absolutely  impossible.  I  looked  everywhere, 
talked  to  any  number  of  people,  and  sent  out  many 
personal  letters,  and  received  replies,  every  one  the 
same:  "We  can't  give  you  any  line;  we  are  tied  up; 
we  have  no  wine." 

Q.  At  any  time  since  April  27,  1943  has  any  Cali- 
fornia still  wine  been  available  to  offer  you  or  to 
Park,  Benziger  &  Company  [187]  on  the  market? 

A.  They  were  certainly  not  available  to  Mrs. 
Hermann  or  Mr.  Hermann  to  Chateau  Montelena, 
because  we  were  not  seeking  it. 

The  Court:    Just  a  moment.    Read  the  question. 

(Question  read.) 

The  Court :   Answer  the  question. 

A.  To  Park,  Benziger — I  know  about  conditions 
in  general.  Definitely  not. 

Mr.  Naus :  Q.  When  you  came  out  here  in  April 
of  1943  preceding  by  a  week  or  ten  days  Mr.  E]- 
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man's  arrival  here,  were  you  on  your  own  time  and 

your  own  expense  on  your  trip  ? 

A.  I  was  at  my  own  expense  but  not  at  my  own 
time. 

Q.  Well,  would  you  explain  what  you  mean  by 
that? 

A.  I  would  be  glad  to.  When  we  entered  into 
an  arrangement  for  me  to  represent  —  when  the 
Park,  Benziger  Company  took  over  the  contract 
that  I  had  entered  into  between  Chateau  Montelena 
and  the  Bercut  Brothers,  they  had  arranged  with  me 
that  I  would  devote  my  time  to  helping  in  the  sales 
and  promotional  work  of  the  sale  of  those  wines. 
The  transaction  was  that  I  would  get  fifty  per  cent 
commission  and  I  would  be  at  my  own  expense  in 
doing  this,  which  accounts  somewhat  for  the  fifty 
per  cent  commission  on  the  net  profits.  So  when  I 
was  traveling  I  was  naturally  interested  in  seeing 
the  distribution  of  this  wine  was  done  as  best  I 
could,  and  my  expenses  were  carried  by  myself.  I 
would  have  been  amply  rewarded  had  the  contract 
been  carried  through. 

Q.  Referring  to  Plaintiff's  Exhibit  4,  is  that  the 
arrangement  you  are  speaking  about? 

A.    Yes. 

Q.  Was  there  anything  further  in  the  arrange- 
ment between  you  other  than  what  is  in  the  writing 
there?  A.     Not  that  I  know  of.  [188] 

Q.  None  that  you  could  recall  at  the  moment. 
When  you  say  that  you  weren't  on  your  own  time 
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on  this  trip  out  here  in  April,  you  mean,  do  you, 
simply  that  you  considered  that  under  Plaintiff's 
Exhibit  4  your  time  belonged  to  Park,  Benziger? 

A.  I  not  only  felt  so,  but  I  did  it.  I  spent  every 
minute  of  my  time  on  behalf  of  Park,  Benziger 
Company. 

Q.  In  other  words,  you  came  out  here  in  Janu- 
ary in  the  first  instance  to  see  if  you  could  find 
some  wine  and  promote  some  kind  of  a  wine  deal 
with  Park,  Benziger;  you  made  a  contract  with  the 
Bercuts,  you  say,  on  that;  you  entered  into  a  deal 
with  Park,  Benziger  that  you  had  to  continue  giving 
your  whole  time  and  at  your  own  expense,  and  if  it 
turned  out  profitable  you  would  split  the  profits. 
Have  I  stated  it  fairly  well  1 

A.     You  have  stated  it  very  well. 

Q.  Do  you  remember  sending  this  telegram, 
Plaintiff's  Exhibit  1,  to  Mr.  Elman;  do  you? 

A.     I  do. 

Q.  By  the  way,  why  did  you  address  that  to  him 
instead  of  Park,  Benziger  &  Company  or  to  Mr. 
Benziger  ? 

A.  I  addressed  it  to  Mr.  Philip  Elman,  care  of 
Park,  Benziger  &  Company,  because  I  was  very, 
very  intimate  with  Mr.  Philip  Elman  and  I  wanted 
him  to  hear  the  glad  news  first.  I  knew  it  was  going 
to  the  firm,  anyway.  May  I  add,  Mr.  Naus,  that  I 
get  lots  of  letters  addressed  to  Mr.  Serge  Hermann, 
care  of  Chateau  Montelena,  and  it  is  nothing  unus- 
ual to  address  a  certain  party  in  a  certain  firm. 
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Q.  Since  you  are  the  author  of  this  matter,  will 
you  explain  to  us  the  meaning  in  your  mind  of  the 
words  in  this  telegram,  "the  finest  bottle  deal 
dreamed  of." 

A.  It  expressed  exactly  what  I  felt.  I  had  never 
in  my  life  seen  as  fine  a  lot  of  merchandise  so  nicely 
racked  and  put  up,  mountains  of  bottles,  [189]  as  I 
had  seen  in  the  Bercut  place,  and  in  view  of  the 
circumstances  that  I  knew  existed  in  the  market  and 
the  scarcity  of  wine,  it  was  something  unbelievable 
and,  in  fact,  when  I  spoke  to  a  number  of  people 
about  it  they  hardly  believed  it;  so  when  I  wired  I 
"definitely  completed  the  finest  bottle  deal  dreamed 
of,"  I  meant  to  say  my  dream  had  come  true,  I  had 
found  a  very,  very  fine  lot  of  merchandise  bottled 
along  certain  lines. 

Q.  Do  you  mean  to  suggest  that  you  could  not 
find  a  duplicate  or  a  substitute  lot  of  wine  in  the 
United  States? 

A.     Better  men  than  I  have  tried  it. 

Q.     That  is  not  the  question. 

The  Court:   Read  the  quest-ion. 

(Question  read.) 

A.     No,  I  could  not. 

The  Court:  The  jury  will  please  remember  the 
admonition  heretofore  given.  I  will  continue  the 
trial  until  tomorrow  morning  at  ten  o'clock. 

(Thereupon  an  adjournment  was  taken  until 
Thursday,  March  16,  1944,  at  10:00  a.  m.)  [190] 
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Thursday,  March  16,  1943,  10:00  O'clock  A.  M. 
The  Court :   The  jurors  are  present ;  you  may  pro- 
ceed. 

SERGE  HERMANN, 
recalled ; 

Cross  Examination 
(resumed) 

Mr.  Naus:  Q.  Mr.  Hermann,  I  show  you  Defend- 
ants' Exhibit  A,  which  is  a  carbon  counterpart  of 
a  telegram  of  February  8,  1943,  from  Mr.  Elman  to 
you ;  you  received  the  original,  did  you  not  ? 

A.     I  did,  Mr.  Naus. 

Q.     Have  you  it?  A.     Beg  your  pardon? 

Q.     Do  you  still  have  it  ? 

A.     Have  I  got  the  telegram  ? 

Q.  Do  you  still  have  the  original  of  the  docu- 
ment that  you  have  in  your  hand  ? 

A.     I  most  probably  have  it  at  home. 

Q.    Where?  A.     Home. 

Q.     You  mean  New  York  ? 

A.     In  New  York,  certainly. 

Q.     Is  it  in  a  file  of  papers,  there  ? 

A.     It  may  be  amongst  my  papers  in  my  home. 

Q.  I  mean,  do  you  keep  papers  filed  like  a  busi- 
ness man  does,  do  you  keep  them  in  a  separate  file, 
all  matters  relating  to  certain  subjects? 

A.  Not  necessarily.  I  consider  that  more  as  a 
personal  telegram  than  a  business  telegram. 

Q.     You  notice  the  telegram  speaks  of  him  air- 
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mailing  a  letter  to  you.   Did  you  receive  such  a  let- 
ter from  Mr.  Elman?  A.     I  believe  I  did. 

Q.  Do  you  believe  you  did  receive  it  because  you 
know  that  you  received  it,  or  are  you  just  guessing? 

A.  No;  I  would  not  be  quite  sure.  I  am  of  the 
impression  Mr.  Elman  phoned  me,  but  I  could  not 
be  quite  sure  whether  a  letter  was  received  or  not. 
It  is  possible.  There  is  every  likelihood  that  if  he 
says  he  was  airmailing  me  a  letter  that  he  did  mail 
a  letter.  [193] 

Q.  Just  to  clear  it  up,  I  am  really  confused :  Did 
you  or  not  receive  from  Mr.  Elman  an  airmail  letter, 
pursuant  to  his  statement  in  that  telegram  ? 

A.     I  say  that  I  do  not  recall. 

Q.  Now,  I  notice  your  telegram  to  him  is  dated 
February  2nd ;  his  telegram  to  you  is  dated  February 
8th,  six  days  after.  A.     Yes. 

Q.     I  believe  that  was  sent  to  Los  Angeles  ? 

A.     That  is  correct. 

Q.  But  your  telegram  to  him  was  sent  from  San 
Francisco  ? 

A.  That  is  correct,  immediately  after  the  com- 
pletion of  the  deal. 

Q.  In  the  six  days  from  February  2nd  to  Feb- 
ruary 8th  had  you  heard  from  Mr.  Elman,  or  Park, 
Benziger  &  Company,  or  Mr.  Benziger,  by  either 
telephone,  telegram,  or  letter? 

A.     I  believe  by  telephone. 

Q.    Who  telephoned  you?  A.     Mr.  Elman. 

Q.     When? 
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A.     Sometime  between  the  2nd  and  the  8th. 

Q.  That  is  the  reason  I  asked  the  question,  be- 
cause there  are  six  days  in  that  interval. 

A.  I  cannot  recall  exactly ;  it  was  the  3rd,  or  4th, 
or  5th,  it  is  between  the  2nd  and  the  8th. 

Q.  Tying  it  to  some  event,  how  soon  was  it  that 
you  received  the  telephone  call  from  Mr.  Elman, 
how  soon  was  it  after  your  telegram  to  him  on  Feb- 
ruary 2nd? 

A.     I  should  imagine  a  couple  of  days  thereafter. 

Q.     He  called  you  here  at  San- Francisco,  did  he? 

A.  At  that  time  I  was,  the  2nd  or  4th,  I  believe 
in  San  Francisco. 

Q.     Did  he  call  you  at  some  hotel,  here  ? 

A.  He  would  have  called  me  at  wherever  I 
stopped,   either  the  Alexandria  or  the  Chancellor. 

Q.  Well,  he  would  have  called  you  where  you 
stopped  if  he  knew  that.  Had  you  told  him  where 
you  would  be? 

A.  Certainly.  He  wired  me,  so  he  must  have 
known  where  I  was.  He  wired  me  at  the  [194] 
Alexandria. 

Q.     In  Los  Angeles?  A.     Los  Angeles. 

Q.  At  what  hotel  were  you  stopping  in  San 
Francisco  on  February  2nd? 

A.     I  believe  it  was  the  Chancellor. 

Q.  Tell  me  the  substance  of  the  telephone  call 
between  you  and  him  on  this  occasion. 

A.     "Phillip,  I  am  happy  to  tell  you  I  have  closed 
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a  very,  very  interesting  deal  with  the  Bercut  people. 
They  are  fine  people.  I  have  bought  from  them 
about  60,000  cases  of  wines,  of  which  about  27,000 
cases  are  now  bottled,  racked  and  very,  very  fine 
condition.  I  have  sampled  the  wines  at  the  City  of 
Paris  with  Mr.  Verdier,  found  them  to  be  very  good, 
and  made  arrangements  to  bottle  the  balance  of  the 
stock  for  which  they  now  have  contracts  with  the 
Fruit  Industries  so  that  they  will  be  able  to  com- 
plete 60,000  cases.  Here  is  the  deal  that  we  have 
been  looking  for.  We  will  have  continuity,  we  will 
be  able  to  get  wines  all  the  time  imder  your  own 
label  and  we  should  be  able  to  develop  a  real  nice 
business.  I  found  the  Bercut  people  very  fine  peo- 
ple. They  want  to  cooperate  with  us  and  will  give 
us  every  bit  of  assistance  and  every  bit  of  coopera- 
tion possible."    That  was  the  substance  of  my  call. 

Q.     Well,  did  he  say  anything  to  you  ? 

A.     Wait  a  minute.  You  just  asked  me 

Q.     I  asked  you  the  substance  of  the  conversation. 

A.  He  answered,  "I  am  very  happy,  Serge;  I 
am  just  waiting  for  your  contract.  As  soon  as  you 
come  home  we  will  be  glad  to  discuss  the  entire 
thing. ' '  That  is  about  all  that  he  said. 

Q.  Did  you  or  not  in  that  telephone  call  offer 
to  give  him  the  contract  when  you  got  back  to  New 
York? 

A.  I  testified  that  prior  to  my  leaving  New  York 
I  had  already  spoken [195] 
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Q.  Mr.  Herman,  let's  forget  about  the  testimony 
you  have  given  otherwise,  and  please  answer  the 
question.  A.     What  is  the  question? 

The  Court :   Read  it. 

(Question  read.) 

A.  I  said  subject  to  approval  I  would  be  very 
glad  to  submit  it  to  them  first. 

Mr.  Naus:    Q.   What  did  he  say  about  that? 

A.     He  said  he  would  be  very  happy. 

Q.  Did  you  have  any  further  telephone  call  or 
talk  with  him  at  any  time  after  you  left  New  York 
on  January  5,  1943,  until  you  returned  there  about 
February  15,  1943? 

A.     Between  January  5,  1943  and  what  ? 

Q.  Between  January  5,  when  you  left  New  York, 
and  February  15th,  when  you  got  back  there. 

A.  Not  that  I  recall,  outside  of  probably  a  cou- 
ple of  telegrams  and  a  letter  and  a  phone  call. 

Q.  Well,  the  two  telegrams,  are  they  the  ones 
that  are  marked  as  exhibits? 

A.  Yes.  I  recall  another  telegram  that  I  sent  in 
which  I  gave  the  details  of  the  contract. 

Q.     A  telegram  sent  by  you  to  Elman  ? 

A.     To  Park,  Benziger  &  Company. 

Q.     About  when  ? 

A.  Around  the  time  when  the  contract  was  com- 
pleted; it  must  have  been  around  the  early  part  of 
February. 

Q.    When  you  say  the  contract  was  completed, 


198  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Serge  Hermann.) 

do  you  mean  the  signing  of  a  contract  on  January 

29th?  A.     Certainly. 

Q.  Did  you  keep  a  carbon  of  that  telegram  for 
your  own  files  ? 

A.     There  is  every  likelihood  I  did. 

Q.  That  is  the  reason  I  asked  the  question,  did 
you  ?  A.    Yes. 

Q.     Produce  it,  please. 

A.  I  would  have  it  in  New  York.  I  had  no  rea- 
son for  bringing  those  things.  [196] 

Mr.  Naus:  May  I  ask  that  the  original  be  pro- 
duced % 

Mr.  Bourquin:     What  is  it  you  wish? 

Mr.  Naus:  The  telegram  he  now  states  has  been 
sent  to  Elman,  or  Park-Benziger  about  or  aroun# 
January  29,  1943,  when  the  contract  was  signed  with 
Bercut. 

Mr.  Bourquin:  I  think  that  is  the  telegram  you 
have. 

The  Court :  No.  It  is  a  telegram  in  which  he  said 
he  explained  the  contract  in  some  detail. 

Mr.  Bourquin:  We  will  see  if  we  have  such  a 
document,  your  Honor. 

Mr.  Naus:  I  asked  him  whether  there  was  any 
other  telegram  than  these  exhibits,  and  he  started  to 
tell  me  about  this  other  one  that  is  not  an  exhibit 
here  yet,  That  is  the  one  I  was  asking  for.  He  does 
not  seem  to  have  his  carbon  here,  so  I  am  trying  to 
find  out  by  reference  to  the  original. 
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The  Court:  Didn't  you  go  through  your  files  in 
New  York  and  search  out  for  papers  relating  to 
this  case?  A.     No,  I  didn't,  your  Honor. 

Q.     You  haven't  done  that  at  any  time? 

A.     I  have  done  that  at  no  time. 

Q.  You  knew  the  trial  was  coming  up,  didn't 
you? 

A.  Yes,  your  Honor,  but  I  presumed  that  plain- 
tiff would  have  all  those  papers  and  I  didn't  see  any 
reason  why  I  should  look  up  m^  papers  and  bring 
them  over. 

Mr.  Naus :  If  I  may  ask  a  question  or  two  while 
we  are  waiting  for  the  production,  if  your  Honor 
please. 

Q.  You  have  been  down  to  the  plaintiff's  law- 
yers' office,  haven't  you? 

A.     To  the  plaintiff's  lawyers'  office? 

Q.    Yes. 

A.     No.   I  have  been  down  to  plaintiff's  office. 

Q.  Have  you  been  to  any  office,  any  law  office  in 
San  Francisco,  [197]  in  connection  with  the  matter? 

A.     In  San  Francisco,  yes. 

Q.     Yes. 

A.     To  Mr.  Breslauer,  to  Mr.  Bourquin's  office. 

Q.  Mr.  Breslauer  was  the  lawyer  who  first  had 
charge  of  this  case  for  the  plaintiff,  is  he  not? 

A.     That  is  correct. 

Q.  Knowing  him  to  be  a  careful  and  good  lawyer, 
I  wTould  expect  him  to  be  asking  you  people  to  show 
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the  papers  beginning  with  the  deal.  Did  he  ask  you 

for  any  papers  connected  with  it  ? 

A.     He  didn't  ask  me. 

Q.     Did  you  ever  turn  over  any  to  him? 

A.     Personally,  no. 

Q.  Did  you  ever  see  anybody  turn  over  any  to 
him?  A.     No. 

Mr.  Naus:   Have  you  found  it,  Mr.  Bourquin? 

Mr.  Bourquin:  We  have  no  such  telegram;  I  am 
sorry.  [198] 

Mr.  Naus:  Mr.  Elman,  Mr.  Bourquin  has  just 
announced  that  after  a  search  they  do  not  find  the 
original  of  the  telegram.  By  the  way,  may  I  reopen 
the  issue  and  ask  Mr.  Elman  where  he  sits  about 
that  telegram? 

The  Court:   Yes. 

Mr.  Naus:  Mr.  Elman,  where  is  the  original  of 
that  telegram? 

Mr.  Elman :  I  do  not  know,  sir. 

Mr.  Naus :  Have  you  any  idea  whatever  ? 

Mr.  Elman:  I  am  sorry. 

Mr.  Naus:  I  say,  have  you  any  idea  whatever 
where  it  is? 

Mr.  Elman :  It  might  be  in  our  office  files. 

Mr.  Naus:  In  New  York? 

Mr.  Elman:   Yes. 

Mr.  Naus :  You  say  it  might  be  ? 

Mr.  Elman:   Yes. 

Mr.  Naus :  But  you  don't  even  know  that,  do  you? 

Mr.  Elman:   No. 
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Mr.  Naus:  Q.  Now,  Mr.  Hermann,  tell  us  what 
was  said  in  it. 

A.  "Have  completed  very  fine  deal  with  Bercut 
Brothers,  AAA-1  people,  for  the  purchase  of  a  lot 
of  60,000  cases  of  wine.  30,000  cases  at  present 
ready.  Will  be  glad  to  give  details;  phone.  Serge 
Hermann. ' '  Something  on  those  lines. 

Q.  By  that  laconic  word  "phone"  you  requested 
him  to  telephone  you? 

A.     I  beg  your  pardon? 

Q.  By  that  word  "phone"  in  the  telegram  you 
asked  him  to  telephone  you  about  it  % 

A.     That  is  correct. 

Q.     Did  he  do  it? 

A.  I  said  later  on  he  telephoned.  Those  tele- 
grams, you  see,  followed  each  other  in  very  short 
time.  You  are  speaking  to  me  about  a  few  days. 
In  a  few  days  an  awful  lot  [199]  can  be  done. 

Q.  I  understand  you  sent  this  telegram  about 
January  29,  1943 ;  is  that  correct  ? 

A.  I  should  imagine  around  the  29th  or  30th.  I 
can't  tell  you  to  the  day  now  when  it  was  done.  I 
know  the  telegram  was  around  that  date,  advising 
the  Park,  Benziger  people  that  I  had  concluded  a 
very  advantageous  contract,  which  was  sent  to  them. 
I  gave  them,  naturally,  in  the  telegram  very  shortly 
the  big  lines  of  the  contract. 

Q.  Mr.  Hermann,  we  are  getting  away  from  the 
question  again.  I  just  asked  you  about  the  date. 
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A.  The  date  is  within  these  few  days,  as  near 
as  I  can  fix  it. 

Q.  Would  we  be  reasonably  safe  in  saying  it  was 
January  29  or  30? 

A.  You  would  be  just  as  reasonable  in  saying 
the  31st.    I  don't  know.    It  is  around  those  dates. 

Q.  Would  I  be  reasonably  safe  if  I  said  it  was 
January  29,  30  or  31? 

A.     I  imagine  so,  yes. 

Q.  Having  telegraphed  him  in  that  way,  and 
with  that  message,  around  those  dates,  why  did  you 
again  telegraph  him  on  February  2  as  though  he 
had  never  heard  about  it  before  ? 

A.  Now,  the  first  telegram — those  two  telegrams 
practically  completed  each  other. 

Q.    What? 

A.  Were  practically  completing  each  other.  I 
was  so  happy  over  the  entire  deal  that  I  thought 
was  so  marvelous  that  I  wired  them  twice. 

Q.  You  mean  you  telegraphed  them  the  facts  the 
first  time  and  the  enthusiasm  the  second  time  ? 

A.  In  the  first  telegram  I  explained  to  them  ex- 
actly what  the  details  were,  and  then  there  was  some 
little  arrangements  that  had  to  be  completed,  such 
as  that  modifying  sheet  that  we  had  there.  When 
it  was  definitely  closed  I  wired  them.  [200] 

Q.  Let's  see.  When  you  say  "this  modifying 
sheet,"  you  mean,  do  you  not 

Mr.  Bourquin:     Plaintiff's  Exhibit  2. 
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Mr.  Naus:  I  know  which  one  it  is.  I  am  trying 
to  find  the  document.  Plaintiff's  Exhibit  2,  at- 
tached to  the  contract. 

Q.     You  mean  the  letter  dated  February  3,  1943  ? 

A.     Yes. 

Q.     That  is  attached  to  Plaintiff's  Exhibit  2? 

A.     That  is  correct.   That  is  correct. 

Q.  In  connection  with  any  telephoning  that  Mr. 
Elman  did  to  you  after  receiving  your  telegram  of 
January  29,  30  or  31,  if  he  telephoned  you,  did  he 
suggest  that  a  modification  be  obtained  referring  to 
vintage?  A.     Of  course  not. 

Q.     Why  do  you  say,  "Of  course  not"? 

A.  Because  I  submitted  to  him  the  general  lines. 
I  didn't  tell  him  anything  about  vintage  or  any- 
thing. The  question  of  vintage  was  propoimded  by 
myself. 

Q.  I  think  perhaps  you  misunderstood.  Of 
course,  nothing  about  that  was  stated  in  the  tele- 
gram, but  if  he  phoned  you  immediately  after  get- 
ting the  telegram  of  January  29,  30  or  31,  and  you 
explained  it  to  him  more  at  length,  he  may  have 
suggested  vintage  to  you.    Did  he? 

A.  No,  he  didn't,  for  the  simple  reason  the  con- 
tract was  closed  when  I  explained  it  to  him,  so 
there  was  no  sense  in  him  asking  me  to  make  any 
changes. 

Q.  Well,  but  you  went  down  and  asked  for  the 
change  anyway,  didn't  you? 

A.     Certainly,  for  the  safety  of  the  contract  itself. 
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Q.  Notwithstanding  the  contract  had  been  closed, 
you  went  down  and  asked  for  a  modification  of  it 
on  February  3? 

A.  Certainly.  I  had  been  carrying  on  the  detail 
without  Mr.  Elman,  Park,  Benziger,  or  anybody 
else.   [201] 

Q.  Up  to  that  time  it  was  entirely  your  own 
deal  ?  A.     Certainly. 

Q.  Have  you  now  told  us  all  the  telegrams,  tele- 
phone talks  and  letters  that  passed  between  you  on 
the  one  side  and  Elman,  Benziger  or  Park,  Benziger 
&  Company  on  the  other,  between  January  5  and 
February  15,  1943? 

A.     As  far  as  I  recall,  yes. 

Q.  Now,  I  understand  in  April  when  you  and 
Elman  separately  came  out  to  San  Francisco,  April 
1943,  you  preceded  Elman  about  a  week  or  ten  days  ? 

A.     That  is  correct. 

Q.  In  that  period  of  a  week  or  ten  days  that 
you  were  here  alone  or  on  your  own,  did  you  have 
any  communication  with  New  York,  either  Elman, 
Benziger  or  Park,  Benziger  &  Company  by  tele- 
phone, letter  or  telegram  ?  A.I  did. 

Q.     In  what  manner  or  what  form? 

A.     Both  telegram  and  telephone. 

Q.  Were  there  telegrams  from  each  of  you  to  the 
other,  or  only  from  you  to  them? 

A.     Between  the  two  of  us. 

Q.     Well,  I  ask  the  production  of  the  carbon  that 
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you  made  of  your  telegram  and  the  original  of  the 

one  that  you  received  from  them. 

A.  Mr.  Naus,  as  far  as  my  records  are  con- 
cerned, I  have  them  all  in  New  York.  Your  Honor 
asked  me  whether  I  had  to  go  through  the  files  to 
bring  them  with  me,  and  I  stated  I  didn't  think  I 
had  to  do  that  or  it  was  necessary,  and  therefore  I 
didn't  bring  those  things,  as  far  as  I  am  concerned. 
So  the  question  you  ask  me,  from  New  York  I  have 
none. 

Q.  To  have  no  misunderstanding  about  it,  you 
are  not  producing  them  at  this  time  because  you 
are  stating  they  are  physically  in  the  State  of  New 
York,  is  that  right? 

A.     Yes,  by  all  means.  [202] 

Mr.  Naus  (to  counsel  for  plaintiff)  :  I  ask  you 
folks  for  the  counterpart  of  his  file. 

Mr.  Bourquin :     If  we  may  peruse  that,  Mr.  Naus. 

The  Witness :  Do  you  wish  this,  Mr.  Naus  (hand- 
ing document  to  Mr.  Naus)  % 

Mr.  Naus:     Yes.    Thank  you. 

Mr.  Bourquin:  I  have  one  wire,  Mr.  Naus,  in 
that  period.   I  will  see  if  we  have  anything  further. 

Mr.  Naus:  I  ask  that  this  be  marked  for  identi- 
fication at  the  moment. 

The  Court:     Let  it  be  marked. 

(The    document    was    marked    " Defendants' 
Exhibit  C  for  Identification.") 

The  Court:     What  is  it? 

Mr.  Naus:     I  will  offer  it  and  save  time. 


206  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Serge  Hermann.) 

The  Court:  I  don't  want  to  see  it.  I  just  wanted 
you  to  say  what  it  is.    Is  it  a  copy  of  a  telegram? 

Mr.  Naus:  It  is  a  telegram,  Western  Union, 
dated  Chicago,  Illinois,  March  25,  1943,  addressed 
to  Philip  Elman,  care  of  Park,  Benziger  &  Com- 
pany, Inc.,  24  State  Street,  New  York: 

DEFENDANTS'  EXHIBIT  C 

"Leaving  8:45  tonight  train  87   San  Fran- 
cisco Challenger   Car  871  Lower  Ten   Regards. 

SERGE." 


Q.     You  remember  sending  that,  do  you? 

A.     Yes,  sir. 

Q.     Pardon  me?  A.     By  all  means. 

Q.  That,  then,  was  wThile  you  were  en  route  from 
New  York  to  San  Francisco  on  the  occasion  in 
question,  was  it?  A.     Yes. 

Q.     You  left  Chicago  on  March  25? 

A.     That  is  the  date,  yes. 

Q.     You  sent  it 

A.  I  am  looking  at  it,  Mr.  Naus,  and  it  says  March 
25,  so  I  sent  that  telegram  it  must  have  been  [203] 
March  25. 

Q.  Did  you  come  from  Chicago  direct  to  San 
Francisco,  or  around  by  way  of  Los  Angeles? 

A.     Around  the  way  to  Los  Angeles,  I  believe. 

Q.     How  long  were  you  in  Los  Angeles? 

A.  I  must  have  been  there  a  couple  of  days — 
three  or  four  days. 
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Mr.  Naus:  Mr.  Bourquin,  that  is  a  telegram  ob- 
viously before  his  arrival  here.  I  am  asking  about 
the  telegrams  he  says  he  sent  while  here. 

Mr.  Bourquin :  I  am  sorry,  but  Mrs.  Herzig  says 
she  hasn't  them  there.  While  I  do  not  want  to  argue 
this  matter,  I  think  it  is  only  fair  to  say  naturally 
these  people  coming  out  from  New  York  brought 
such  matter  as  their  attorneys  indicated  to  them 
would  be  of  assistance  in  presenting  their  case,  and 
did  not  undertake  to  bring  out  all  the  records  of 
Park,  Benziger  &  Company,  and  no  demand  was 
made  that  would  enable  them  to  do  that,  if  I  under- 
stand the  question  of  dates  and  times.  Mr.  Naus 
did  serve  a  rather  complete  blank  demand  to  pro- 
duce— was  it  March  4,  George? 

Mr.  Naus:  Around  that  date;  I  think  it  was  the 
4th. 

Mr.  Bourquin:  I  believe — Mr.  Elman  can  tell  us 
— that  the  parties  had  already  packed,  Mr.  Elman  of 
Park,  Benziger  had  left  New  York  under  the  ar- 
rangement made,  and  at  least  they  had  no  commu- 
nication from  the  defendants.  If  these  matters  are 
vital,  and  counsel  thinks  they  are,  as  to  warrant  a 
delay  of  the  trial  of  this  case,  we  could  wire  to 
New  York  and  see  if  further  records  can  be  sent 
out  here.  But  the  matters  he  is  bringing  out  in  this 
cross  examination — I  do  not  see  where  there  is  any 
dispute  about  them,  how  they  affect  the  issues  in 
this  case.  [204] 

The  Court :  Mr.  Bourquin  has  made  a  statement. 
Do  you  wish  to  reply? 
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Mr.  Naus:  Why,  yes,  I  would  like  to  make  fur- 
ther comments.  This  is  not  the  first,  this  is  the 
second,  trial  of  this  case.  It  is  suggested  that  they 
have  only  brought  out  what  they  thought  their 
attorneys  wanted.  I  think  that  is  pure  speculation 
on  the  part  of  Mr.  Bourquin,  because  this  very  tele- 
gram, Defendants'  Exhibit  C — why  imder  the  name 
of  the  sun  should  they  be  asked  to  bring  out  a  tele- 
gram giving  particular  details  of  the  train  on  which 
he  left  Chicago  and  nothing  more,  and  then  bring 
none  other'? 

Mr.  Bourquin:     That  was  attached  to  something. 

The  Court:  Gentlemen,  you  have  both  made 
statements  now.  You  may  proceed  with  the  trial. 

Mr.  Naus:  Then,  as  I  understand  it,  no  telegram 
can  be  found  such  as  the  witness  has  described 
sending  1 

Mr.  Bourquin:  No.  Did  you  ask  for  such  at 
the  last  trial?  That  would  have  given  him  some 
notice. 

Mr.  Naus:  I  thought  your  Honor  asked  us  to 
discontinue  this  colloquy.  I  am  only  asking  them  if 
they  can  produce  the  documents  now. 

Mr.  Bourquin:  George,  I  told  you  I  cannot  pro- 
duce it  now. 

The  Court:  I  think  the  situation  is  clear  to  the 
jury.  You  may  proceed. 

Mr.  Naus :  Q.  I  understood  you  to  say  on  direct 
examination,  Mr.  Hermann,  that  on  the  trip  in  ques- 
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tion,  "I  came  here  representing  Park,  Benziger  & 

Company."   Do  you  remember  that  testimony? 

A.     That  is  correct. 

Q.  What  do  you  mean  by  that — representing 
them,  coming  here  to  represent  them1? 

A.  Under  the  instructions  of  Park,  Benziger 
[205]  to  prepare  all  the  shipping  for  Mr.  Elman, 
who  only  had  authority  to  see  that  the  final  arrange- 
ments be  carried  out.  I  was  here  solely  to  do  pre- 
paratory work. 

Q.  You  recall,  do  you  not,  the  paper  of  Febru- 
ary 25  in  here  that  speaks  of  a  fifty  per  cent  com- 
mission to  you  and  the  paper  of  February  25  at- 
tached to  the  contract  by  way  of  assignment? 

A.     I  do. 

Q.  Aside  from  those  two  papers  is  there  any 
paper  in  existence  or  was  there  ever  any  in  ex- 
istence between  you  and  Park,  Benziger  &  Com- 
pany, or  between  Park,  Benziger  &  Company  and 
Chateau  Montelena  of  New  York  with  respect  to 
your  relations  with  Park,  Benziger  &  Company? 

A.  None,  except  the  solicitor's  license,  which 
made  me  a  salesman  for  Park,  Benziger. 

Q.  Speaking  of  the  license,  Mr.  Hermann — just 
to  clear  this  up  for  me — I  notice  in  Plaintiff's  Ex- 
hibit 2,  the  contract  of  January  29,  1943,  in  de- 
scribing the  parties  it  says:  "Chateau  Montelena 
of  New  York,  License  No.  WW9,  with  offices"  and 
so  and  so  in  New  York.  A.     Correct. 

Q.  That  license  WW9  mentioned  in  the  contract 
was  what  license? 
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A.     The  wholesale  wine  license. 

Q.     The  wholesale  wine  license  of  the   Chateau 
Montelena  of  New  York 

A.     I  see  it  on  the  table,  Mr.  Naus. 

Q.     You  mean  the  one  in  the  other  trial? 

A.     That  is  correct. 

Q.     The  contract,  then,  in  referring  to  WW9  re- 
fers to  this  paper  I  have  in  my  hand? 

A.     Yes,  sir. 

Mr.  Naus:     I  offer  it, 

The  Court:     Admitted. 

(The    document    was    marked    " Defendants' 
Exhibit  D.") 

DEFENDANTS'  EXHIBIT  D 

NEW  YORK  STATE  LIQUOR  AUTHORITY 

Wholesale  Wine  License 
Permission  is  hereby  granted  under  Chapter  478 
of  the  Laws  of  1934,  as  Amended,  to  the  License 
hereinafter  designated,  to  sell  Wine  at  Wholesale 
in  the  premises  herein  designated. 

Fee  $458.33 

Certificate  Number  WW-9 
(Name  of  Licensee  and  Address  of 
Licensed  Premises) 

Louise  Hermann  d/b/a  Chateau  Montelena  of 

New  York 

48  West  48th  Street,  (Room  705-A) 

New  York,  N.  Y. 

County  New  York 
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(Name  and  Address  of  Owner  of  Building) 

Albert  M.  Greenfield,  Agent.  521  Fifth  Ave., 

New  York,  N.  Y. 

48th  St.,  Realization  Corp., 

22  E.  40th  Ct, 

New  York,  N.  Y. 

Dated  May  4,  1942 

This  License  expires  on  February  28,  1943 
This  License  shall  not  be  transferable  to  any  other 
person  or  to  any  other  premises  or  to  any  other  part 
of  the  building  containing  such  licensed  premises. 

This  License  shall  not  be  deemed  a  property  or 
vested  right  and  may  be  revoked  at  any  time  pur- 
suant to  law. 

HENRY  E.  BRUCKMAN 
Chairman 

(Seal)  EDWARD  J.  STRODEL 

Countersigned 

Before  commencing  or  doing  any  business  for  the 
time  for  which  this  License  has  been  issued,  the  said 
License  shall  be  enclosed  in  a  suitable  wood  or  metal 
frame,  having  a  clear  glass  space  and  a  substantial 
wood  or  metal  back  so  that  the  whole  of  said  License 
may  be  seen  therein,  and  shall  be  posted  up  and  at 
all  times  displayed  in  a  conspicuous  place  in  the 
room  where  such  business  is  carried  on,  so  that  all 
persons  visiting  such  place  may  readily  see  the  same. 

It  shall  be  unlawful  for  any  person  holding  a 
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License  to  post  such  License  or  to  permit  such 
License  to  be  posted  upon  premises  other  than  the 
premises  licensed  or  upon  premises  where  traffic  in 
any  alcoholic  beverage  is  being  carried  on  by  any 
person  other  than  the  Licensee,  or  knowingly  to  de- 
face, destroy  or  alter  any  such  License  in  any  re- 
spect. 

Ser.  WW-594 
Cert  3 


Mr.  Naus:  Q.  And  that  was  the  one  that  ex- 
pired at  the  close 

A.     At  the  close  of  February  28,  like  all  licenses. 

[206] 

Q.     At  the  close  of  February  28,  1943? 

A.     1943. 

Q.  At  the  time  of  finally  entering  into  the  deal 
between  you  on  the  one  side  and  Park,  Benziger  & 
Company  on  the  other,  either  orally  on  February 
15  or  in  writing  on  February  25,  1943,  or  both 
orally  and  in  writing,  at  that  time  did  or  did  not 
Chateau  Montelena  of  New  York  go  out  of  the  wine 
business  % 

A.  They  went  out  of  the  wine  business  at  the  end 
of  February,  the  28th. 

Q.     1943  %  A.     1943. 

Mr.  Bourquin:     May  I  interrupt  a  moment? 

Mr.  Naus:     Certainly. 

Mr.  Bourquin:  Would  your  Honor  permit  me  to 
go  to  the  telephone  and  let  the  trial  proceed?    Mrs. 
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Herzig  can  take  care  of  the  matter  while  we  pro- 
ceed. 

The  Court:  Would  you  like  a  recess  for  five 
minutes  % 

Mr.  Bourquin:     I  do  not  think  it  is  necessary. 

Mr.  Naus:     I  am  perfectly  willing  to  recess. 

Mr.  Bourquin:  I  do  not  think  it  is  necessary, 
your  Honor. 

The  Court:     Very  well. 

Mr.  Naus :  Q.  Now,  Mr.  Hermann,  in  this  Plain- 
tiff's Exhibit  3  of  February  15-,  1943,  which  is  a 
letter  from  Serge,  yourself,  to  Pierre,  meaning 
Bercut,  in  the  next  to  the  last  paragraph  you  speak 
of  placements  in  San  Francisco. 

A.     That  is  right. 

Q.  Will  you  tell  us  what  you  mean  by  that  and 
the  purpose  of  it,  and  so  on? 

A.  The  conversation  that  I  had  with  Mr.  Bercut 
when  I  signed  that  contract  was  to  the  effect  that 
we  wanted  to  develop  between  the  Bercuts  and  our- 
selves and  the  Park,  Benziger  people  a  continuous 
business.  Mr.  Bercut  explained  to  me  that  he  had 
entrees  to  the  large  hotels  and  to  the  large  clubs 
here  and  he  could  effect  placement  of  the  merchan- 
dise in  those  large  [207]  hotels,  in  those  large  clubs, 
and  send  us  those  menus  to  New  York,  which  would 
have  been  extremely  helpful  to  the  Park,  Benziger 
for  them  in  turn  to  put  them  in  the  large  hotels 
and  large  clubs  of  New  York,  and  this  was  indeed 
very  fine  cooperation. 
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Q.  Then,  as  I  understand  it,  the  whole  idea  was 
that  starting  out  to  promote  this  wine,  if  it  could  be 
gotten  into  good  hotels  and  clubs  in  San  Francisco 
and  gotten  on  the  menu  cards,  and  then  copies  of 
those  menu  cards  sent  to  you  in  New  York,  you 
could  go  around  and  have  a  good  sales  talk;  is 
that  it?  A.     By  all  means. 

Q.     That  is  all  that  was  meant  by  if? 

A.  That  is  all  that  was  meant  by  it.  In  other 
words,  they  were  going  to  give  us  all  the  promo- 
tional help  that  was  desired,  because  it  was  their 
purpose  as  well  as  the  Park,  Benziger's  purpose  to 
do  business  not  only  on  this  contract  but  after  the* 
contract. 

Q.  Was  it  your  suggestion  or  Peter  Bercut 's 
that  it  be  done? 

A.     The  placement  in  the  various  hotels? 

Q.     Yes. 

A.  At  my  suggestion,  and  agreed  to  by  Mr. 
Pierre  Bercut. 

Q.  The  objective  of  that  was  an  attempt  to  make 
known  something  new  on  the  market,  something  new 
that  was  being  promoted? 

A.  Not  necessarily  something  new  in  regard  to 
the  wine,  but  the  Bercut  Brothers  wanted  to  have 
their  name  on  the  label  on  the  bottles,  especially 
selected  by  Bercut  Freres,  and  under  those  condi- 
tions they  were  naturally  very  much  interested  in 
developing  the  sale  of  the  Bercut  Freres  for  years 
to  come. 
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I  explained  a  minute  ago  that  the  Bercut  people 
were  not  interested — were  interested  not  only  in  this 
particular  contract,  but  it  was  their  intention  to 
have  continuity,  and  [208]  that  is  really  what  ap- 
pealed to  the  Park,  Benziger  people.  It  was  the 
development  of  a  constant  business — not  one  for  six 
months  or  a  year  but  one  for  three  years,  four  years, 
ten  years. 

Q.  Then,  as  I  understand  it,  up  to  the  date  of 
the  signing  of  the  contract  on  January  29,  1943, 
there  had  been  no  wine  put  out  under  a  label  or  a 
mark  " Bercut  Freres'"? 

A.  As  far  as  I  know,  not.  They  told  me  they 
were  not  in  the  wine  business. 

Q.     So  far  as  you  know,  they  never  were? 

A.     No,  I  never  saw  the  "Bercut  Freres"  label. 

Q.  You  told  us  yesterday,  if  I  understood  it,  that 
you  kept  yourself  informed  and  in  contact  with 
wine  merchants,  brokers  and  the  like  who  were  in 
that  field,  and  when  you  first  heard  about  this  ar- 
rangement, that  you  went  down  to  the  butcher  shop 
to  find  them,  and  that  is  the  first  time  that  you  heard 
of  them  in  the  wine  business1? 

A.     That  is  correct. 

Q.  Up  to  that  time  no  one  had  heard  of  them  in 
the  wine  business1?  A.     No,  sir. 

Q.  Up  to  that  date  they  had  never  sold  any  wine, 
had  they? 

A.     That  is  correct,  so  far  as  I  know. 

Q.     Mr.  Hermann,  you  were  answering  Mr.  Bour- 
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quin  about  conferences  on  April  26  and  April  27 
down  at  the  Merchants  Ice  office  here.  You  spoke  of 
signing  a  paper,  and,  as  I  understood  it,  you  iden- 
tified this  paper,  Plaintiff's  Exhibit  11,  as  being 
the  one  signed.  A.     Yes,  I  signed  five  copies. 

Q.  You  read  that,  didn't  you,  before  you  signed 
it?  A.     Very  casually. 

Q.     Is  the  answer  Yes,  you  read  it  ?  A.     Yes. 

Q.  When  you  read  it  you  understood  every  word 
in  it,  didn't  you?  A.     Every  word  in  it.  [209] 

Q.  And  when  you  signed  it  you  knew  that  the 
word  " release"  is  not  in  it,  didn't  you? 

A.  I  didn't  notice  that.  I  am  no  attorney.  I 
just  knew  that  it  was  a  separation  between  the  Ber- 
cuts  and  myself  personally,  and  I  made  it  very 
clear  to  them  before  I  signed  it. 

Q.  When  you  hasten  to  explain  you  are  not  an 
attorney,  do  you  mean  to  say  that  you  never  heard 
the  word  " release"  until  after  you  had  seen  an  at- 
torney ? 

A.  I  have  heard  the  word  " release,"  but  I  have 
not  been  that  close  to  see  whether  the  word  "re- 
lease ' '  was  in  it  or  not. 

Q.  Take  the  word  up  here ;  you  see  up  here  the 
word  "canceled,"  don't  you?  A.     Yes. 

Q.  "Canceled  in  its  entirety."  You  can  see  that, 
can  you?  A.     I  see  that. 

Q.  You  saw  those  words  on  April  27,  didn't 
you  ?  A.     Yes. 

Q.    Whether  or  not  you  need  an  attorney  to  un- 
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derstand   the   word   " release,"   every   businessman 
knows  the  meaning  of  the  word  " canceled,"  doesn't 
he  ?  A.     He  does. 

Q.  By  the  way  before  you  signed  it  you  observed 
Elman  reading  that  paper  also,  didn't  you? 

A.     No,  sir. 

Q.     Did  you  say  he  did  not  read  it? 

A.  I  didn't  say  I  observed  Mr.  Elman  read  it. 
I  said  I  read  it  and  then  I  showed  it  to  Mr.  Elman 
after  I  made  it  clear  to  the  Bercut  people  that  it 
was  definitely  a  matter  that  concerned  the  Bercut 
people  and  the  Chateau  Montelena — solely  a  divorce 
of  affiliations  between  the  Bercut  people  and  Cha- 
teau Montelena. 

Q.  Turning  to  another  matter  in  that  conversa- 
tion of  which  something  has  been  said  in  the  testi- 
mony so  far — I  do  not  recall  whether  you,  Mr. 
Elman,  or  both — about  Jean  Bercut  offering  only 
three  cars  of  wine  for  cash  after  that  cancellation 
[210]  had  been  signed ;  you  remember  the  reference 
to  three  cars,  don't  you? 

A.     The  reference  to  three  cars  ? 

Q.     Yes.  A.     Yes. 

Q.  Would  you  inform  the  jury,  so  I  can  pass 
on,  as  to  what  quantity  makes  up  a  carload  ? 

A.     The  quantity  makes  up  about  1,500  cases. 

Q.     1,500  cases? 

A.  Under  the  present  ruling  where  a  car  must 
be  packed  to  visible  capacity. 

Q.     In  other  words,  under  the  ODT  regulations 
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you  have  got  to  fill  it  as  full  as  you  can;  that  is  cor- 
rect, isn't  it? 

A.     That  is  correct,  to  full  capacity. 

Q.  At  the  time  you  signed  the  contract  on  Janu- 
ary 29  you  could  still  load  a  minimum  car  1 

A.     If  you  could  get  them. 

Q.     If  you  could  get  them  ? 

A.  As  a  matter  of  fact,  Mr.  Naus,  the  Park, 
Benziger  Company  had  cars  shipped  by  the  Bercut 
people  of  Chianti,  and  they  requested  the  Park, 
Benziger  to  increase  the  amount. 

Q.     So  as  to  load  it  out  full  ? 

A.     That  is  correct. 

Q.  Do  you  or  not  know  the  minimum  quantity 
upon  which  the  railroads  would  move  wine  at  a 
carload  rate  1 

A.  If  my  recollection  is  right,  I  believe  it  is  be- 
tween 1,200  and  1,500  cases.  It  is  dependent,  Mr. 
Naus,  upon  the  weight  of  the  cases — on  weight  more 
than  it  is  a  question  of  cases. 

Q.  We  can  assume  generally  a  carload  would, 
say,  be  1,500  cases?  A.     That  is  correct. 

Q.  And  when  you  heard,  as  you  say,  Jean  Ber- 
cut offering  three  carloads  for  cash  on  January  27, 
you  would  understand  that  to  mean  4,500  cases, 
wouldn't  you? 

A.  I  was  so  dumbfounded  I  wasn't  figuring  the 
amount. 

Q.  Well,  figure  it  now.  Wasn't  he  offering  you 
4,500  cases  [211]  when  he  offered  you  three  cars? 
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A.     He  was  offering  three  cars. 

Q.  Speaking  of  regulations,  there  is  an  OP  A 
ceiling  mark-up  on  wine,  isn  't  there  % 

A.     As  far  as  I  know,  yes. 

Q.    Well,  you  know  about  it,  don't  you? 

A.  Well,  as  far  as  I  know,  there  is  an  OPA 
mark-up  on  wines. 

Q.  A  wholesaler  like  Park,  Benziger  could  not 
mark  it  up  over  25  per  cent  of  their  cost,  could 
they? 

A.  A  wholesaler  like  Park,  Benziger — and  again, 
I  am  not  an  authority  on  OPA  matters — would  have 
the  right  to  determine  the  price  according  to  the 
price  that  existed  for  a  wine  equivalent  to  the  wine 
they  were  buying  in  March  1942. 

Q.  And  that  was  true  only  up  to  August  1943, 
wasn't  it?  A.     I  believe  so. 

Q.  In  August  1943  their  mark-up  was  specifi- 
cally limited  to  25  per  cent  over  cost? 

A.     In  August  1943. 

Q.     In  August  1943,  yes. 

A.  If  the  price  had  already  been  determined 
prior  to  August  1943,  if  I  understand  it  right,  that 
was  the  price. 

Q.  Any  price  determined  before  that  had  to  be 
first  approved,  did  it  not,  by  OPA  ? 

A.    You  mean  prior  to  August  1943  ? 

Q.     Prior  to  August  1943. 

A.  Mr.  Naus,  I  am  sorry,  but  I  am  no  expert 
on  OPA  matters  and  I  really  don't  know. 
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Q.  I  only  have  lingering  in  my  recollection  that 
at  the  other  trial  you  brought  in  some  bottles  here 
that  you  bought  at  the  Spreckels  Market  and  other 
markets,  and  you  brought  along  a  little  cash  tag 
showing  how  much  you  paid  for  it,  and  then  you 
took  the  witness  chair  and  said  you  were  familiar 
with  OPA  prices,  and  by  a  process  of  reasoning, 
with  the  mark-up  backwards,  you  could  figure  wThat 
the  Bercuts  sold  it  for.  Do  you  [212]  remember 
that  %  A.     I  do  not, 

Mr.  Bourquin :  I  object  to  that  as  improper  cross 
examination. 

The  Court:    Sustained. 

Mr.  Naus:  Q.  Up  to  and  including  January  29, 
1943,  in  your  negotiating  conferences  with  the  Ber- 
cuts did  you  at  any  time  state  to  them  or  tell  them 
that  if  at  any  time  in  the  future  they  should  break 
the  contract  you  would  be  unable  to  get  any  other 
wine  to  replace  it? 

A.  Conversation  of  that  nature  never  took  place 
between  us.  The  contract  was  satisfactory ;  we  were 
happy  with  it  and  took  it  up. 

Q.  Let  us  stay  with  the  question :  Up  to  and  in- 
cluding the  time  that  the  contract  was  signed  you 
never  gave  them  any  notice  to  that  effect,  did  you? 
You  never  gave  them  any  information  to  that  effect  % 

A.  Pardon  me,  Mr.  Naus.  Do  you  mean  signed 
after  I  brought  it  to  them,  or  signed  between  Bercut 
and  myself?  May  I  have  the  question  a  little 
clearer  % 
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Q.  I  will  reframe  it.  I  will  go  a  little  further. 
The  final  paper  that  went  to  the  final  form  of  the 
contract  was  a  paper  signed  on  February  3,  1943, 
wasn't  it? — that  letter  modifying  it? 

A.  Between  the  Bercuts  and  Chateau  Monte- 
lena? 

Q.    Yes.  A.     Yes. 

Q.  Up  to  and  including  the  time  that  letter  of 
February  3,  1943  was  signed  and  delivered  to  you, 
had  you  ever  informed  the  Bercuts  if  at  any  future 
time  they  broke  the  contract  you  would  be  unable 
to  replace  the  wine? 

A.     We  didn't  even  speak  about  it,  no. 

Q.     The  answer  is  you  did  not  ? 

I  A.  I  did  not. 
Q.  While  you  were  in  San  Francisco  on  the  oc- 
casion in  January  1943,  the  occasion  when  the  con- 
tract was  signed,  did  you  have  any  [213]  talk  at 
that  time  with  the  Bercuts  about  the  labels  that 
were  to  be  put  on  the  wine?  A.     Oh,  yes. 

Q.  Tell  us  what  you  said  would  be  done  in  that 
respect,  how  you  would  go  about  preparing  the 
labels. 

A.  We  said  we  would  have  to  make  up  a  special 
label;  we  would  have  to  have  it  approved  by  the 
Federal  authorities  in  Washington,  and  that  fur- 
thermore, we  had  to  have  the  name  of  the  producer, 
and  that  is  what  accounted  for — that  is  why  we 
asked  them  to  put  in  the  original  sheet,  "Produced 
by   California   Wine   Association,"   so   that   we   in 
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turn  would  have  to  put  that  same  notation  on  the 

label  itself,  because  their  wines  were  placed  in  such 

a  condition  here   in   San  Francisco  that   it   could 

only  be  sold  intrastate,  within  the   State,   and  to 

ship  it  interstate  we  had  to  have  a  Federal  label 

approval. 

Q.  Did  you  tell  them  it  would  be  a  Park,  Ben- 
ziger  &  Company  label? 

A.  Oh,  definitely.  I  told  them,  I  said  at  the  time 
should  Park,  Benziger  &  Company  take  over  the 
contract  it  would  be  a  Park,  Benziger  label. 

Mr.  Naus:  I  think  that  is  all  at  this  time,  your 
Honor. 

Mr.  Bourquin:     That  is  all. 

The  Court:     Anything  further? 

Mr.  Bourquin:  Not  from  Mr.  Hermann,  your 
Honor.  I  was  going  to  call  Mr.  Breslauer  for  a 
matter. 


ALFRED  BRESLAUER, 
called  for  the  Plaintiff;  sworn. 

Direct  Examination 

Mr.  Bourquin:  Q.  Your  name  is  Alfred  Bres- 
lauer? 

A.     Alfred  Breslauer,  111  Sutter  Street. 

Q.  Mr.  Breslauer,  you  are  an  attorney  at  law 
of  San  Francisco?  [214]  A.     I  am. 

Q.  And  have  been  for  some  several  years  last 
past,  have  you?  A.     I  have. 
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Q.  You  are  also  one  of  the  attorneys  of  record 
for  the  plaintiff  in  this  action,  are  you? 

A.     I  am. 

Q.  In  other  words,  you  are  one  of  the  plaintiff's 
attorneys  representing  them? 

A.     That  is  right. 

Q.  Had  you  represented  Park,  Benziger  &  Com- 
pany prior  to  April  28,  1943? 

A.     No,  I  had  not. 

Q.  I  will  ask  you,  calling  your  attention  to  the 
period  of  time  when  Park,  Benziger 's  man  consulted 
you  with  respect  to  this  controversy,  can  you  tell 
us  when  that  was,  what  date  it  was? 

A.     That  was  April  28. 

Q.  Are  you  clear  on  the  date?  Had  you  any 
assistance  in  fixing  the  date? 

A.  The  demand  that  I  prepare,  and  which  was 
served  upon  Mr.  Jean  Bercut,  enabled  me  to  fix 
that  date. 

Q.  As  the  day  before  that  instrument  was 
drawn? 

A.  The  day  before  was  the  first  day  that  I  had 
any  conference  with  any  representative  of  Park, 
Benziger,  and  the  day  on  which  certain  telephone 
calls  were  made. 

Q.  So  that  you  did  on  April  28,  and  the  day  be- 
fore that  instrument  was  drawn,  you  were  consulted 
by  Park,  Benziger 's  representative,  were  you? 

A.     That  is  correct. 

Q.  Did  you  on  that  date  communicate  with  any 
of  the  defendants?  A.     I  did. 
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Q.     On  April  29.    And  how? 

A.     By  telephone. 

Q.  Did  you  speak  to  any  of  the  defendants  on 
April  28?  A.     I  did. 

Q.     Which  ones,  please? 

A.     I  spoke  to  Mr.  Pierre — Mr.   Peter  Bercut. 

[215] 

Q.     Peter  Bercut?  A.     That  is  correct. 

Q.  Was  the  subject  of  your  conversation  one 
related  to  this  controversy?  A.     It  was. 

Q.     Just  tell  us  what  was  said  between  you. 

A.  Prior  to  my  telephone  conversation  with  Mr. 
Peter  Bercut  I  attempted  to  reach  Mr.  Jean  Bercut. 

Mr.  Nans:  If  the  Court  please,  he  was  only 
asked  about  a  particular  conversation,  wasn't  he? 

The  Court:     Read  the  question. 

(Question  read.) 

A.  I  told  Mr.  Peter  Bercut  that  I  had  tele- 
phoned to  Mr.  Jean  Bercut  and  had  had  no  reply 
to  my  telephone  message;  that  I  was  representing 
Park,  Benziger  &  Company,  and  Mr.  Elman  of 
Park,  Benziger  &  Company  had  consulted  me,  and 
that  I  wanted  to  obtain  the  return  of  the  contract 
which  Mr.  Elman  of  Park,  Benziger  &  Company 
had  loaned  to  Mr.  Jean  Bercut,  and  asked  Mr. 
Peter  Bercut  if  he  could  return  it  to  me  or  to  Mr. 
Elman.  I  told  him  that  if  he  did  not  wish  to  talk 
to  me,  I  would  be  glad  to  talk  to  his  attorney;  if 
he  would  prefer,  I  would  talk  directly  to  his  at- 
torney. He  said  he  couldn't  give  me  the  name  of 
his  attorney,  as  he  didn't  know  who  his  attorney 
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would  be;  that  he  had  a  number  of  attorneys;  that 
he  did  not  have  the  contract,  and  that  I  would 
have  to  talk  to  Mr.  Jean  Bercut  about  the  contract. 
T  asked  him  if  he  would  have  Mr.  Jean  Bercut 
call  me.  He  said  he  would. 

Mr.  Bourquin:  Q.  Prior  to  that  had  you  made 
any  attempt  to  communicate  with  Mr.  Jean  Bercut? 

A.     I  had. 

Q.     What  attempt? 

A.  I  called  the  Grant  Market  and  asked  for  Mr. 
Jean  Bercut  and  left  my  name  -with  the  telephone 
operator  to  have  him  call  me  when  he  came  in.  [216] 

Q.  Subsequent  to  April  28  did  you  receive  any 
return  or  reply  from  Mr.  Jean  Bercut  or  anything 
else  from  Mr.  Pierre  Bercut  %  A.      I  did  not. 

Q.  Did  you  call  again  to  the  market  by  phone 
prior  to  your  preparation  of  the  demand,  which  is 
here  in  evidence  as  Plaintiff's  Exhibit  9? 

A.  I  called  again  on  the  29th,  prior  to  the  prepa- 
ration of  the  demand.  I  spoke  to  the  telephone  oper- 
ator and  asked  if  Mr.  Jean  Bercut  was  there.  She 
said  no,  and  asked  me  who  was  calling.  I  gave  her 
my  name.  She  said,  "I  recognize  your  name.  You 
called  yesterday.  I  gave  that  message  to  Mr.  Jean 
Bercut.    I  will  give  him  the  message  again." 

Q.  Did  you  hear  anything  back  from  him  prior 
to  your  preparation  and  dispatch  of  your  demand? 

A.     I  did  not. 

Q.  Was  the  demand,  this  Plaintiff's  Exhibit  9, 
served  on  Mr.  Jean  Bercut  that  day? 
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A.  It  was  prepared  on  the  29th,  and  I  have  my 
files — I  think  I  delivered  it  to  you — which  is  the 
affidavit  of  a  process  server  that  it  was  served  that 
day.  That  is  my  recollection  now.  I  will  have  to 
refer  to  that  file. 

Mr.   Bourquin:     You  will  agree  to  that? 

Mr.  Nans :  It  was  agreed  to  yesterday,  Mr.  Bour- 
quin; you  and  I  agreed  that  the  demand  was  made 
in  the  form  there  and  that  it  was  made  on  that  par- 
ticular day,  whereupon  you  stated  to  the  jury  the 
substance  of  it. 

Mr.  Bourquin:  I  wanted  to  cover  this  point 
raised  at  that  time  as  to  what  action  was  taken  on 
the  28th  following  the  statement  that  Mr.  Jean 
Bercut  made  to  Mr.  Elman  over  the  telephone. 

Mr.   Naus:     Yes. 

Mr.  Bourquin:  Q.  Mr.  Breslauer,  following  the 
service  of  the  demand  did  you  receive  any  reply  or 
communication  from  Mr.  Bercut,  from  either  one  of 
the  defendants  or  anyone  on  their  [217]  behalf  ? 

A.     None  whatsoever. 

Q.  Did  you  make  any  further  attempt  to  com- 
municate with  them? 

A.  I  have  no  recollection  of  any  further  attempt 
to  communicate  with  them  after  the  demand. 

Q.  How  long  did  you  wait  before  you  filed  a 
complaint  in  this  case? 

A.  I  think  the  complaint  was  filed  within  a 
period  of  a  week  or  ten  days — that  is  my  recollec- 
tion.   Some  time  was  spent  in  preparing  the  com- 
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plaint  and  getting  together  the  authorities  and  dif- 
ferent things. 

Mr.  Bourquin:  That  is  all.  You  may  cross  ex- 
amine. 

Cross  Examination 

Mr.  Naus:  Q.  Mr.  Breslauer,  in  other  words, 
up  to  the  time  the  complaint  was  filed  you  had  not 
heard  from  the  defendants;  that  is  correct? 

A.     That  is  correct. 

Q.  And  since  the  complaint  was  filed  that  is 
about  equally  true,  isn't  it?  You  have  not  heard 
from  the  defendants  since? 

A.     Oh,  yes,  I  have  heard  from  them  since. 

Q.     With  respect  to  the  demands  you  made? 

A.  I  heard  from  their  attorney  with  respect  to 
the  demand,  yes. 

Q.  Just  one  more  question:  Up  to  the  time  you 
prepared  this  demand,  and  without  telling  me — I 
am  not  asking  what  anyone  said  to  you — who  all  did 
you  talk  to  about  this  case? 

A.  I  spoke  to  Mr.  Elman  and  I  spoke  to  Mr. 
Hermann — I  believe  that  is  all. 

Q.  In  or  around  that  time  did  you  speak  to  a 
Mr.  Baer  about  it? 

A.  Mr.  Baer  referred  Mr.  Hermann  and  Mr. 
Elman  to  my  office.    Mr.  Baer  is  a  client  of  mine. 

Q.     Mr.  Ernest  Baer? 

A.  Mr.  Ernest  Baer,  and  I  am  not  clear  whether 
he  came  with  Mr.  Hermann  and  Mr.  Elman  to  my 
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office,  or  whether  he  telephoned  to  me  and  said  they 

were  coming  over.  [218] 

Q.     Aside   from  Hermann,   Elman   and   perhaps 
Baer,  yon  talked  to  no  one  else  about  it? 

A.     That  is  correct. 

Mr.  Nans:     That  is  all. 

Mr.  Bourquin :     That  is  all,  Mr.  Breslauer.  Thank 
you.  [219] 


Mr.  Bourquin:  Mr.  Naus  asked  yesterday  for 
some  communication  from  Park-Benziger,  or  fur- 
ther communication  to  the  Bercut  brothers  on  the 
subject  of  the  assignment,  and  I  now  want  to  call 
your  attention  to  this  letter  of  March  11,  which  was 
among  the  records  of  the  Clerk. 

Mr.  Naus:  You  may  offer  it,  or  I  will  offer  it, 
or  I  will  join  you  in  an  offer  of  it,  but  there  is  not 
a  word  in  there  about  an  assignment. 

Mr.  Bourquin:  I  will  let  the  letter  speak  for 
itself,  and  I  will  offer  it,  your  Honor,  as  plaintiff's 
exhibit  next  in  order.    May  I  read  if? 

The  Court:     Yes. 

(The  letter  was  marked  "Plaintiff's  Exhibit 
12.") 

Mr.  Bourquin:  It  is  on  the  stationery  of  Park, 
Benziger  &  Co.,  Inc.,  with  their  address  and  other 
letterhead  information  at  the  top,  and  dated  March 
11,  1943,  New  York.    Addressed  to: 
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"  Merchants  Ice  &  Cold  Storage  Co., 
Lombard  &  Montgomery  Sts. 
San  Francisco,  Calif. 

Attention:  Mr.  Pierre  Bercut 

Gentlemen : 

Just  a  few  words  to  let  you  know  of  the 
progress  we  have  made  here  on  the  labels  for 
your  wines. 

To  date  we  have  had  at  least  ten  different 
artists  drawing  of  various .  labels  from  which 
we  have  selected  one,  sample  of  which  will  go 
forward  to  you  when  finished,  which  we  believe 
reflects  the  quality  of  the  product  which  we 
will  market.  We  have  attempted  in  every 
respect  to  carry  out  the  fine  reserved  atmos- 
phere of  our  former  imported  merchandise  in 
this  new  label.  We  have  attempted  to  make  a 
very  simple  yet  highly  dignified  label  with 
little  colorings  so  as  [220]  to  have  a  rich  con- 
sumer eye  appeal  of  the  better  imported  wines. 

We  have  also  attempted  to  Americanize  the 
label  to  a  point  where  it  is  readily  interpreted 
by  the  consumer  from  its  point  on  the  shelf. 
There  are,  of  course,  many  other  details  which 
wTe  have  exhausted  before  finally  selecting  this 
label,  which  are  too  numerous  to  mention.  We 
feel  that  you  will  be  very  happy  with  our  selec- 
tion. 

We  fully  realize  that  you  may  be  very  eager 
and  anxious   to   start   casing  merchandise   for 
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shipment.  We  must  however  not  lose  sight  of 
the  fact  that  in  the  preparation  of  the  labelling 
and  packaging  it  is  necessary  to  take  adequate 
pains  and  time  so  that  the  ultimate  product 
will  reflect  all  its  justifiable  merits. 

We  further  realize  that  it  is  your  desire  and 
ours  to  build  a  business  on  these  Avines  to  out- 
last present  war  time  conditions — therefore  we 
are  proceeding  with  the  utmost  care  basing  our 
operations  here  on  a  far  sighted  policy.  I  am 
sure  that  you  are  cognizant  of  this  and  are 
willing  to  have  the  necessary  time  spent  for 
producing,  labelling  and  finishing  the  package. 

At  this  writing  it  will  be  about  two  weeks 
before  we  can  make  our  trip  to  the  Coast.  By 
that  time  we  will  have  with  us  finished  labels 
and  we  will  then  be  able  to  give  you  shipping 
instructions  which  will  start  the  wine  moving 
to  our  various  accounts. 

Anticipating  the  pleasure  of  meeting  you  and 
your  brother  Jean  personally,  and  with  kindest 
personal  regards  from  Mr.  Serge  Hermann,  I 
remain, 

Very  truly  yours,  [221] 

PARK,  BENZIGER  &  CO.,  INC. 
PHILIP  ELMAN, 

Vice-President. ' ' 


vs.  Park,  Benziger  &  Co.,  Inc.  231 

PIERRE  J.  CHOLET, 

called  as  a  witness  on  behalf  of  plaintiff;  sworn. 

The  Clerk :  Will  you  give  your  name  to  the  court 
and  jury,  please?  A.     Pierre  J.  Cholet. 

Direct  Examination 

Mr.  Bourquin:  Q.  Mr.  Cholet,  you  live  in  San 
Francisco?  A.     Yes,  I  do. 

Q.     What  is  your  business,  please? 

A.     Wine  merchant. 

Q.  Wine  merchant.  May  I  ask  how  long  you 
have  been  in  the  wine  business  % 

A.  Ever  since  1933  in  this  country,  and  previous 
to  that  in  Europe. 

Q.  Prior  to  1933  in  Europe.  Where  is  your  place 
of  business  in  San  Francisco? 

A.     580  Market  street. 

Q.  580  Market  Street.  How  long  have  you  been 
in  business   in   California? 

A.     Since  October,  1942. 

Q.  Where  prior  to  that  time  had  you  done  your 
business  in  the  United  States? 

A.  I  was  in  the  East.  I  had  a  consulting  busi- 
ness in  New  York  up  to  1939.  Then  I  became  asso- 
ciated with  California  Wine  Sales,  of  Lodi,  Cali- 
fornia, as  Gulf  Coast  Manager,  stationed  in  New 
Orleans,  and  covered  all  the  territory  of  Texas, 
Louisiana  and  Florida. 

Q.     That  was  what  period,  please  ? 

A.  That  was  from  1939  to  January,  1942;  Sep- 
tember, 1939  to  January,  1942. 
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Q.  Prior  to  your  entry  in  business  in  the  United 
States,  you  said  you  had  been  in  business  in  Europe, 
in  the  wine  business. 

A.     Yes;  my  family  was  in  the  wine  business. 

[222] 

Q.     What  part  of  Europe,  please*? 

A.     In  Tours,  France. 

Q.  So  you  were  born  and  raised  in  the  wine 
business  ?  A.     Yes. 

Q.  At  the  present  time  what  is  the  nature  of 
your  wine  business? 

A.  Well,  producing  wine  and  buying  wine,  and 
shipping  wine  in  bulk. 

Q.  Are  you  familiar  with  the  wine  industry  and 
the  circumstances  of  it  in  California? 

A.     Yes,  I  am. 

Q.  Were  you  familiar  with  it  prior  to  January 
of  1943?  A.     Yes,  I  was. 

Q.  Will  you  please  tell  us,  Mr.  Cholet,  what  was 
the  circumstance  of  the  wine  industry,  what  was  the 
situation  in  it  in  1942  and  at  the  opening  of  1943, 
with  particular  reference  to  wines  of  the  types  we 
have  spoken  of  here,  still  wine? 

A.  Well,  the  demand  for  wine  started  to  become 
very  active  in  the  spring  of  1942,  and  the  prices 
naturally  started  to  climb,  as  the  demand  became 
greater,  and  several  large  whisky  outfits  came  into 
the  State  of  California  and  started  buying  wineries 
and  accumulating  inventories  sometimes  in  the 
fall  of  1942,  I  believe  it  was,  and  created  a  great 
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shortage,  with  the  result  that  the  majority  of  the 
bottlers  of  the  country  were  without  a  source  of 
supply,  and  started  coming  to  California  to  look  for 
new  sources  of  supply.  I  was  one  of  them.  As  a 
matter  of  fact,  I  came  here  in  October  because  my 
partner  was  ill,  and  there  was  no  sense  of  being  out 
selling  when  we  had  no  merchandise  for  sale.  We 
were  brokers  at  that  time,  and  we  were  forced  into 
the  producing  business  because  we  had  to  get  wine. 

Q.  So  you  came  to  California  in  the  latter  part 
of  1942  to  meet  that  situation?  A.     Yes. 

Q.  What  was  the  influence  and  the  progress  of 
the  situation  from  October,  1942  up,  on  through  the 
early  months  of  1943? 

A.  It  became  much  worse,  because  all  these  bot- 
tlers were  here  and  [223]  were  knocking  at  the  doors 
of  the  wineries,  and  the  producers,  every  day,  and 
getting  everyone  crazy,  and  naturally  when  the  next 
one  came  the  price  had  gone  up  a  little  bit  and  no 
sales  had  been  made.  That  went  on  until  the  time 
that  OPA  stepped  in  to  attempt  to  put  a  stop  to  the 
craze  of  price  raising. 

Q.  Are  you  familiar  with  the  wines,  or  the  type 
of  wines  that  were  the  subject  of  the  contract  that 
is  marked  Plaintiff's  Exhibit  No.  2,  Mr.  Cholet? 
I  will  refer  you  to  page  2  of  that  document.  You 
might  look  at  the  specification  of  wine  on  that  and 
answer  the  question,  please. 

A.     Yes,  I  am,  Mr.  Bourquin. 
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Q.  By  the  way,  had  you  ever  chanced  to  see  this 
particular  wine,  yourself?  A.     Yes. 

Q.     Where? 

A.  I  saw  it  first  at  the  Merchants  Ice  &  Storage 
Company,  where  Mr.  Jean  Bercut  and  Mr.  Hermann 
took  me,  together  with  Mr.  Pierre  Bercut,  and  I 
saw  the  racked  wine,  at  the  popular  temperature, 
and  kept  in  wonderful  shape,  and  told  Hermann 
that  he  had,  I  believed  he  had  made  a  very  unusual 
deal. 

Q.     When  was  that,  do  you  remember? 

A.  That  was  in — that  was  a  few  days  after  he 
had  closed  the  deal  with  them.  I  don't  recall  the 
exact  date.   It  was  probably  in  February  of  1943. 

Q.  Let  me  ask  you,  at  that  time  and  on  from 
that  period  was  there  any  market  in  California  and 
San  Francisco  for  wine  of  that  type? 

A.  There  was  a  very  active  market,  and  there 
still  is.  As  a  matter  of  fact,  it  is  still  rather  diffi- 
cult, it  is  difficult  for  us,  especially  as  wine  mer- 
chants to  find  even  ordinary  wine.  We  have  stopped 
looking  for  that  class  of  merchandise  long  ago. 

Mr.  Naus:  Mr.  Bourquin,  I  don't  like  to  inter- 
rupt, but  I  didn't  understand  whether  your  question 
refers — you  mean  a  market  in  which  any  wine  could 
be  bought,  or  which  it  could  be  sold?  I  don't  quite 
understand.  [224] 

Mr.  Bourquin:  Well,  I  want  to  know  if  there  is 
any  market — well,  I  will  ask  the  question  if  there 
is  any  market. 
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A.  There  are  many  people,  such  as  ourselves, 
who  would  like  to  buy  it,  and  there  are  many  con- 
sumers who  would  buy  a  bottle  directly  from  the 
liquor  store. 

Q.  Do  you  know,  and  did  you  know  during  the 
period  1943  commencing  with  the  months  of  March 
and  April  and  r mining  through  the  year,  whether 
wines  of  similar  type  were  being  bottled  and  sold  in 
San  Francisco  and   California?  A.     Oh,   yes. 

Q.  Do  you  know  whether  concerns  were  han- 
dling similar  wines?  A.     Yes. 

Q.  Will  you  tell  us  whether  or  not  owing  to  the 
influence  and  demand  created,  as  you  have  de- 
scribed, since  the  latter  part  of  1942,  that  there  has 
since  that  time  and  continues  up  to  now  to  be  a 
most  active  market  for  that  type  of  wine  in  Cali- 
fornia that  we  have  ever  experienced? 

A.     Yes,  it  has. 

Q.  Do  you  know,  Mr.  Cholet,  what  the  price  re- 
action was  to  those  conditions  in  that  type  of  wine 
in  the  months  of  January,  February,  March,  April 
and  May,  1943?  A.     They  went  up  in  price. 

Mr.  Naus:  May  I  have  the  answer  stricken?  If 
your  Honor  please,  I  object  to  any  question  going 
to  the  matter  of  price  if  it  is  designed  to  elicit  any 
information  as  to  prices  at  which  the  defendants 
could  sell  the  wine  in  litigation  as  distinguished 
from  the  prices  at  which  the  plaintiff,  Park,  Ben- 
ziger &  Company,  could  buy  the  wine  in  the  market. 
I  object,  secondly,  on  the  ground  that  there  is  no 
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evidence  in  the  record  to  go  into  the  question  of 
market  or  market  value,  at  all  in  the  face  of  the 
admission  by  the  witnesses  El  man  and  Hermann 
that  there  was  not  available  to  them  in  the  market 
anywhere  in  the  United  States  any  duplicate  or  sub- 
stitute wines.  [225] 

Mr.  Bourquin:  I  would  like  to  make  two  obser- 
vations as  to  that.  It  might  be  well  for  me  to  say 
at  this  time  that  I  do  not  intend  by  that  question, 
I  don't  want  the  witness  to  understand  me  to  say 
that  he  has  the  prices  of  these  wines,  or  similar 
types  of  wines  for  that  period ;  I  only  want  to  know 
from  him  whether  or  not  there  was  a  sharp  up-turn 
in  the  price  of  wines  of  this  type  in  California  and 
San  Francisco  throughout  between  January  and 
April  of  1943. 

The  Court:  I  think  the  testimony  already  indi- 
cates that,  does  it  not? 

Mr.  Bourquin:  Well,  if  so,  I  only  wanted  to 
emphasize  it. 

Mr.  Naus:  I  add  the  further  ground  for  the  ob- 
jection that  it  is  now  confessed  to  be  repetitious  in 
form. 

The  Court:     I  think  so. 

Mr.  Bourquin:  Well,  if  we  are  all  agreed  that 
that  is  in  the  record  I  am  satisfied,  your  Honor. 

The  Court:  Well,  I  don't  know  whether  Mr. 
Naus  will  agree  to  that,  but  my  recollection  of  the 
testimony  of  this  witness  was  that  the  price  of 
wine  was  rising  and  is  still  rising.   Isn't  that  right? 
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The   Witness:     A.     That's   right. 

Mr.  Bourquin:  And  sharply;  let  us  say  substan- 
tially. A.     Very  substantially. 

Mr.  Bourquin:  You  will  agree  to  that,  Mr. 
Naus? 

Mr.  Naus:  Do  you  wish  me  to  be  sworn?  I  can 
tell  you  an  awful  lot  about  it.  I  am  willing  to  be 
sworn. 

The  Court:  Isn't  it  a  matter  of  common  knowl- 
edge? 

Mr.  Bourquin :  Your  Honor,  -I  drink  very  little 
wine,  even  for  a  Frenchman,  or  of  French  descent; 
I  drink  very  little  wine.  I  will  almost  confess  to 
not  drinking  any.  [226] 

Mr.  Naus:     I  will  join  in  that  stipulation. 

The  Court :     All  right. 

Mr.  Bourquin :  Q.  Mr.  Cholet,  what  other  winer- 
ies or  concerns  in  California,  at  the  time  we  are 
speaking  of,  commencing  with  1942  and  throughout 
the  years  since,  have  and  are  producing  the  same 
type  of  wine? 

Mr.  Naus:  One  moment.  I  don't  know  what 
dates  you  are  referring  to  in  that  question. 

Mr.  Bourquin:  January,  let  us  say  commencing 
with  January,  1943  and  run  right  on  to  date. 

Mr.  Naus:  If  the  Court  please,  that  is  objected 
to  upon  the  same  grounds  heretofore  stated  with 
reference  to  the  other  question;  upon  the  ground 
that  it  can  only  relate  to  the  question  of  market  or 
market  value  and  there  must  first  be  a  foundation 
laid  that  any  wine  produced  was  available  to  the 
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plaintiff  or  to  Hermann,  or  to  Chateau  Montelena 

of  New  York.    There  has  been  no  showing  of  that 

kind. 

The  Court:     Objection  sustained. 

Mr.  Bourquin:  That  may  be  a  question  we  will 
argue,  your  Honor.  May  I  have  an  exception  to 
that  ruling  to  preserve  our  position? 

The  Court:  Certainly.  The  evidence  here  shows 
it  was  Fruit  Industries  wine. 

Mr.  Bourquin:  Yes,  your  Honor.  I  want  to 
show  it  was  a  common  type  of  ordinary  type  of 
California  wine. 

The  Court:  Well,  I  presume  it  will  be  admitted 
it  was  a  common  type  of  wine,  will  it  not? 

Mr.  Naus:  I  will  admit  that  it  was  any  kind 
of  wine,  either  Fruit  Industries,  or  better  or  worse, 
whatever  he  wishes  to  describe  it.  [227] 

The  Court:     It  is  ordinary  wine,  isn't  it? 

Mr.  Bourquin:  Yes.  I  want  to  show  whether 
during  the  period  we  are  speaking  of  other  common, 
or  similar  types  of  wine  are  now  being  produced 
and  being  sold. 

Mr.  Naus:  But  that  would  still  leave  the  record 
short  of  any  showing  that  the  plaintiff  or  Hermann 
had  a  market  available  to  them. 

Mr.  Bourquin:  I  would  like  to  argue  the  point. 
I  know  Mr.  Naus  has  suggested  a  point  of  law  in 
certain  instructions  he  submitted,  and  interprets 
our  code,  the  section  from  the  Sales  Act.  I  looked 
into  the  law  some  last  night,  and  I  would  like  to 
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argue  to  your  Honor.    I  know  you  do  not  want  it 

now  before  the  jury. 

The  Court:     Yes.    The  ruling  may  stand. 

Mr.  Bourquin:  May  my  statement,  your  Honor, 
be  considered  as  an  offer  of  proof  that  I  made? 

The  Court:     Yes.   An  offer  of  proof  of  what? 

Mr.  Bourquin:  An  offer  of  proof,  your  Honor, 
that  all  types  of  wine,  the  wines  like  these 

The  Court:  Could  be  bought  in  this  market.  Is 
that  it? 

Mr.  Bourquin:  Were  being  produced  and  sold 
in  this  market  in  San  Francisco  throughout  1943 
and  to  date,  and  in  quantity. 

The  Court:  Well,  I  think  perhaps  Mr.  Naus 
would  be  willing  to  stipulate  that  similar  wines  were 
being  produced. 

Mr.  Naus:     Yes. 

The  Court:  What  he  objects  to  is  any  sales,  any 
proof  of  any  sale  of  the  wine,  because,  first,  a 
proper  foundation  has  not  been  laid,  and,  second, 
as  I  understand  it,  because  he  doesn't  think  it  is 
proper  proof  to  offer  at  this  time  under  the  plead- 
ings and  so  forth  of  the  case.  You  say  we  don't 
need  to  discuss  those  things  at  this  time.  [228] 

Mr.  Bourquin:     Yes,  your  Honor. 

The  Court:  I  think  his  objection  is  good.  I  un- 
derstand now  there  is  no  objection  on  the  part  of 
Mr.  Naus  to  your  statement  that  there  is  similar 
wine  produced  in  California  to  the  wine  involved  in 
this  case. 
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Mr.  Bourquin:     Yes,  your  Honor. 

The  Court:     That  is  true. 

Mr.  Bourquin:     I  want  to  go  further. 

The  Court:  You  wish  to  go  further  and  show 
what  they  were  selling  for? 

Mr.  Bourquin:  Not  what  they  were  sold  for  by 
this  witness,  your  Honor.  I  want  to  show  they  would 
be  sold  as  fast  as  they  could  be  produced,  and  that 
extends  to  their  production  throughout  1943  and 
right  up  to  date,  including  today. 

The  Court:  I  suppose  there  is  not  any  question, 
Mr.  Naus,  but  what  there  is  a  great  demand  for 
California  wines,  as  fast  as  they  can  be  produced 
and  put  on  the  market  they  are  sold? 

Mr.  Naus :  If  the  Court  please,  no  question  that 
the  wines  are  still  growing,  the  sun  is  still  shining 
on  the  grapes,  the  yare  still  getting  the  juice  out  of 
the  grapes,  they  are  still  fermenting  it,  they  are  still 
selling  the  product. 

The  Court:  And  there  is  still  a  demand  for  the 
wines  and  wines  are  being  sold. 

Mr.  Naus:  Yes,  but  in  admitting  that  I  don't 
admit  that  either  the  plaintiff  or  Hermann  or  Mrs. 
Hermann,  newcomers  in  the  market,  could  come  into 
the  market  and  get  any  wine  such  as  has  been  pro- 
duced in  California  and  bottled. 

Mr.  Bourquin:  I  may  say,  your  Honor,  I  can 
understand  and  sympathize  with  Mr.  Naus'  position 
when  I  look  at  the  whisky  situation.  I  know  how 
hard  that  is  to  obtain  and  they  sell  it  [229]  as  fast 
as  it  can  be  obtained. 
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Mr.  Naus :  I  will  stipulate  with  you  further  that 
they  are  still  selling  things  they  call  whisky. 

The  Court:  Now,  gentlemen,  do  you  want  to 
leave  the  matter  like  this? 

Mr.  Bourquin:  Well,  I  have  made  the  offer  of 
proof,  your  Honor. 

The  Court :     Very  well. 

Mr.  Bourquin:  We  have  an  exception  to  the 
ruling,  your  Honor? 

The  Court:     Yes. 

Mr.  Bourquin :     You  may  cross  examine. 

Mr.  Naus:     No  questions. 


HARRY  F.  RATHJEN, 

called  as  a  witness  on  behalf  of  plaintiff;  sworn. 

The  Clerk :  Wil  you  state  your  name  to  the  Court 
and  jury?  A.     Harry  F.  Rathjen. 

Direct  Examination 

Mr.  Bourquin :  Q.  Mr.  Rathjen,  you  live  in  San 
Francisco  and  are  in  business  here,  are  you? 

A.     Yes. 

Q.     What  is  your  business,  please? 

A.     Wholesale  wines  and  liquors. 

Q.     Your  place  of  business  is  where? 

A.     Mission  street,  664  Mission. 

Q.  How  long  have  you  been  in  the  business  of 
wholesale  wines  and  liquors  in  San  Francisco? 

A.     Since  repeal  in  1934. 
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Q.  Yesterday  here  in  the  course  of  discussion  of 
this  controversy  reference  was  made  to  a  letter  of 
yours  that  you  gave  to  Mr.  Philip  Elman,  of  Park, 
Benziger  &  Co.  That  letter  is  in  evidence.  I  call 
your  attention  to  it.  Would  you  peruse  it,  please? 

A.     I  recognize  the  letter.  [230] 

Q.  You  recognize  the  letter.  The  subject  mat- 
ter, Mr.  Rath  j  en,  would  indicate  that  prior  to  the  date 
of  that  letter  you  had  been  shown  and  had  seen  the 
wine  in  the  Merchants  Ice  &  Cold  Storage  Company 
of  Bercut  Bros.,  who  are  referred  to  in  this  letter, 
Plaintiff's  Exhibit  10?  A.     Yes. 

Q.  Under  what  circumstances,  please,  had  you 
been  shown  or  seen  the  wine'? 

A.  Well,  Mr.  Bercut  called  for  me  at  our  place 
of  business  and  took  me  down  there  to  show  it  to  me. 

Q.     For  what  object? 

A.  Well,  we  had  shown  an  interest  in  purchas- 
ing some,  and  he  merely  took  me  down  to  show  me 
the  way  it  was  racked,  as  a  point  of  interest. 

Q.     And  offered  it  to  you  for  sale? 

A.  He  said  as  long  as  there  was  some  available 
we  would  be  able  to  get  it. 

Q.  Did  he  quote  you  prices  on  the  wine  he 
showed  you? 

Mr.  Naus:  I  ask  that  the  answer  go  out  for  the 
purpose  of  the  objection.  If  the  question  is  de- 
signed to  elicit  any  offer  to  sell  after  April  27,  1943, 
I  object  to  it  on  all  the  grounds  heretofore  stated 
in  the  questions  put  to  Mr.  Cholet. 
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Mr.  Bourquin:     No.  I  want  to  show,  if  I  can 


Mr.  Naus :  If,  on  the  other  hand,  the  question  is 
designed  to  elicit  an  offer  before  April  27th,  it 
would  be  relevant  on  another  point  and  I  would 
make  no  objection.  It  is  not  clear  what  the  question 
really  calls  for. 

Mr.  Bourquin:     I  will  withdraw  the  question. 

Q.  Let's  ask  this,  how  nearly  can  you  fix  the 
date  when  the  wines  were  shown  to  you  and  offered 
to  you?  A.     Oh,  the  letter  is  dated  May. 

Q.     May  5th. 

A.     I  would  say  it  was  in  April. 

Q.  The  letter  says,  "Over  two  weeks  ago." 
Would  that  be  about  correct? 

A.     Approximately.   [231] 

Mr.  Naus :     That  would  make  it  about  April  21st. 

Mr.  Bourquin :     April  20th,  I  get. 

Mr.  Naus:  April  21st,  wouldn't  it  be,  if  I  did 
not  calculate  incorrectly. 

Mr.  Bourquin:  Q.  The  wine  offered  to  you  at 
that  time,  as  the  letter  would  indicate,  was  5000 
cases  of  varieties  of  burgundy,  zinfandel,  claret, 
sauterne,  Riesling  and  Chablis.  A.     Yes. 

Mr.  Bourquin:     That  is  all. 

Cross  Examination 

Mr.  Naus:  Q.  Have  you  the  letter  there?  The 
date  of  the  letter  and  your  statement  here  with  re- 
spect to  two  weeks,  you  subtract  two  weeks,  would 
you,  from  May  5th,  to  get  that  date? 

A.  Yes,  that  is  approximately  it.  I  did  not 
specify  any  particular  date. 
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Q.  Yes.  That  is  all  I  am  trying  to  say.  Am  I 
correct  in  suggesting  April  21st,  I  have  calculated 
back  just  as  anybody  in  the  court-room  could  cal- 
culate it,  so  it  would  be  April  21,  1943? 

A.     Two  weeks. 

Q.  That  is  before  that.  As  of  that  time  when 
had  you  met  Mr.  Elman? 

A.  He  happened  to  visit  me  shortly  after  I  had 
seen  these  wines,  I  don't  recall  just  when,  and  I 
spoke  to  him  about  these  wines  being  available. 

Q.  About  what  date  would  you  fix  it  that  you 
spoke  to  him  about  them'? 

A.  It  just  happened  to  coincide  very  closely  to 
the  date  that  I  visited  Merchants  Ice  there  and  saw 
the  wines,  a  few  days. 

Q.  Would  you  say,  as  best  you  can  recollect, 
then,  that  it  was  about  April  21st,  1943,  you  so  told 
Elman? 

A.  It  was  coincident  that  Mr.  Elman  happened 
to  come  in  a  few  days  after  I  had  seen  the  wines. 

[232] 

Q.  I  know  that.  You  have  previously  told  us 
that.  My  question  is  simply  this,  I  am  trying  to 
fix  the  date  as  to  when  you  told  Elman  the  Bercuts' 
wine  had  been  offered  you,  and,  as  I  understand  it, 
it  coincides,  or  was  about  April  21st  that  you  so 
told  him.   Have  I  got  it  right1? 

A.     That  is  approximately  right. 

Q.  You  told  him  what  wines  they  were,  didn't 
you,  the  Bercut  Bros.'  wines  down  in  the  Merchants 
Ice  &  Cold  Storage  Company?  A.     Yes. 
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Q.     Was  anyone  else  present  at  that  time'? 

A.     No. 

Q.  Well,  did  he  say  whether  or  not  he  already 
claimed  to  have  already  bought  that  very  wine  from 
the  Bercuts?  A.     No. 

Q.     What  did  he  say  to  you  about  it? 

A.     He  just  said  he  was  very  much  interested. 

Q.     Did  he  ask  you  to  do  anything  about  it? 

A.  Asked  me  to  submit  the  offer  in  writing,  and 
I  said  I  would  be  glad  to,  as  I  already  explained; 
I  had  made  an  offer  to  him  verbally  and  he  asked 
me  to  put  it  in  writing. 

Q.  To  get  it  clear,  about  April  21,  1943,  you 
bumped  into  Elman. 

A.     We  do  business  with  Park-Benziger. 

Q.  Well,  after  April  21,  1943,  you  saw  and 
talked  with  Elman?  A.     Yes. 

Q.  On  that  date  you  made  an  offering  of  wine  to 
him,  it  was  verbal,  and  your  offering  was  5000 
cases  of  wine  that  was  in  bottles  ? 

A.  No  specific  figures  were  mentioned.  I  just 
told  him  that  there  was  a  large  amount  of  wine 
available. 

Q.  And  you  identified  it  as  the  Bercut  Bros, 
wine  ?  A.     Yes. 

Q.  The  wine  that  they  had  down  at  the  Mer- 
chants Ice  &  Cold  Storage  Company  warehouse  in 
bottles  but  not  cased?  A.     Right. 

Q.     And  laying  on  their  sides  in  the  racks? 

A.    Yes. 
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Q.  And  that  the  Bercuts  had  had  that  for  some 
time  ?  A.     Yes. 

Q.  And  that,  as  a  matter  of  fact,  anyone  in  the 
wine  business  knew  [233]  was  all  the  wine  that  the 
Bercuts  then  had?  A.     Yes. 

Mr.  Naus:     That  is  all. 

Redirect  Examination 

Mr.  Bourquin:  Q.  Mr.  Rathjen,  let's  clear  this 
point  up.  Your  letter  indicates  that  over  two  weeks 
before  May  5th  the  wine  had  been  offered  to  you, 
the  Bercut  wine,  by  Bercut  Bros.,  is  that  correct? 

A.     Yes. 

Q.  When  was  it  that  you  drew  Mr.  Elman's 
attention  to  that  fact  that  he  ascertained  from 
you,  was  it  at  that  time,  or  was  it  on  the  eve  of 
the  letter  which  he  asked  you  to  prepare  and  give 
him? 

A.  Well,  it  was  probably  a  few  days  after  I  had 
visited  the  wine  cellars,  that  would  make  it  around 
the  23rd  or  so.  If  it  was  the  21st  that  I  visited  it  it 
would  be  a  few  days  later. 

Q.  You  testified  on  the  occasion  of  the  trial  of 
this  action  before,  didn't  you? 

A.     Yes,  I  was  up  here  once  before. 

Q.  You  testified  on  the  same  subject  at  that 
time,  you  recall,  don't  you? 

A.  I  don't  recall  whether  this  thing  was  brought 
up. 

Q.  On  that  occasion  did  you  fix  the  time  when 
you  drew  this  to  Mr.  Elman's  attention  as  in  May? 
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Mr.  Naus:  No,  Mr.  Bourqnin.  I  think  you  are 
confusing  the  witness.  I  think  on  the  May  occa- 
sion he  was  speaking  about  something  wholly  differ- 
ent which  had  to  do  with  Mr.  Rath  j  en,  the  witness, 
at  the  suggestion  of  Mr.  Ernest  Baer  getting  from 
Jean  Bercut  two  cases  of  assorted  wines  to  be 
shipped  to  New  York  as  samples,  and  that  is  all 
the  May  reference  is  to. 

Mr.  Bourquin:  May  I  call  the  witness'  attention 
to  this,  this  is  a  transcript  of  the  earlier  trial,  Mr. 
Rath  j  en,  and  I  am  looking  at  page  190.  You  can 
look  at  anything  you  want,  but  I  want  to  draw  your 
attention  to  this,  this  was  Mr.  Naus'  cross  examina- 
tion. [234] 

Mr.  Naus:  One  moment.  Before  Mr.  Bourquin 
starts  reading,  this  is  his  own  witness.  Are  you 
reading  for  the  purpose  of  impeaching 

The  Court:  I  don't  think  it  is  necessary  to  read 
it,    You  can  show  the  witness  the  transcript.  [235] 

The  Court:  I  do  not  believe  it  is  necessary  to 
read  it.  Show  the  witness  the  transcript  of  testi- 
mony. 

The  Witness:     Well 

Mr.  Bourquin:  Q.  I  haven't  asked  you  any  ques- 
tion. 

A.  There  is  a  difference  in  months  there — is  that 
what  you  are  referring  to? — the  fact  that  May  is 
designated  there?  At  that  time  I  just  went  by 
memory.  I  didn't  have  any  way  of  determining 
just  when  it  was. 
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Q.  At  the  time  that  you  said  in  answer  to  Mr. 
Naus  that  your  contact  with  Mr.  Elman  was  in 
April,  then  you  said  in  May  it  was  when  he  was 
here,  at  at  time  you  were  going  by  memory;  is  that 
true  1  A.     Yes. 

Q.  What  has  transpired  between  to  change  your 
memory  from  that  occasion  in  September  of  last 
year  and  today? 

A.     This  letter  is  dated  May  5. 

Q.     The  letter  is  dated  May1? 

A.  Yes,  and  I  know  I  had  been  to  the  winery 
before  that  letter  was  written,  naturally,  or  I 
wouldn't  have  been  able  to  describe  it  to  Mr.  Elman, 
and  secondly,  we  did  know  from — I  am  sure  we  did 
speak  verbally  about  this  wine  before  I  wrote  that 
letter. 

Q.  Yes,  but  the  question  now  has  become:  How 
long  before?  The  last  time  you  indicated  it  was 
within  five  days,  and  today  you  surprise  us  with  a 
statement  that  you  thought  it  was  a  few  days  after 
the  time  that  you  saw  them,  around  April  20  or 
before. 

Mr.  Naus:  If  the  Court  please,  I  object  at  this 
point  because  we  now  very  clearly  have  reached  a 
very  extended  cross  examination  of  his  own  witness. 

The  Court:  Well,  it  is.  I  think  Mr.  Bourquin 
is  endeavoring  to  clear  the  matter  up,  and  that  is  all 
he  is  doing,  and  it  seems  to  me  the  letter  is  the  best 
evidence  here.  The  letter  [236]  very  definitely  states 
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when  this  witness  saw  Mr.  Elman — two  weeks  be- 
fore May  5. 

Mr.  Bourquin:  No,  the  letter,  your  Honor,  says 
he  saw  Peter  Bereut  and  the  wines  were  offered  to 
him  over  two  weeks  ago,  in  a  letter  dated  May  5. 

The  Court:     Yes. 

Mr.  Naus:  If  the  Court  please,  he  also  testified 
by  coincidence  he  saw  Elman  at  the  same  time. 

Mr.  Bourquin:     The  letter  doesn't  say  so. 

Mr.  Xaus:  You  and  I  have  the  advantage  over 
Mr.  Bourquin,  your  Honor,  because  we  were  here 
at  the  former  trial  and  he  was  not,  and  you  will 
recall,  and  the  record  shows,  that  when  Mr.  Rath- 
jen took  the  stand  before  he  brought  no  record  with 
him,  none  was  shown  him,  and  he  was  attempting 
to  answer  from  memory  offhand.  What  has  hap- 
pened during  this  trial  is  there  has  been  produced 
by  the  plaintiff  earlier  in  the  case  a  letter  which 
the  witness  recognizes  and  which  itself  fixes  the 
date  that  he  was  groping  for  in  memory  before. 

The  Court:  Q.  What  is  your  best  recollection 
about  this  matter,  Mr.  Rathjen? 

A.  I  would  say  I  would  have  to  correct  the 
previous  testimony  to  April,  I  should  say. 

Q.  You  think  if  you  said  May  at  the  last  trial 
you  were  mistaken? 

A.  I  was  probably  mistaken  by  a  few  days.  It 
was  probably  the  latter  part  of  April. 

Q.  Your  best  recollection  ls  now  that  you  saw 
Mr.  Elman  in  April?  A.     Yes. 
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Q.     Around  April  21,  is  that  so? 

A.     Yes,  your  Honor. 

Q.     Did  Mr.  Elman  call  upon  you*? 

A.     Yes,  your  Honor. 

Q.     He  called  at  your  place  of  business? 

A.     That  is  right. 

Q.     Was  he  seeking-  to  buy  wine? 

A.     We  had  been  buying  from  them.  [237] 

Q.     Buying  from  whom? 

A.  From  Park,  Benziger.  We  were  one  of  their 
customers.  We  had  purchased  liquor  from  them, 
and  he  said  that  he  was  out  here  also  looking  for 
wines  for  the  eastern  market. 

Q.  And  you  then  told  him  about  the  P.  &  J.  wine, 
did  you?  A.     Yes,  your  Honor. 

Q.    And  that  you  had  been  to  see  the  wine? 

A.     Yes,  sir. 

Q.     Did  he  tell  you  he  knew  about  that  wine  ? 

A.     He  didn't  say  anything. 

Q.     He  didn't  say  anything?  A.     No. 

Q.  Did  he  ask  you  to  see  if  you  could  buy  5,000 
cases  of  this  wine  for  him? 

A.     Yes,  your  Honor. 

Q.     And  submit  a  letter  to  him  about  it? 

A.     Yes,  your  Honor. 

Mr.  Bourquin:  Just  a  question  or  two,  your 
Honor,  if  I  may. 

Q.  This  letter  that  we  refer  to  here,  Plaintiff's 
Exhibit  10,  a  photostat  of  your  letter  of  May  5,  you 
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did  not  mail  that  letter;  you  delivered  that  letter  to 

Mr.  Elman,  didn't  you?  A.     Yes,  sir. 

Q.  You  delivered  it  because  he  asked  you  to  pre- 
pare a  letter  reducing  your  information  to  writing 
so  that  he  would  have  it,  didn't  you! 

A.     Yes,  sir. 

Q.  Now,  then,  how  do  you  fix,  with  this  letter  or 
without  it,  your  talk  with  Mr.  Elman  as  two  weeks 
before  this  letter  and  not  just  before  the  letter1? 

Mr.  Naus:  Now  we  are  resuming  cross  exami- 
nation. 

The  Witness :  It  mentions  something  there  in  the 
letter  about  two  weeks  previous. 

Mr.  Bourquin:  May  I  read  this  letter,  your 
Honor  % 

The  Court :     Yes,  read  it,  [238] 

(Plaintiff's  Exhibit  10  was  read  by  Mr.  Bour- 
quin.) 

The  Court:  Do  you  wish  to  ask  the  witness  any 
questions  % 

Mr.  Bourquin:     Yes. 

Q.  Let  me  call  your  attention  to  the  last  para- 
graph of  that  letter? 

"Since  this  merchandise  was  offered  to  us 
by  Mr.  Mamberger,  of  Fruit  Industries  over 
two  weeks  ago,  you  of  course  understand  that 
I  would  have  to  find  out  if  this  lot  is  still  avail- 
able to  me,  so  I  can  only  offer  it  subject  to  my 
having  it  confirmed." 
Does   that   help   you   determine   when   it   was   you 
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talked  to  Mr.  Elman  concerning  the  substance  of 

that   letter? 

A.  "Well,  Mr.  Mamberger  offered  us  this  wine, 
according  to  the  letter,  two  weeks  prior  to  May  5. 

Q.     Over  two  weeks? 

A.  Over  two  weeks,  yes.  Sometime  in  that  two 
weeks — within  that  two  weeks,  Mr.  Bercut  called 
for  me  and  took  me  down  to  see  the  wine,  and  some- 
time later  on  after  that  Mr.  Elman  came  in  and  the 
conversation  took  place.  I  offered  him  some  of  these 
wines  and  he  asked  me  to  write  a  letter — make  it  in 
writing. 

Q.     Did  you  do  it?  A.     Which  I  did. 

Q.     Then?  A.     Yes. 

Mr.  Bourquin:     No  further  questions. 

Mr.  Naus:     No  questions. 

The  Court:  I  think  we  will  continue  the  trial 
now  until  two  o'clock. 

Mr.  Bourquin:     All  right,  your  Honor. 

The  Court:  Remember  the  admonition  hereto- 
fore given,  ladies  and  gentlemen  of  the  jury.  We 
will  be  in  recess  until  two  o'clock.  The  jury  may 
now  retire. 

(Thereupon  a  recess  was  taken  until  2:00  p.m. 
this  date.)  [239] 
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Afternoon  session,  Thursday,  March  16,  1943, 
2  P.M. 

MARCEL  LUSINCHI, 

called  as  a  witness  on  behalf  of  plaintiff;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury,  please?  A.     Marcel  Lusinchi. 

Direct  Examination 

Mrs.  Herzig:  Q.  Mr.  Lusinchi,  will  you  please 
state  your  business? 

A.  Division  Merchandise  Manager,  City  of  Paris 
Dry  Goods  Company. 

Q.     How  long  have  you  held  that  position? 

A.     Around  nine  years. 

Q.     Do  you  live  in  San  Francisco?  A.     Yes. 

Q.  Now,  Mr.  Lusinchi,  in  your  position  have  you 
purchased  wines  which  have  been  made  in  the  State 
of  California  1  A.     Yes. 

Q.     Over  the  last  eight  or  nine  years? 

A.     Yes. 

Q.  Are  you  familiar  with  the  conditions  in  the 
market  on  wines? 

A.     At  the  pjresent  time?  A.     Yes. 

Q.  Were  you  familiar  with  those  conditions  in 
January  of  1943?  A.     Yes. 

Q.     And  throughout  the  year  1943?  A.     Yes. 

Q.  Did  you  know  about  the  market  conditions  in 
the  fall  of  1942?  A.     Yes. 

Q.  Would  you  state  what  was  happening  about 
that  time? 

A.  Well,  at  that  particular  time,  due  to  condi- 
tions in  Europe,  there  was  a  shortage  in  this  coun- 
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try,  and  the  market  tended  to  rise,  and  there  still 

is  a  shortage  of  California  wines  in  the  State  today. 

Q.  What  effect  did  that  have  on  the  price  of 
wines  in  general1? 

A.     The  wines  started  to  increase  in  price. 

Q.  Are  you  familiar  with  wines  produced  in 
California  which  are  [240]  aged  in  bottles'? 

A.  Yes.  Most  of  the  major  wineries  give  their 
wines  a  certain  amount  of  bottle  aging. 

Q.  What  wineries  would  you  say  do  that,  in  par- 
ticular1? 

A.  Well,  I  would  say  the  major  wineries,  Beau- 
lieu  Vineyard,  Concannon,  Wente  Bros. 

Q.  Did  you  know  about  wines  which  the  Bercut 
Bros,  had? 

A.     Yes,  I  know  about  those  wines. 

Q.  Were  you  familiar  with  the  way  in  which 
they  stored  and  racked  their  wines?  A.     Yes. 

Q.  Would  you  say  that  that  was  in  a  way  these 
other  wineries  have  handled  their  wines'? 

A.     As  far  as  the  bottle  aging,  yes. 

Q.  Yes.  What  would  you  say  about  the  prices  of 
the  Beaulieu  wines  during  1943? 

Mr.  Naus:  One  moment,  Objected  to  upon  the 
ground  that  the  question  calls  for  matters  that  are 
outside  of  the  issues  in  this  case. 

The  Court:     Sustained. 

Mrs.  Herzig:  Your  Honor,  we  should  like  to 
have  an  opportunity  to  discuss  that  matter,  and  I 
therefore  would  like  to  suggest  that  the  jury  be 
excused  while  we 
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The  Court :  Not  at  this  time.  You  may  proceed. 
I  may  hear  you  later  on  that,  if  you  wish. 

Mrs.  Herzig:  Then  may  we  have  the  opportu- 
nity to  recall  any  witness  on  that  point? 

The  Court:  Yes,  certainly,  if  I  rule  the  other 
way,  but  I  don't  think  I  will. 

Mr.  Bourquin:     Would  your  Honor  permit  me — 

The  Court:  We  are  only  concerned  here,  are  we 
not,  with  the  profit  as  far  as  it  related  to  the  con- 
tract stated  in  the  complaint?  [241] 

Mrs.  Herzig :  It  is  my  understanding  that  we  are 
concerned  with  the  loss  to  the  plaintiff  due  to  the 
breach  of  the  contract. 

The  Court:    Yes. 

Mrs.  Herzig:  And  that  that  can  be  shown  in  a 
number  of  ways. 

The  Court :  The  loss  of  profits ;  that  is  the  ques- 
tion, is  it? 

Mrs.  Herzig:  Well,  I  interpret  loss  in  a  more 
broad  sense  than  that. 

The  Court:  The  objection  is  sustained;  the  ruling 
will  stand.  You  may  have  an  exception.  Proceed. 
The  question  you  asked  was  the  price  on  Wente 
wine.  We  are  not  concerned  with  the  price  on  Wente 
wine,  or  any  other  wine. 

Mrs.  Herzig:  Q.  Would  you  give  us  the  price 
at  which  wine  comparable  to  the  Bercut  wine  was 
selling  for  in  April  of  1943? 

Mr.  Naus:     Same  objection. 

The  Court:     Sustained. 

Mrs.  Herzig:     Q.     Mr.  Lusinchi,  did  you  partici- 
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pate  in  a  transaction  on  behalf  of  the  Bercut  Bros., 
or  P.  &  J.  Cellars,  with  the  Utah  Liquor  Authority 
in  1943? 

Mr.  Naus:  If  the  Court  please,  before  making 
an  objection  that  I  am  about  to  make,  I  will  inform 
your  Honor  that  at  the  former  trial  this  witness 
referred  to  a  matter  of  that  nature  that  did  not 
occur  until,  as  I  recall,  about  September  of  1943. 
Having  that  in  mind,  and  knowing  that  that  is  un- 
doubtedly what  Mrs.  Herzig  has  in  mind,  I  object 
to  that  question  also  as  being  outside  the  issues. 

The  Court:  It  is  outside  the  issues.  Objection 
sustained. 

Mr.  Bourquin:     Exception. 

The  Court:  Let  it  be  understood  an  exception  is 
noted  to  each  and  every  ruling  of  the  court. 

Mrs.  Herzig:  That  is  all.  Have  you  any  cross 
examination?  [242] 

Mr.  Naus:     No  questions. 

Mr.  Bourquin:  We  will  call  Mr.  Jean  Bercut 
to  the  stand. 


JEAN  BERCUT, 

called  as  a  witness  on  behalf  of  plaintiff;  sworn. 

The  Clerk:     Your  name  is  Jean  Bercut? 

A.     Yes. 

Mr.  Bourquin:  If  your  Honor  will  permit  me, 
in  line  with  the  discussion  that  has  come  up  now  on 
the  question  of  law,  may  I  say  to  your  Honor  that 
first  and  primarily  from  this  witness  we  propose 
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to  show  as  evidence  of  the  value  of  these  wines  at 
the  time  of  the  successive  deliveries  owing  under 
the  contract  the  prices  at  which  the  defendants  sold 
the  same  wines  by  way  of  showing  as  the  Code  sec- 
tion 1787  provides,  the  damages  proximately  result- 
ing to  the  plaintiff  from  the  breach  of  the  contract. 
That  is  along  the  lines  that  Mrs.  Herzig  suggested 
to  your  Honor,  and  that  we  might,  if  your  Honor 
disagrees  with  our  view  of  the  matter,  we  would  like 
an  opportunity  to  be  heard  further  on  the  authori- 
ties, because,  as  I  say,  we  do  offer  to  show,  as  your 
Honor  said,  it  is  a  loss  of  profit,  but  it  is  primarily 
a  loss,  and  to  show  that  we  propose  to  show  the 
value  of  these  goods  at  the  time  of  the  deliveries 
owing  under  the  contract. 

The  Court:     You  may  proceed. 

Mr.  Bourquin:  Q.  Mr.  Bercut,  you  are  one  of 
the  defendants  in  the  action?  A.     Yes. 

Q.  You  and  your  brother,  Peter  Bercut,  are  as- 
sociated in  this  particular  business  under  the  name 
of  P.  &  J.  Cellars,  are  you?  A.     Correct. 

Mr.  Bourquin:  Your  Honor,  may  the  record 
show  that  the  witness  is  called  under  provisions  of 
section  2055  of  the  Code  of  [243]  Civil  Procedure, 
with  the  right  of  the  plaintiff  to  impeach  his  tes- 
timony % 

The  Court:     Oh,  yes. 

Mr.  Naus :  If  the  Court  please,  2055  of  the  State 
Code  has  no  bearing  on  any  trial  in  this  case. 

The  Court:     Well,  we  have  a  provision. 
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Mr.  Naus:  There  is  a  separate  Federal  rule  and 
I  think  it  is  similar  to  2055. 

The  Court:  Yes,  quite  similar.  The  provision  of 
the  Federal  rule  is  quite  similar.   You  may  proceed. 

Mr.  Bourquin:  Q.  Mr.  Bercut,  calling  your  at- 
tention to  the  particular  wines  specified  in  the  con- 
tract that  is  here  in  evidence  as  Plaintiff's  Exhibit 
2,  namely,  the  7000  and  some  odd  cases  of  burgundy, 
7000  and  some  odd  claret,  six  thousand  some  odd 
Rhine  wine,  Sauterne  4000  and  some  odd,  sherry 
and  port,  you  have  those  wines  in  mind,  have  you 
Mr.  Bercut?  A.     Yes. 

Q.  May  we  ask  you  for  our  record  which  of 
those  wines  are  to  be  denominated  or  characterized 
as  sweet  and  which  as  dry  wines? 

A.     The  Burgundy  is  dry  wine. 

Q.     Burgundy  is  dry  wine? 

A.     Sauterne  is  dry. 

Q.     Sauterne  is  dry?  A.     Claret  is  dry. 

Q.     Claret  is  dry.    What  about  Rhine  wine? 

A.     Rhine  wine  is  also  dry  wine. 

Q.     That  is  also  dry  ?  A.     Yes. 

Q.     The  sherry  is  what,  sweet? 

A.     Sweet  wine. 

Q.     The  port  is  sweet?  A.     Yes. 

Q.  And  they  were  so  characterized  at  the  time 
of  the  execution  of  the  agreement  that  is  referred 
to?  A.     Yes. 

Q.  Following  the  month  of  April,  and  particu- 
larly the  27th  day  of  April,  1943,  did  you  sell  those 
wines  in  the  open  market  ?  [244] 


vs.  Park,  Benziger  &  Co.,  Inc.  259 

(Testimony  of  Jean  Bercut.) 

Mr.  Naus:  Objected  to  as  immaterial,  and  as 
being  wholly  outside  the  issues. 

The  Court:     Sustained. 

Mr.  Bourquin:  We  may  have  an  exception  to 
the  ruling,  your  Honor? 

The  Court:     Yes. 

Mr.  Bourquin:  Q.  What  was  the  value  in  the 
market  of  the  dry  wines  specified  in  the  contract 
to  which  I  have  referred,  in  the  month  of  May, 
1943? 

Mr.  Naus:     The  some  objection. 

The  Court:     Overruled. 

The  Witness:     Should  I  answer  that? 

The  Court:     Yes.    Read  the  question. 

(Question  read.) 

A.     Well,  it  should  have  been  around  $6  a  case. 

Mr.   Bourquin:     Q.     $6  a  case? 

A.     Yes,  about  that. 

Q.  What  was  the  value  in  that  month  of  May, 
1943,  of  the  sweet  wines  specified  in  the  agreement 
to  which  I  have  referred? 

Mr.  Naus:     The  same  objection. 

The  Court:     Overruled. 

A.     About  25  cents  a  case  higher. 

Mr.  Bourquin:     Q.     $6.25? 

A.     Yes,  something  like  that. 

Q.  What  was  the  value  of  the  same  dry  wines 
specified  in  the  agreement  referred  to  in  the  month 
of  June,  1943? 

Mr.  Naus:     One  moment.    Objected  to,  first,  as 
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immaterial,  and,  second,  as  outside  the  issues,  and, 
thirdly,  as  speaking  of  a  market  in  June  after  an 
alleged  election  to  treat  the  alleged  repudiation  on 
April  27,  1943  as  a  breach. 

The  Court:     Sustained  on  the  last  ground. 

Mr.  Bourquin:  May  I  make  the  same  offer  of 
proof  as  to  the  [245]  value  of  the  wines  specified  in 
the  contract  in  the  market  in  the  succeeding  months 
following  June,  1943,  and  running  down  to  date? 

The  Court:  Yes.  The  ruling  will  be  the  same  if 
the  objection  is  the  same. 

Mr.  Naus:     The  objection  is  the  same. 

The  Court:     Are  you  satisfied  with  that? 

Mr.  Bourquin:  Well,  I  am  not  satisfied,  your 
Honor 

The  Court:  I  mean  so  far  as  what  the  record 
will  disclose. 

Mr.  Bourquin:  Well,  I  think  if  we  may  have  a 
stipulation,  Mr.  Naus,  that  the  same  objection  you 
would  desire  be  offered  if  we  offer  the  same  ques- 
tion  

The  Court:     From  June  to  date? 

Mr.  Bourquin:     From  June  to  date. 

Mr.  Naus:  As  far  as  it  is  within  the  power  of 
counsel  to  concede  or  stipulate  to  that  effect  I  do  so. 

The  Court :  Very  well.  The  same  ruling  and  ex- 
ception noted. 

Mr.  Bourquin:  Your  Honor,  I  feel  that  I  have 
encountered  a  ruling  that  perhaps  to  the  questions 
to  be  properly  put  before  the  jury  where  objections 
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would  be  sustained  and  I  have  exhausted  our  posi- 
tion. I  would  like  to  make  an  offer  of  proof  and  I 
was  sure  that  perhaps  something  would  be  made  in 
the  absence  of  the  jury. 

The  Court :  Well,  you  have  suggested  this  method 
of  shortening  the  examination  and  it  has  been  ac- 
cepted.  Now,  do  you  wish  to  pursue  it  further? 

Mr.  Bourquin:  If  your  Honor  stays  with  the 
ruling  I  am  not  able  to  go  beyond  it. 

The  Court:  I  don't  know  what  it  is  you  are 
driving  at. 

Mr.  Bourquin :  Well,  then,  I  think  I  can  make  a 
statement  [246]  in  general  terms  to  which  there 
would  be  no  objection,  without  mentioning  the 
prices. 

The  Court:     Yes. 

Mr.  Bourquin:  And  I  desire  to  offer  to  prove 
the  prices,  first,  I  will  say,  the  value  in  the  market 
of  the  wines  specified  in  the  complaint  for  each  and 
every  month  commencing  with  May,  1943,  and  run- 
ning down  to  date,  likewise  to  prove  the  prices  at 
which  the  wines  were  sold  in  the  open  market  over 
each  of  the  months  mentioned,  and  running  down 
including  to  date.  That  is  what  we  desire  to  offer 
to  prove,  and  to  prove  in  addition  to  that,  may  I 
say,  the  differential,  if  any,  between  the  contract 
price  and  those  prices,  of  course,  maintaining  that 
there  was  and  we  offer  to  prove  the  differential. 

Mr.  Naus:     So  the  record  may  be  perfectly  clear, 
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I  assume  that  when  you  use  the  word  "sale"  in  the 
offer  of  proof  that  you  have  just  made  you  do  not 
mean  a  sale  by  the  plaintiff,  Park,  Benziger  &  Co.; 
you  mean  a  sale  by  the  Bercuts  *? 

Mr.  Bourquin:  Well,  a  sale  of  these  particular 
wines,  as  far  as  I  am  aware — I  think  we  can  say 
if  it  is  not  Bercuts,  at  least  it  is  not  Park-Ben- 
ziger 

Mr.  Naus:     Well,  I  just  want  to  clear  this  up. 

Mr.  Bourquin:     I  do  mean  the  Bercuts,  yes. 

Mr.  Naus :  When  you  speak  of  a  sale  you  do  not 
mean  a  resale  that  might  evidence  a  basis  for  cal- 
culating price  by  Park-Benziger  to  somebody  else — 

Mr.  Bourquin:  Yes.  This  would  furnish  a  basis 
to  that. 

Mr.  Naus :  Well,  I  object  upon  the  grounds  here- 
tofore stated.   I  think  the  record  is  clear. 

The  Court:     Objection  sustained. 

Mr.  Bourquin:     Exception,  your  Honor  please. 

[247] 

The  Court:     Yes. 

Mr.  Bourquin:  One  question  further,  your 
Honor,  in  accordance  with  your  Honor's  ruling. 

Q.  You  told  us,  Mr.  Bercut,  that  the  value  of  the 
wines  specified  in  the  complaint  in  the  month  of 
May,  1943,  the  value  in  the  market  was  $6  for  the 
dry  wines,  $6.25  for  the  sweet;  is  that  true? 

Mr.  Naus:  Objected  to  as  repetitious,  and  ob- 
jected to  upon  the  further  ground  that  it  is  now  the 
intent  to  inquire  further  about  value  at  a  date  sub- 
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sequent  to  the  date  elected  by  the  plaintiff  as   a 

breach,  to  wit,  April  27th. 

The  Court :  Are  you  adding  something  to  it  ?  Bid 
you  add  to  it  the  month  of  May? 

Mr.  Naus:     Yes. 

Mr.  Bourquin :  Perhaps,  your  Honor,  that  is  cor- 
rect.  I  formerly  did  ask  him  for  the  month  of  May. 

The   Court:     Objection  sustained. 

Mr.  Bourquin:  All  right,  your  Honor;  excep- 
tion. Because  I  misunderstood  that  when  I  asked 
the  question  I  will  ask  this,  Mr.  Bercut : 

Q.  Will  you  tell  us  what  was  the  value  in  the 
market  of  the  wines  specified  in  the  complaint, 
to  wit,  the  month  of  April  up  to  and  including 
April  27th? 

The  Court:     Hasn't  he  already  done  that? 

Mr.  Bourquin:  He  said  May,  your  Honor,  be- 
fore.   I  said  May. 

The  Court:  Well,  I  thought  you  asked  him  at 
the  time  the  contract  was  made. 

Mr.  Naus :  No.  At  this  time,  if  the  Court  please, 
in  view  of  the  apparent  misunderstanding  in  the 
record,  I  now  move  the  court  to  strike  out  the  pre- 
vious answer  given  a  while  ago  by  the  witness  [248] 
with  respect  to  that  value  in  the  market  in  the 
month  of  May,  1943,  and  to  which  he  answered  six 
dollars,  upon  the  ground  that  the  objection  that 
has  been  made  should  have  been  sustained,  and  upon 
the  further  ground  it  relates  to  a  date  other  than 
the  day  of  breach. 
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The  Court:  Well,  I  suppose  for  the  purpose  of 
clearing  the  record  so  there  will  be  no  misunder- 
standing, that  that  motion  ought  to  be  granted.  It 
is  granted  and  you  may  proceed  with  your  examina- 
tion. 

Mr.  Bourquin:  And  we  may  have  an  exception 
to  that  ruling? 

The  Court:     Yes. 

Mr.  Bourquin :     Thank  you. 

Q.  Mr.  Bercut,  the  last  question — I  will  repeat 
it 

The  Court:  No.  You  may  just  continue.  Re- 
frame  your  question. 

Mr.  Bourquin:     Yes,  your  Honor. 

The  Court:  As  if  you  had  not  asked  any  ques- 
tion about  the  value  of  the  wine. 

Mr.  Bourquin:     All  right. 

Q.  Mr.  Bercut,  do  you  know  what  was  the  value 
in  the  market  of  the  wine  specified  in  the  agree- 
ment here,  Plaintiff's  Exhibit  2,  that  I  have  ex- 
hibited to  you,  during  the  month  of  April,  1943, 
up  to  and  including  the  27th  day  of  that  month? 

Mr.  Nans:  Objected  to,  first,  as  immaterial; 
second,  as  outside  the  issues;  and  third,  as  an  at- 
tempt to  go  outside  the  basis  of  the  claim  here, 
to-wit,  to  base  the  loss  of  profit  which  must  be 
proved  by  a  wholly  different  method. 

The  Court:     Overruled. 

A.     The  only  way  you  can  find  out  the  value 

The  Court:      Q.      No.     Answer  the  question  as 
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directly  as  you  can.  [249]  If  you  wish  to  explain  it, 
you  may.  What  was  the  value?  You  understand 
the  question  asked  by  Mr.  Bourquin  was  as  to  the 
value  of  the  wine. 

A.  The  dry  wine,  it  was  a  good  price  at  $5.25  a 
case  that  month. 

Mr.  Bourquin:     Q.     What  about  the  sweet  wines'? 

A.  Sweet  wines,  twenty-five  to  fifty  cents  higher 
in  the  market  in  the  month  of  April. 

Mr.  Bourquin:  If  your  Honor  please,  will  you 
bear  with  me  just  one  moment?!  would  desire,  at 
the  instance  of  my  associate,  to  complete  the  offer 
of  proof  and  have  marked  as  an  exhibit  for  identi- 
fication and  to  be  considered  as  a  part  of  the  offer 
of  proof  the  document  that  I  have  given  Mr.  Nans. 

Mr.  Naus:  I  would  make  no  objection,  because  I 
could  not  possibly  make  any  objection,  your  Honor, 
to  something  being  marked  for  identification.  If 
counsel  is  now  seeking  to  enlarge  his  offer  of  proof, 
I  take  it  for  granted  your  Honor  would  permit  him 
to  do  it.  He  handed  me  a  photostat  of  a  statement 
that  was  referred  to  on  the  trial,  and  your  Honor 
will  recall  the  defense  prepared  and  gave  to  them, 
and  I  have  no  objection  to  stating,  only  for  the  pur- 
pose of  informing  your  Honor  what  we  are  talking 
about,  that  this  purports  to  show  all  sales  by  the 
defendants  to  persons  other  than  the  plaintiff,  or 
Mr.  Serge  Hermann,  or  Mrs.  Hermann,  of  the  wine 
in  suit,  and  any  other  wine  which  they  sold  since, 
down  to  the  present  date. 
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You  are  merely  asking  to  mark  that  for  identifi- 
cation, to  be  considered  in  your  offer  of  proof? 

Mr.  Bourquin:     Yes. 

May  I  ask  Mr.  Naus  a  question  off  the  record, 
your  Honor? 

The  Court:     Yes. 

Mr.  Bourquin:  If  it  meets  with  your  Honor's 
consent,  I  will  [250]  ask  to  mark  for  identification 
this  ledger  sheet  or  schedule  that  Mr.  Naus  has  re- 
ferred to,  and  I  would  just  desire  to  incorporate 
it  in  the  offer  of  proof  with  the  statement  addition- 
ally, or  rather,  the  stipulation,  if  it  may  be  such — 
that  is,  if  Mr.  Naus  would  be  kind  enough  to  give 
it  to  me — that  in  the  several  columns  dealing  with 
the  type  of  wines  specified  in  the  contract  this 
schedule  shows  the  sale  of  those  wines  in  the 
amounts  shown  by  this  schedule,  the  same  wines. 

Mr.  Naus:  I  concede  that  in  a  limited  sense;  I 
will  not  make  a  concession  of  fact  in  the  case  gen- 
erally, but  for  the  purpose  of  enabling  you  to 
shorten  and  simplify  your  offer  of  proof,  and  to 
identify  the  wines  mentioned  in  the  exhibit  for 
identification. 

The  Court :  It  may  be  marked  for  identification. 
(The  documents  referred  to  were  marked 
Plaintiff's  Exhibit  13A  for  identification.) 
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PLAINTIFF'S  EXHIBIT  13A 
P.  &  J.  CELLARS— ANALYSIS  OF  WINE  SALES 


7/21 
7  21 
7  22 
7/22 


7/23 

7  '23 
7  23 
7  23 
7/24 


1942: 

9/30    Alpha  Distributing  Co. 

9/30    Scandia  Commercial  Co. 
10/23    Scandia  Commercial  Co. 
11/20    City  of  Paris 
12/23    Jean  Bercut 
1943: 

3/4      Park  Benziger  Co. 

3/27    Park  Bensriger  Co. 

(i   12     Park  Henziger  Co. 

6/1]     Polak  Winters 

6  19    The  Livesay  Trailing  Co. 
6/26    City  of  Paris 

7/17    Monarco's  Restaurant 
Cohen's  Smoke  Shop 
J.  L.  FeUlheym 
Fred  Solari's  Restaurant 
Benedetti 

7  22    Laubscher  Bros. 

7/22    Martel's  Wine  Liquor  Store 
Golden  Rule  Restaurant 
D.  Mugnaini-Spreckels  Mkt. 
Barney's  Restaurant 
Harry  Rathjen 
Mintage  Wines,  Inc. 

8/6      Scandia  Commercial  Co. 

8/13    Vintage  Wines.  Inc. 

8/20    Vintage  Wines.  Inc. 

8/20    Sherwood  Liquor  Co. 

8/27    Vintage  Wines,  Inc. 

!)  1       Harry  Rathjen 

9/3      Maison  Paul  Restaurant 

9/15     Vintage  WTines.  Inc. 

9/17    Vintage  Wines,  Inc. 

9/22    Vintage  Wines.  Inc. 

10  14     Monaco's  Restaurant 

in  i-    Benatar's  Drag  Store 

In  Is    city  of  Paris— Wine  Dept. 

10  27    St.  Christopher  Wine  Co. 
Iii  29     Vintage  Win 
u   II     \  intage  Win 

11  12    Universal  W 
II    13     Clackamas  0 
U/15    Universal  Wine  Liqu 
11  16    Jimmie's  Liquor  Store 

11    16  W.  P,  King 

11    16  Cal.  Liquor  Store 

II   in  Vintage  Wines,  Inc. 

11   20  in>  of  Paris    Wine  Dept 

11   22  Bal  Taliarin 

11  22  Clackamas  Grocery  Co. 

12  10  Scandia  Commercial  Co. 
12  in  Barne;  '«  Restaurant 

12  I"    SI    Christopher  Wine  Co. 

12  is    Jimi 's  Liquor  Store 

12  22    Castagnoli  Bros 

12    HI      Peninsuls   Liquor  Stores 

1944 

1    IS  Jimmie's  Liquor  Store 

1  2o  Peninsula  Liquor  store 

2  10  Scandia  Commerc       I 
2  10  Jimmie's  liquor  Store 

2  24     Grape  Empire  Wine  Co. 
2  21.     Buxton-Smith  Co. 


EipUn.torr 

Sample  (red) 
Sample  (White) 


cndelivered  2  29  44 

2100 

233 

Billed  12  cs.  @  $12.  pr  c 

s        24 

7  •'   @  $12.  " 

14 

"       10  "   @  $12.  "   ' 

20 

5  "   @  $12.  "   ' 

10 

"       24  "   (31  $12.  "   ' 

48 

6  "    (5    $12.   "    ' 

12 

"       18  "   @  $12.  " 

36 

5  "  @  $12.  "  ' 

10 

"        12   "    In    $12.    " 

24 

5  "  <§  $12.  " 

10 

7  "   (T,    $12.  " 

14 

1st  car  Alabama 

1500 

6 

1st   car  Idaho 

1500 

2nd  car  Idaho 

1500 

P.O.B.   Oakland 

415 

2nd  Alabama  car 

1500 

440 

12 

3rd  Idaho  car 

1500 

4th  Idaho  car 

1500 

r.th  Idaho  car 

1500 

Oakland 
Arizona 


Liquo 

[•  Co. 

llrd   Alabama  car 
4th   Alabama  car 
1st  car  Michigan 

1200 
1525 

1500 

l.iqllo 

r  Co. 

2nd   Michigan   car 

1435 

400 
400 


200 
200 


563  250  300 


150  425  300 


1076 
882 
1064 


$5.50  11.00 

6.00  60.00 

6.00  36.00 

6.00  150.00 

6.00  258.00 

6.50 
6.00 
6.50 
7.75 
6.50 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
6.00 
7.00 
See  (a) 
7.00 
7.00 
6.50 
7.00 


6.50 

12  12.00 

7.00 
7.00 
7.50 
See  (b) 
1     See  (c) 
25.19 
232    See  (d) 
7.50 
7.50 
8.50 


25.20 

252.00 

25.20 

252.00 

25.19 

125.95 

7.50 

10.677.15 

7.50 

1,500.00 

7.25 

1.015.00 

8.50 

12,537.50 

See  (e) 

112.50 

10.00 

200.00 

20.19 

577.92 

25.20 

252.00 

25.20 

126.00 

8.31 

41.58 

25.19 

25.19 

25.19 

125.95 

See  (f) 

315.10 

25.19 

75.57 

See  (g) 

1,867.25 

8.50 

10,625.00 

•Denotes  \%  Discount 
rDenotes  3%  Sales  tax  added 


(a)  G.S.  $25.00.  F.L  $19.00,  Ver.  «9.25     (b)  F.I.  $20  19   G.S.  $25.19    (c)  p.]   $20  19  Carb  W  $10  49    (d)  F  I.  $20.64,  Carb.  W.  $10.94 
-  50  (f)  Burg.  $8.50,  Ver.  $10.25,  G.S.  $25.19  (gjOid  8t0ck  $g  2^  champ.  $25.19  (g)10  cs,  Vermouth,  no  price 
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Mr.  Bourquin:  May  it  be  further  understood 
that  we  are  not  asking  you  for  a  stipulation  that 
might  exceed  my  privilege,  but  that  we,  in  connec- 
tion with  the  offer,  offer  to  prove  that  the  wines  in 
the  several  columns  shown  on  the  schedule  are  the 
same  wines  specified  in  the  contract,  Plaintiff's  Ex- 
hibit 2? 

Mr.  Naus:  I  think  that  is  the  whole  indication 
of  our  colloquy  so  far. 

Mr.  Bourquin:     Thank  you. 

One  other  matter  in  that  connection.  I  would  de- 
sire to  incorporate  into  the  offer  of  proof  the 
deposition  of  Mr.  Jean  Bercut  which  was  taken,  I 
think,  the  early  part  of  the  week. 

Mr.  Naus:  Let's  clear  that  up.  The  deposition 
of  Jean  Bercut  that  you  speak  of  is  one  taken  a 
fewT  days  ago,  and  is  limited  solely  to  the  subject 
matter  of  sales  of  the  wine  in  suit  [251]  since  the 
former  trial.  I  will  not  stipulate  that  that  deposi- 
tion may  be  received,  but  I  am  perfectly  willing  to 
stipulate  that  it  may  be  pinned  to  the  offer  for 
identification  and  be  part  of  the  identifying  matter 
included  in  the  last  part. 

Mr.  Bourquin:  It  may  be  included  in  the  offer 
of  proof. 

Mr.  Naus:  Well,  of  course,  the  offer  of  proof  is 
your  own. 

Mr.  Bourquin:  Well,  I  desire  that  it  may  be 
considered 

Mr.  Naus:     I  will  put  it  this  way 
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The  Court:     I  will  consider  it  part  of  your  offer. 

Mr.  Bourquin:  I  don't  believe  that  deposition, 
due  to  the  time  element,  has  been  returned  by 
the 

Mr.  Naus :  Have  you  got  a  carbon  ?  Pin  it  to  the 
other. 

Mr.  Bourquin:     Yes,  we  have. 

Mr.  Naus:  Pin  it  to  the  schedule  and  let  it  be 
part  of  the  identification.  [252] 

Mr.  Bourquin:  There  are  two  depositions  here, 
Pierre's  and  Jean's. 

Mr.  Naus :  They  appeared  at  the  same  time.  Use 
the  whole  thing  in  the  same  way  for  identification. 

Mr.  Bourquin:  If  we  may,  your  Honor,  as  part 
of  the  offer  of  proof. 

The  Court:  It  will  be  part  of  13  for  identifi- 
cation. 

Mr.  Naus:  May  the  schedule  be  marked  13-A 
and  the  depositions  13-B,  merely  for  identification'? 

The  Court :     Very  well. 

(The   depositions   were   marked   "Plaintiff's 
Exhibit  13-B  for  Identification.") 

PLAINTIFF'S  EXHIBIT  13-B 

[Title  of  District  Court  and  Cause.] 

DEPOSITIONS  OF 
PIERRE  BERCUT  AND  JEAN  BERCUT 

Be  it  remembered,  that  on  Friday,  the  10th  day 
of  March,   1944,  at  11  o'clock  A.M.,  pursuant  to 
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Order  Granting  Motion  to  Take  Second  Deposition 
of  Defendants  and  Fixing-  Limitations,  at  Room  715 
Chancery  Building,  564  Market  Street,  San  Fran- 
cisco, California,  personally  appeared  before  me, 
Thomas  A.  Dougherty,  a  Notary  Public  in  and  for 
the  City  and  County  of  San  Francisco,  State  of 
California, 

PIERRE  BERCUT  and  JEAN  BERCUT, 

witnesses  called  on  behalf  of  the  plaintiff  herein. 

George  Olshausen,  Esquire,  Alfred  F.  Breslauer, 
Esquire,  and  Mrs.  Thelma  S.  Herzig  appeared  as 
attorneys  for  the  plaintiff;  and  Louis  H.  Brown- 
stone,  Esquire,  and  George  M.  Naus,  Esquire,  ap- 
peared as  attorneys  for  the  defendants  Pierre  Ber- 
cut and  Jean  Bercut,  individually  and  as  copartners 
doing  business  as  P.  &  J.  Cellars,  a  copartnership. 

The  said  witnesses  having  been  by  me  first  duly 
cautioned  and  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  in  the  above-en- 
titled cause,  did  thereupon  depose  and  say  as  herein- 
after set  forth. 

It  was  stipulated  between  counsel  for  the  respec- 
tive parties  that  the  Notary  Public,  after  adminis- 
tering the  oath  to  the  witnesses,  need  not  remain 
further  during  the  taking  of  these  depositions. 

It  was  further  stipulated  that  the  said  depositions 
should  be  recorded  stenographically  by  Harold  H. 
Hart,  a  competent  official  shorthand  reporter  and  a 
disinterested  person,  and  thereafter  transcribed  by 
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him  into  longhand  typewriting,  to  be  read  to,  or  by, 
the  said  witnesses,  who,  after  making  such  correc- 
tions therein  as  may  be  necessary,  will  subscribe 
the  same. 

It  was  further  stipulated  that  all  objections  to 
questions  propounded  to  the  said  witnesses  shall  be 
reserved  by  each  of  the  parties,  save  and  except  any 
objections  as  to  the  form  of  the  questions  pro- 
pounded. 

It  was  further  stipulated  that  if  the  witnesses 
should  be  instructed  not  to  answer  questions  pro- 
pounded by  counsel,  in  the  absence  of  the  Notary 
Public,  it  shall  be  deemed  that  the  Notary  Public 
has  so  instructed  the  witnesses  to  answer,  but  that 
they  still  refuse  to  answer. 

Mr.  Olshausen:  Stipulated  that  the  notary  may 
be  excused;  and  if  any  witness  refuses  to  answer 
any  question,  it  shall  be  deemed  that  the  notary  has 
instructed  the  witness  to  answer. 

Mr.  Naus :     All  right. 

Mr.  Breslauer:  The  appearances  for  the  plain- 
tiff, Mr.  Hart,  are  Thelma  S.  Herzig,  George  Olshau- 
sen and  Alfred  F.  Breslauer. 

Mr.  Naus :  For  the  defendants  are  Louis  Brown- 
stone  and  George  M.  Naus.  That  is,  for  the  defend- 
ants Bercut.  We  still  have  quite  a  bit  of  fiction ;  but 
I  am  not  appearing  for  them. 
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PIERRE  BERCUT, 

one  of  the  defendants,  called  as  a  witness  on  behalf 
of  the  plaintiff,  being  first  duly  cautioned  and  sworn 
by  the  Notary  Public  to  tell  the  truth,  the  whole 
truth,  and  nothing'  but  the  truth,  testified  as  follows : 

Examination  by  Mr.  Breslauer: 

(Unreported  discussion.) 

Mr.  Breslauer:  Have  you  a  copy  of  this  analysis 
of  the  wine  sales  that  you  can  hand  to  Mr.  Peter 
Bercut  so  he  can  refer  to  it,  and  I  will  have  mine 
here? 

Mr.  Brownstone:  Yon  have  got  two.  Why  don't 
you  give  him  one. 

Mr.  Breslauer:  Q.  Mr.  Bercut,  I  hand  you  a 
computation  entitled  P.  &  J.  Cellars,  analysis  of 
wine  sales,  and  ask  you  if  yon  recognize  that  as  the 
analysis  of  the  sales  of  wine  made  by  the  P.  &  J. 
Cellars  I 

Mr.  Nans:  One  moment.  If  you  will  limit  your 
question  to  analysis  of  sales  since  the  former  trial, 
there  will  be  no  objection. 

Mr.  Breslauer:  Q.  Well,  now,  Mr.  Peter  Ber- 
cut, referring  to  sales  after  September  22,  1943. 

(The  witness  starts  to  talk  to  Jean  Bercut.) 

Mr.  Naus:  Just  a  moment.  Jean,  Peter  Bercut 
is  now  a  witness,  and  you  shouldn't  talk  with  him 
while  he  is  a  witness.  Just  sit  back,  and  he  will  an- 
swer the  questions. 
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Mr.  Jean  Bercut:     He  asked  me  a  question. 

Mr.  Naus:  I  know,  but  there  should  be  no  talk 
between  the  witness  and  anyone  else  bearing  on  a 
question  unless  the  other  side  wishes  it  and  I  wish  it. 

A.     I  have  no  knowledge  of  this  business  here. 

Mr.  Breslauer:  Q.  You  are  a  partner  of  the 
P.  &  J.  Cellars?  A.     Yes. 

Mr.  Naus :  One  moment,  please.  Now,  that  refers 
to  sales  happening  since  the  former  trial.  Let  us 
not  go  into  the  partnership  and  the  like. 

Mr.  Breslauer:  Q.  Since  September  28th,  1943, 
have  you  been  a  partner  of  P.  &  J.  Cellars'? 

A.     Yes. 

Q.  Did  you  make  any  sales  of  wines  for  P.  &  J. 
Cellars  after  that  date? 

A.     No,  sir,  not  myself. 

Q.  Did  any  employees  under  your  direction 
make  any  sales? 

A.     My  associate,  Jean  Bercut,  made  sales. 

Q.     Did  you  offer  the  wine  to  anybody  for  sale? 

A.     No. 

Q.  Did  any  employee  under  your  direction  offer 
the  wine  for  sale  to  anybody? 

A.     I  have  no  employee  salesmen,  myself. 

Q.     Did  you  fix  the  price  of  wine .   Let  it  be 

understood  that  my  questions  all  refer  to  the  events 
subsequent  to  September  28th,  1943,  so  I  won't  have 
to  repeat  it. 

Did  you  fix 
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Mr.  Naus:  One  moment.  Does  that  refer  to  all 
sales  of  wine  under  the  Herman  contract  % 

Mr.  Breslauer:  No,  I  will  refer  to  that  spe- 
cifically when  I  do. 

Q.  Did  you  fix  the  price  for  the  sale  of  wine  re- 
ferred to  in  the  Herman  contract*? 

A.     We  did. 

Q.     Now 

A.     You  mean  to  Herman  himself? 

Q.     No,  after  September  28th,- 1943? 

A.     After  September  28th,   1943. 

Q.  After  the  last  trial  that  we  had  in  this  case, 
did  you  fix  the  price  of  wine?  A.     No. 

Q.  Do  you  know  anything  about  the  sale  of 
wines  to  the  Vintage  Wines  on  October  29th? 

A.     No. 

Q.     Referred  to  as  the  3rd  Alabama  car? 

A.     No. 

Q.     Did  you  have  anything  to  do  with  that  sale? 

A.     No. 

Mr.  Naus:  One  moment.  Do  you  mean  did  he 
have  anything  to  do  after  the  last  trial  took  place? 
It  ma}^  or  may  not  have  been  a  sale  that  was 
made  before  the  last  trial. 

Mr.  Breslauer :  Q.  Did  you  have  anything  to  do 
with  the  sale  after  the  last  trial?  A.     No. 

Q.  Referring  to  the  sale  on  November  12th,  Uni- 
versal Wine  Liquor  Company,  1st  Michigan  car, 
did  you  have  anything  to  do  with  that  sale? 
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A.     No. 

Q.  Refer  to  the  analysis  which  I  have  handed  to 
you  there,  and  look  at  all  of  the  sales  subsequent  to 
September  22nd,  and  tell  me  if  you  had  anything  to 
do  with  any  of  those  sales'? 

Mr.  Naus:  You  mean  anything  to  do  after  the 
former  trial  with  them? 

Mr.  Breslauer:     After  the  former  trial. 

A.     No. 

Mr.  Breslauer:  Shall  we  mark  that  analysis  of 
wine  sales  as  Exhibit  "A"  for  identification  for  the 
purpose  of  an  exhibit? 

Mr.  Naus:     No  reason  why  we  shouldn't. 

Mr.  Breslauer:  All  right.  Mark  it  for  the  pur- 
pose of  this  deposition. 

(P.  &  J.  Cellars  analysis  of  wine  sales  was 
marked  "Plaintiff's  Exhibit  A  for  identification," 
to  be  attached  to  the  original.) 

Mr.  Breslauer:  Q.  Did  you  make  this  analysis 
up,  Mr.  Bercut?  A.     No. 

Q.     Who  made  this  analysis  up? 

A.     My  office.   I  think  it  was  prepared  by 

Mr.  Naus:  My  understanding  is  that  it  was  pre- 
pared by  Mr.  Evans. 

Mr.  Breslauer:     Mr.  Evans. 

Q.  Did  you  have  anything  to  do,  Mr.  Bercut, 
with  the  payment  of  commissions  on  these  sales  ? 

Mr.  Naus :  One  moment.  That  assumes  that  com- 
missions were  paid  on  sales  subsequent  to  the  former 
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trial;  and  as  long  as  it  contains  that  unproved  as- 
sumption, I  don't  think  the  witness  need  regard  the 
question. 

Mr.  Breslauer:  Q.  Were  any  commissions  paid 
on  any  sales  after  September  28th,  1943? 

Mr.  Naus:  You  mean  commissions  paid  after 
the  former  trial,  or  commissions  on  sales  made  after 
the  former  trial? 

Mr.  Breslauer:  Commissions  on  sales  made  after 
the  former  trial.  A.     I  don't  know. 

Q.  Were  any  commissions  paid  on  sales  which 
had  been  accepted  prior  to  the  last  trial  but  delivery 
made  afterwards  ? 

A.  I  would  have  to  refer  to  the  bookkeeping.  I 
don't  know  that. 

Q.  Did  you  make  any  agreement  with  any  broker 
or  any  individual  for  the  payment  of  the  commission 
on  the  sale  of  wines  since  the  last  trial? 

A.     Not  myself. 

Q.     Do  you  know  who  did? 

Mr.  Naus:  One  moment.  That  assiunes  someone 
did. 

Mr.  Breslauer:  Q.  If  anybody  did,  do  you 
know  who  did  ? 

A.  That  would  be  Jean  Bercut.  Nobody  else 
could  do  it. 

Q.  Mr.  Bercut,  referring  to  Exhibit  "A"  will 
you  look  at  the  sales  after  September  22nd.  and  tell 
me  if  you  know  of  any  commissions  paid  on  any  sale 
listed  on  that  exhibit? 
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A.  I  wouldn't  know.  I  would  have  to  refer  to 
the  bookkeeping.  Absolutely,  I  can't  give  you  any 
information  that  way,  because  I  don't  have  it.  It 
would  be  the  most  unreliable  information  you  could 
get.   You  would  have  to  refer  to  the  bookkeeping. 

Q.  Have  you  your  books  with  you  on  sales  since 
the  last  trial?  A.     No. 

Q.     Or  commissions  paid?  A.     Not  me. 

Q.  Well,  has  Mr.  Jean  Bercut  the  books  with 
him  % 

A.     He  will  testify  for  himself.   I  don't  know. 

Mr.  Breslauer:  Mr.  Brownstone,  have  you  got 
the  books  which  would  show  whether  or  not  com- 
missions have  been  paid  on  the  sales  since  the  last 
trial? 

Mr.  Brownstone:  No,  we  did  not  under  the  sub- 
poena that  was  served.  That  is  not  required  in  the 
subpoena. 

Mr.  Naus:  We  have  not  moved  our  offices  up 
here,  Mr.  Breslauer. 

Mr.  Breslauer:  I  didn't  expect  you  would.  Where 
is  the  subpoena? 

Mr.  Olshausen:  As  I  understand  it,  we  called 
your  office  and  asked  whether  you  would  bring  the 
same  ones  you  had  on  the  previous  deposition  sub- 
ject to 

Mr.  Brownstone :  And  I  answered  no  to  the  ques- 
tion, subject  to  the  limitation  that  the  documents 
called  for  in  the  subpoena  would  be  supplied  with 
reference  to  sales  after  the  last  trial. 
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Mr.  Naiis:  In  other  words,  the  duces  tecum  has 
been  regarded  for  practical  purposes  to  be  still  in 
existence  % 

Mr.  Olshausen:     Yes. 

Mr.  Naus:  That  is,  whether  it  is  technically  or 
not;  but  we  read  it  under  the  limitation  for  the 
taking  of  the  deposition. 

Mr.  Olshausen:     That's  right. 

Mr.  Naus :  The  only  thing  is  that  you  gentlemen 
carry  in  your  minds  the  thought  that  thus  limited 
that  you  somehow  may  call  for  documents  that  may 
exist  when  you  only  imagine  that  they  do  exist. 

Mr.  Olshausen:  In  other  words,  your  statement 
is  that  no  such  documents  exist  % 

Mr.  Naus:  My  statement  is  that  the  matter  was 
fully  covered  in  the  letter  Mr.  Evans  handed  to  the 
court  at  one  of  our  sessions,  which  a  copy  was  given 
to  you,  and  which  covered  this  matter  fully ;  and  my 
statement  is  based  upon  that,  and  also  upon  the 
statement  that  I  made  to  the  court. 

Mr.  Olshausen :  Is  your  statement  that  there  are 
no  original  documents  in  existence? 

Mr.  Naus:  Mr.  Olshausen,  are  you  taking  my 
deposition  or  the  witness's  deposition?  Are  you 
seeking  to  find  what  the  limit  and  scope  of  your 
subpoena  duces  tecum  is  ?  We  have  told  you  two  or 
three  times  this  morning  that  so  far  as  we  know, 
no  commissions  were  paid  on  sales  subsequent  to  the 
former  trial ;  but,  however  that  may  be,  it  must  have 
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been  obvious  to  you  at  the  first  trial,  and  it  surely 
ought  to  be  obvious  to  you  now  that  the  present  wit- 
ness you  have  attends  to  none  of  these  sales,  and 
knows  nothing  about  them.  Why  don't  you  turn  to 
some  other  witness  who  has  something  to  do  with 
it  and  ask  him  about  it? 

Mr.  Olshausen :  You  volunteered  some  statements 
about  books 

Mr.  Naus :  All  right.  If  we  are  going  to  get  into 
an  argument  about  it,  I  withdraw  any  statement  I 
have  made  so  far  this  morning,  and  leave  you  on 
your  own  from  now  on  in. 

Mr.  Brownstone :  And  suppose  you  withdraw  my 
remarks,  too. 

Mr.  Naus:     Yes,  they  are  withdrawn,  too. 

Mr.  Breslauer:  Q.  I  asked  you,  Mr.  Peter  Ber- 
cut, to  produce  the  records  of  sales  of  wine  de- 
scribed in  the  contract,  and  being  the  sales  since 
the  last  trial.    Where  are  those  records? 

Mr.  Naus:  That  question,  Mr.  Bercut,  can  be  dis- 
regarded for  the  reason  that  counsel's  question 
would  call  for  sales  of  champagne,  sparkling  wine 
and  of  Chianti  type  as  well;  and  I  may  say  this  to 
you,  Mr.  Breslauer,  that  we  have  with  us  what  we 
understand  to  be  all  records  in  response  to  this  duces 
tecum  as  to  still  wine,  California  wines,  but  not  for 
the  Chianti  type  sold  since  the  former  trial. 

Mr.  Breslauer:  I  read  the  subpoena,  "the  sales 
of  wines  described  in  the  contract"  is  what  my  ques- 
tion included. 
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Mr.  Naus:  I  didn't  so  understand  it,  If  you  wish 
to  limit  your  question  to  that,  he  may  answer. 

Mr.  Breslauer:  I  read  from  the  subpoena,  and 
the  phrase  was  in  there  "described  in  the  contract." 
I  am  asking  for  the  records  of  the  sale  of  wine  de- 
scribed in  the  contract  since  the  last  trial. 

Mr.  Brownstone:  There  is  no  limitation  in  the 
subpoena.  You  call  for  the  records  showing  the 
amounts,  the  price,  to  whom  sold  and  so  forth,  the 
quantity  of  wine  sold  by  the  defendants,  together 
with  the  delivery  slips  showing  the  deliveries. 

Mr.  Naus:  I  believe  we  brought  all  those,  so  far 
as  we  know  of. 

Mr.  Brownstone :     I  believe  we  have  them  here. 

Mr.  Breslauer:  Could  I  see  the  record  of  sales 
made  from  the  time  of  the  last  trial? 

Mr.  Naus :  We  will  hand  you  the  records,  but  we 
will  not  turn  them  over  to  be  filed  with  the  deposi- 
tion, because  we  want  to  use  them  between  now  and 
the  time  of  the  trial;  but  you  can  look  them  over 
and  satisfy  yourself.  I  will  ask  you  that  you  keep 
them  in  their  order  or  sequence  that  you  find  them, 
because  it  is  difficult  to  handle  them  once  they  are 
disarranged. 

(Documents  handed  by  Mr.  Naus  to  counsel  for 
plaintiff.) 

Mr.  Naus :  Gentlemen,  what  is  this,  an  inspection 
of  papers  or  taking  a  copy  of  them  here?  Is  that 
the  purpose  of  this  examination? 
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Mr.  Breslauer :  Inspection  for  the  purpose  of  ex- 
amination. 

Mr.  Nans:  I  will  suspend  this  deposition  very 
shortly  if  you  don't  go  forward  with  it  and  ask  ques- 
tions ;  I  will  do  it  within  the  next  two  minutes  if  you 
don't  commence  asking  questions. 

Mr.  Breslauer:  Q.  I  will  ask  you  to  look  at  that 
file  of  papers,  Mr.  Bercut;  and  ask  you  if  you  rec- 
ognize those  papers? 

A.  The  bill  of  lading.  Shipment  of  wine.  Bill  of 
lading  for  a  shipment  of  wine.  I  signed  a  lot  of 
those. 

Q.  Do  you  know  anything  about  that  transac- 
tion? 

A.  No,  I  just  signed  the  bill  of  lading.  Some, 
I  think — I  think  practically  all  the  bills  of  lading 
are  signed  by  me.  I  don't  know.  I  was  out  in  the 
office,  and  I  signed  them  when  they  were  presented 
to  me  for  shipping. 

Q.  Did  you  give  the  orders  for  the  preparation 
of  the  bill?  A.     No. 

Q.  You  say  that  if  there  was  any  commission — if 
there  was  any  deal  made  for  a  commission,  that  Mr. 
Jean  Bercut  would  be  the  one  that  would  make  it? 

A.  I  don't  say  that.  I  say  I  didn't  make  it  my- 
self? 

Q.     You  didn't  make  it  yourself?  A.     No. 

Mr.  Breslauer:     That  is  all  of  Mr.  Peter  Bercut. 
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JEAN  BERCUT, 

one  of  the  defendants,  called  as  a  witness  on  behalf 
of  the  plaintiff,  being  first  duly  cautioned  and  sworn 
by  the  Notary  Public  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  testified  as  follows : 

Examination  by  Mr.  Breslauer 

Mr.  Breslauer:  Q.  Referring  to  Exhibit  "A", 
Mr.  Bercut,  the  item  under  date  of  October  29th 

A.  May  I  see  the  copy  there  that  is  marked  off? 
October  is  the  tenth,  is  it? 

Q.     10/29.  A.     10/29.   Yes,  I  see. 

Q.     Do  you  know  anything  about  that  sale  ? 

A.     Yes. 

Q.     Did  you  make  that  sale?  A.     Yes. 

Q.     Who  was  the  purchaser? 

A.     Henry  Behr. 

Q.     Henry  Behr.   That  is  the  Vintage  Wines? 

A.     Vintage  Wines,  yes. 

Q.  Was  Henry  Behr  the  purchaser  for  the  Vin- 
tage Wines?  A.     Yes. 

Mr.  Naus:  One  moment.  One  moment,  please.  I 
again  point  out  to  you  that  the  questions  should  be 
limited  also  to  events  occurring  subsequent  to  the 
former  trial. 

Mr.  Breslauer:  Q.  Referring  to  that  date,  Oc- 
tober 29th,  Vintage  Wines,  3rd  Alabama  car,  was 
that  car  shipped  on  that  date?  A.     Yes. 

Q.     Did  you  prepare  this  analysis,  Exhibit  "A"? 

A.     No.   Our  bookkeeper  did. 
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Q.     Are  you  acquainted  with  the  items  on  it? 

A.     Yes. 

Q.  When  was  the  order  accepted,  if  there  was 
any  order,  for  that  item  of  10/29? 

A.  I  wouldn't  remember  the  date;  but  it  is  long 
previous  to  that. 

Q.     Shipment  was  made  on  that  date? 

A.  Yes.  Is  the  date  there?  You  may  find  it 
there.   Have  you  the  bill  of  lading? 

Mr.  Naus :     They  are  getting  them  out  of  order. 

Mrs.  Herzig:     They  were  out  of  order. 

Mr.  Naus:  I  had  examined  them  personally  be- 
fore we  came  over  here,  and  found  that  they  were 
all  arranged  in  chronological  sequence  with  the 
earliest  date  on  top.  Since  we  have  been  here,  they 
have  been  shuffled  and  different  persons  handling 
them,  and  they  are  disarranged. 

A.     That's  right,  October  29th,  1943. 

Mr.  Breslauer:  Q.  When  was  the  order  on  that 
accepted  ? 

Mr.  Naus:  One  moment,  please.  Again  I  point 
out  that  if  you  will  limit  the  question  to  after  the 
former  trial,  that  it  will  not  be  objected  to. 

Mr.  Breslauer:     Withdraw  the  question. 

Q.  Look  at  those  documents,  Mr.  Bercut,  and 
tell  me  what  occurred  in  connection  with  that  sale 
since  the  last  trial? 

A.     Well,  the  delivery  was  made;  and  the  sale  of 
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it  too — I  don't  know  when,  or  the  day  delivery  was 
made.   Does  it  say  anything  there? 

Q.  You  look  at  it  and  you  tell  me  if  there  is  any- 
thing in  those  records  which  you  have  before  you 
which  tell  you  if  any  order  was  received  since  the 
last  trial? 

Mr.  Naus:  Well,  there  again  I  would  like  to 
know  what  you  mean :  Whether  this  car  was  shipped 
under  a  sale  made  some  months  earlier  or  whether 
it  was  an  order  buying  wine  in  the  first  instance. 

Mr.  Breslauer:     I  am  proving  that. 

A.  That  was  part  of  the  sale.  I  don't  remem- 
ber  

Mr.  Breslauer :     Q.     Part  of  the  sale  made  when  ? 

A.  Well,  I  will  have  to  look  that  up.  I  don't 
know  that.  The  date  I  don't  know.  I  don't  know 
when  that  was  sold. 

Mr.  Naus:  He  wouldn't  know  whether  it  was  be- 
fore or  since  the  former  trial. 

A.     I  wouldn't  know  that.  I  wouldn't  know  that. 

Mr.  Breslauer:  Q.  Was  there  any  commission 
paid  on  that  sale?  A.     Yes. 

Q.  How  much  of  a  commission  was  paid  on  that 
sale? 

A.  Let  me  see  that,  and  I  will  tell  you.  $1.00. 
$1.00  a  case. 

Q.     $1.00  a  case?  A.     Yes. 

Q.  Was  that  shipment  made  directly  to  the  State 
of  Alabama  Liquor  Control?  A.     Yes. 
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Q.  Did  the  State  of  Alabama  liquor  authority 
make  payment  to  Bercut  Brothers? 

A.  I  think  Behr  paid  us.  Let's  see,  how  was  it 
now.    Yes,  Behr  paid  us.    He  paid  us. 

Q.     And  how  much  did  Behr  pay  you? 

A.     $7.50. 

Q.     He  paid  you  $7.50? 

A.     Yes.  He  paid  us  $7.50  net. 

Q.  Referring  now  to  the  item  of  November  11th, 
Vintage  Wines,  4th  Alabama  car,  I  will  ask  you  if 
there  was  a  commission  paid  on  that  sale? 

A.     No,  we  received .    I  see  now  the  thing 

here.    We  received  $7.50  net.    No  commission  was 
paid.   $7.50  net  from  both  lines. 

Q.     $7.50?  A.     Yes. 

Q.  Was  the  dollar  commission  that  you  testified 
to  before  that  was  paid  to  Mr.  Behr,  was  that  on 
any  other  sales  since  the  last  trial? 

A.  I  will  tell  you  as  we  go  along.  All  depends 
upon  the  price;  but  we  got  $7.50  net  on  both  of 
those  cars.    That  is  what  we  got. 

Q.     On  both  of  those  cars?  A.     Yes. 

Q.     You  got  $7.50  net? 

A.     That  was  paid  by  Behr. 

Q.     Paid  by  Mr.  Behr?  A.     Yes. 

Q.  You  received  no  money  from  the  Alabama 
Liquor  Control? 

A.  I  will  be  sure;  but  I  don't — I  believe  Behr 
paid.    He  paid  it,  yes. 


vs.  Park,  Benziger  &  Co.,  Inc.  287 

(Testimony  of  Jean  Bercut.) 

(Plaintiff's  Exhibit  13-B— Continued) 

Q.  Let  us  refer  to  the  item  of  November  12th, 
Universal  Wine  Company,  1st  car  Michigan. 

A.     Yes. 

Q.  And  I  will  ask  you  if  there  was  any  commis- 
sion paid  on  that  sale? 

A.  It  is  also  figured  $7.50  net.  What  does  yours 
read,  $7.50  or  $8.50,  according  to  your  ruler  there? 

Q.     According  to  my  ruler,  it  is  $8.50. 

A.  $8.50.  Yes.  That  is  a  commission  of  a  dollar 
that  was  paid  on  that. 

Q.     What  was  that  commission  paid  to? 

A.     Behr.    Henry  Behr. 

Q.     That  was  paid  to  Behr  %  A.     Yes. 

Q.     P.  &  J.  Cellars  received  how  much  cash? 

A.     Well,  we  got  the  figure,  $12,750.00. 

Q.  The  dollar  that  you  paid  to  Behr,  did  that 
come  out  of  the  $12,750.00?  A.     Yes. 

Q.  Referring  now  to  the  item  of  November  13th, 
Clackamas  Grocery  Company,  1st  car  Michigan; 
and  I  will  ask  you  if  there  was  any  commission  on 
that  sale?  A.     Yes. 

Q.     What  was  the  commission  paid  to? 

A.     Can  I  ask 

Mr.  Naus:  No,  no.  You  either  know  or  you  don't 
know ;  so  answer  it  according  to  what  you  know. 

A.  I  know  the  name,  but  I  just  forget  the  name. 
Let's  see  now.  His  name  is  Morasky. 

Q.     How  much  of  a  commission  was  paid? 

A.     Twenty-five  cents. 
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Q.  And  as  shown  on  Exhibit  "A",  P.  &  J.  Cellars 
received  $11,764.00?  A.    Yes. 

Q.     Is  that  correct?  A.     Correct,  yes. 

Q.  And  the  twenty-five  cents  commission  was 
paid  out  of  the A.     Right. 

Q.     (Continuing)     proceeds?  A.     Yes. 

Q.  In  other  words,  the  purchaser  paid  for  that 
wine,  the  purchaser  being  the  Clackamas  Whole- 
sale Grocery  Company,  $11,764.00,  is  that  correct? 

A.     Correct,  yes. 

Q.  And  in  connection  with  my  questions  of  what 
you  did  on  the  previous  transactions,  you  would  tes- 
tify that  the  purchaser  of  the — on  the  transaction  of 
November  12th A.     November  12th?  yes. 

Q.     He  paid  $12,750.00? 

A.     Yes,  that's  right. 

Q.     And  on  November  11th,  $11,323.12? 

A.     Yes. 

Q.     And  on  October  29th,  $8,910.00? 

A.  What  was  it — the  eight  thousand  and  how 
much?  Was  it  the  sale  of  the  3rd  Alabama? 

Q.     The  3rd  Alabama  car. 

A.     The  3rd  Alabama  car,  yes,  $8,910.00. 

Q.  Now,  referring  to  the  transaction  of  Novem- 
ber 15th,  was  there  any  commission  paid  on  that 
sale  ?  A.     Yes. 

Q.     How  much  of  a  commission  was  paid? 

A.  We  received  $12,170.00— $12,175.50,  and  we 
paid  a  dollar  commission. 
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Q.     To  whom  was  that  paid? 

A.     Henry  Behr. 

Q.  Referring  to  the  bill  attached  to  that  group 
of  papers  in  connection  with  that  sale,  the  purchaser 
paid  $12,782.81  in  the  payment  of  that  bill,  is  that- 
correct  ? 

A.  Must  be  some  mistake  here.  Is  that  the  same 
car?  November  15th? 

Q.  The  difference  between  the  statement  and  the 
bill  is  that  there  is  some  freight  added  to  the  bill. 

A.  Yes.  We  paid  for  the  freight,  is  that  it  ?  We 
paid  for  the  freight. 

Q.  I  am  referring  to  your  bill  there.  Your  bills 
says  "added  prepaid  freight,"  which  makes  the 
total  I  just  gave  you  of  $12,782.81;  and  I  am  ask- 
ing: Did  the  purchaser  pay  that  amount  in  pay- 
ment of  this  bill  ? 

A.  Well,  those  two  figures  match  on  that.  Where 
is  the  figure  here?  Let's  see  now.  Where  are  those 
figures?  November  15th.  Well,  one  statement  says 
$12,782.00,  including  the  freight,  so  the  difference 
in  here — it  says  $12,197.00.  I  wouldn't  know.  I 
wouldn't  know  why  the  difference.  Anybody  know 
the  difference  here? 

Q.     You  don't  know  why  the  difference? 

A.     No,  no,  no. 

Q.  Do  you  know  how  much  you  collected  from 
the  purchaser  in  that  case? 
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A.  Well,  I  will  have  to  refer  to  the  books.  May- 
be this  is  it  and  maybe  this  is  it.    I  don't  know. 

Q.  Have  you  the  books  with  }rou  that  you  can 
refer  to  as  to  that  ? 

A.     No,  sir,  no,  sir.  I  don't  see  why  there  is  a 

Mr.  Breslauer :  Have  you  the  books,  Mr.  Brown- 
stone,  which  show  how  much  was  paid? 

Mr.  Nans :  Mr.  Breslauer,  I  think  that  is  utterly 
immaterial.  The  question  is  what  price  the  sales 
wTere  made.  Now,  whether  they  were  successful  in 
collecting'  cash  or  not — we  haven't  the  books  here, 
and  don't  propose  to  go  after  them. 

Mr.  Brownstone:  I  might  add  to  that  that  the 
bill  attached  to  these  documents  states  that  the  price 
is  $8.50;  the  total  received  was  $12,197.50,  which 
corresponds  exactly  with  Exhibit  "A";  and  the  dif- 
ference is  added  prepaid  freight,  $585.31. 

Mr.  Naus :  My  understanding  of  these  documents 
just  from  looking  at  them  is  that  there  is  a  price — 
how  much  is  it — $8.50 — there  was  a  price  of  $8.50  a 
case  f.o.b.  San  Francisco.  For  some  reason  of  busi- 
ness convenience  or  otherwise,  the  freight  was  pre- 
paid. 

Mr.  Brownstone:     That  is  it. 

Mr.  Naus:  So  apparently  the  shipper  prepaid 
the  freight,  and  the  goods  were  sold  f.o.b.  San  Fran- 
cisco.   That  is  all  there  is  to  it. 
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Mr.  Breslauer:  And  we  are  asking  whether  you 
have  any  books  to  show  how  much  the  purchaser 
paid  on  that  transaction  that  I  have  just  referred  to. 

Mr.  Naus:  I  haven't  the  slightest  doubt  in  the 
world  that  there  are  books  showing  what  cash  was 
received  from  this  or  any  other  purchaser. 

Mr.  Breslauer:  I  am  asking  whether  you  have 
them  here  in  answer  to  the  subpoena  duces  tecum. 

Mr.  Naus:  They  are  not  here.  I  don't  under- 
stand that  the  subpoena  duces  tecum  calls  for  cash 
receipts. 

Mr.  Olshausen:  I  believe  the  subpoena  calls  for 
the  names  of  the  purchasers  and  the  amounts  re- 
ceived from  them. 

Mr.  Naus :  I  have  a  copy  of  the  subpoena  if  you 
want  to  look  at  it. 

Mr.  Olshausen:  Yes.  The  person  to  whom,  price 
at  which  and  the  quantities  of  such  wine  sold. 

Mr.  Naus :  Yes,  the  price  at  which.  We  told  you 
that.  We  were  not  asked  to  bring  up  any  bank 
books  or  deposit  slips  or  cash  books  or  anything  of 
the  sort;  and  I  think  it  would  be  a  waste  of  time  if 
the  subpoena  called  for  us  to  bring  them;  but,  any- 
way, it  does  not  call  for  it. 

Mr.  Breslauer:  Q.  Referring  to  the  transaction 
on  November  19th,  was  any  commission  paid  on 
that?  A.     No. 

Q.  With  reference  to  the  transaction  of  Novem- 
ber 19th  and  all  previous  transactions,  do  you  know, 
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Mr.  Bercut,  whether  the  purchasers  paid  any  com- 
mission to  any  third  person? 

Mr.  Naus:     You  mean  all  previous  transactions? 

Mr.  Breslauer :  That  he  has  testified  to  since  the 
last  trial.  A.     If  he  did  what  ? 

Mr.  Breslauer:  Q.  Do  you  know  if  the  pur- 
chaser paid  any  commission? 

A.     No,  not  to  my  knowledge. 

Q.  Not  to  your  knowledge.  Referring  now  to 
the  transaction  of  November  22nd 

Mr.  Naus:  There  are  two  transactions  on  that 
day. 

Mr.  Breslauer :  Q.  The  Clackamas  Grocery  Com- 
pany, 2nd  Oregon  car.  I  ask  you  if  there  was  any 
commission  paid?  A.     Yes. 

Q.  How  much  a  commission,  and  to  whom  was  it 
paid? 

A.  To  the  name  I  previously  mentioned.  What 
is  his  name?   Morasky.    Morasky. 

Q.     And  how  much  of  a  commission  was  paid? 

A.     Twenty-five  cents. 

Q.     Twenty-five  cents  a  case?  A.    A  case. 

Q.     Is  that  correct?  A.     Yes. 

Q.  Refer  to  the  transaction  of  February  24th, 
1944,  Grape  Empire  Wine  Company,  Oakland,  and 
referring  particularly  to  the  wines  referred  to  in 
the  contract  in  this  case :  Will  you  tell  me  how  much 
the  purchaser  paid  the  P.  &  J.  Cellars  for  those 
wines? 


vs.  Park,  Bcuziger  &  Co.,  Inc.  293 

(Testimony  of  Jean  Bercut.) 

(Plaintiff's  Exhibit  13-B— Continued) 
A.     The  Grape  Empire  Wine  Company  of  Oak- 
land ? 

Q.     Yes,  that  is  correct?  A.     185  cases. 

Q.     That  is  correct. 

They  paid  $8.25  a  case. 

Was  there  any  commission  paid  on  that? 

No,  no  commission  to  anybody. 

Referring   to    the    transaction    of    February 

1944,  Buxton-Smith  Company,  Arizona 

Yes. 


A 

Q 

A 

Q 

26th 
A 

Q 

sion 
A 

Q 

A 

Q 

A 

Q 

ary 
A 

Q 


(Continuing)      was   there    any   commis- 

paid  on  that  transaction? 

Twenty-five  cents. 

And  to  whom  was  that  commission  paid? 

Morasky. 

That  is  twenty-five  cents  per  case? 

Yes. 

Referring  back  to  the  transaction  of  Febru- 
10th  with  Scandia  Commercial  Company 

February  10th. 


(Continuing) and   particularly   to   the 

wine  covered  in  this  contract.  I  will  ask  you  if 
there  was  any  commission  paid  on  that  sale  to  the 
Scandia  Commercial  Company? 

A.     The  payment  of  a  premium 

Q.     Ten  cases  of  burgandy. 

Mr.  Naus:  The  footnote  shows  ten  cases  of  bur- 
gandy at  $8.50  a  case. 

A.     No,  no  commission  paid. 
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Mr.  Breslauer:  Q.  I  don't  seem  to  identify 
that  one.   Can  you  do  that  for  me,  Mr.  Bercut? 

A.  Universal  Wines.  Is  there  any  bill  of  lading 
there  ? 

Q.  I  have  gone  over  every  one,  Mr.  Bercut,  and 
I  have  identified  them.    This  is  one  that  I  haven't. 

Mr.  Naus:  I  can't  say  from  my  own  knowledge, 
Mr.  Breslauer,  what  that  is.  I  can  only  make  a 
guess,  and  you  are  not  at  all  bound  by  it;  but  in 
looking  it  over,  my  guess  is  that  it  simply  is  an  office 
memorandum  forming  the  basis  of  a  credit  memo- 
randum in  the  5th  Alabama  car  deal.  You  will  ob- 
serve that  5th  Alabama  car  deal  is  carried  into  the 
total  column,  the  last  one  on  the  right  of  Plaintiff's 
Exhibit  "A"  for  identification  as  $10,677.15,  which 
is  the  final  amount  for  which  the  customer  was  to 
have  been  billed  under  that  shipment.  This  paper 
in  my  hand  indicates  to  me  that  before  this  ship- 
ment, the  purchaser  had  put  up  a  certified  check 
No.  8515  for  $10,951.87,  thereby,  as  the  events 
turned  out,  overpaying  for  the  car,  and  this  is  a 
credit  memorandum  showing  a  balance  of  $274.72 
cash  that  goes  back  to  the  buyer.  Now,  that  is  only 
a  guess  on  my  part.  I  have  never  seen  it  before. 
Your  guess  is  as  good  as  mine;  but  that  has  all  the 
earmarks  to  me  of  a  credit  memorandum  that  for 
office  convenience,  and  not  having  any  printed 
forms,  they  used  for  the  office  file  an  invoice  form. 
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Mr.  Breslauer:  Q.  Since  the  last  trial,  Mr.  Ber- 
cut, you  are  still  a  partner  of  P.  &  J.  Cellars  % 

A.    Yes. 

Q.  And  there  are  no  other  partners  besides  you 
and  Mr.  Peter  Bercut?  A.     No. 

Mr.  Breslauer:     That  is  all. 

State  of  California, 

Northern  District  of  California, 

City  and  County  of  San  Francisco — ss. 

I  hereby  certify  that  on  the  10th  day  of  March, 
1944,  at  11:00  o'clock  A.M.,  before  me,  Thomas  A. 
Dougherty,  a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  at 
Room  715  Chancery  Building,  564  Market  Street, 
San  Francisco,  California,  personally  appeared  pur- 
suant to  Order  Granting  Motion  to  Take  Second 
Deposition  of  Defendants  and  Fixing  Limitations, 
Pierre  Bercut  and  Jean  Bercut,  witnesses  called  on 
behalf  of  the  plaintiff  herein,  and  George  Olshausen, 
Esquire,  Alfred  F.  Breslauer,  Esquire,  and  Mrs. 
Thelma  S.  Herzig  appeared  as  attorneys  for  the 
plaintiff;  and  Louis  H.  Brownstone,  Esquire,  and 
George  M.  Nans,  Esquire,  appeared  as  attorneys 
for  the  defendants  Pierre  Bercut  and  Jean  Bercut, 
individually  and  as  copartners  doing  business  as 
P.  &  J.  Cellars,  a  copartnership ;  and  the  said  Pierre 
Bercut  and  Jean  Bercut  being  by  me  first  duly  cau- 
tioned and  sworn  to  testify  the  whole  truth,  and 
being  carefully  examined,  deposed  and  said  as  ap- 
pears by  the  depositions  hereto  annexed. 
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And  I  further  certify  that  the  said  depositions 
were  then  and  there  recorded  stenographically  by 
Harold  H.  Hart,  a  competent  official  and  disinter- 
ested shorthand  reporter,  appointed  by  me  for  that 
purpose  and  acting  under  my  direction  and  personal 
supervision,  and  was  transcribed  by  him. 

And  I  further  certify  that  at  the  conclusion  of 
the  taking  of  said  depositions,  and  when  the  testi- 
mony of  said  witnesses  was  fully  transcribed,  said 
depositions  were  submitted  to  and  read  by  said  wit- 
nesses and  thereupon  signed  by  them  in  my  pres- 
ence, and  that  the  depositions  are  a  true  record  of 
the  testimony  given  by  the  said  witnesses. 

And  I  further  certify  that  the  said  depositions 
have  been  retained  by  me  for  the  purpose  of 
securely  sealing  them  in  an  envelope  and  directing 
the  same  to  the  Clerk  of  the  Court  as  required  by 
law. 

And  I  further  certify  that  the  exhibit  hereto  at- 
tached and  marked  "Plaintiff's  Exhibit  A  for  iden- 
tification," is  the  exhibit  referred  to  and  used  in 
connection  with  the  depositions  of  said  witnesses. 

And  I  further  certify  that  I  am  not  of  counsel  or 
attorney  to  either  or  any  of  the  parties,  nor  am  I 
interested  in  the  event  of  the  cause;  I  further  cer- 
tify that  I  am  not  a  relative  or  employee  of  or 
attorney  or  counsel  for  any  of  the  parties,  nor  a 
relative  or  employee  of  such  attorney  or  counsel, 
nor  financially  interested  in  the  action. 
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(Plaintiff's  Exhibit  13-B— Continued) 
In   Witness  Whereof,   I   have   hereunto   set   my 
hand  and  official  seal  at  the  City  and  County  of 

San  Francisco,  State  of  California,  this  day 

of ,  A.  D.  1944. 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of 
California 


Mr.  Bourquin:  And  I  take  it,  your  Honor,  as 
the  offer  has  been  reinforced,  it  is  understood  it 
has  been  objected  to  by  Mr.  Naus  and  your  Honor 
has  sustained  the  objection? 

Mr.  Naub:  I  would  not  say  " reinforced";  I 
would  say  "expanded." 

Mr.  Bourquin:  "Expanded,"  then.  That  may  be 
understood,  counsel'? 

Mr.  Naus:     Yes. 

Mr.  Bourquin:     That  is  all,  your  Honor. 

The  Court:     That  is  all. 

Mr.  Bourquin :  We  will  ask  to  recall  Mr.  Elman, 
if  your  Honor  please. 

The  Court:     Yes. 
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PHILIP  ELMAN, 

recalled;  previously  sworn. 

Direct  Examination 

Mr.  Bourquin :  Q.  Mr.  Elman,  prior  to  the  date 
of  April  27,  [253]  1943  had  your  concern,  Park, 
Benziger,  sold  or  made  any  commitments  for  the 
sale  of  any  of  these  wines'? 

A.     We  did  make  a  commitment. 

Mr.  Naus:  One  minute.  That  can  be  answered 
Yes  or  No,  if  the  Court  please. 

The  Court:    Overruled.   You  may  proceed. 

Q.     You  did  make  a  commitment? 

A.  We  did  make  a  commitment  for  the  sale 
of  that  wine  to  one  of  our  wholesalers. 

Mr.  Bourquin:  Q.  Without  telling  us  what  it 
was,  when  you  say  you  made  a  commitment,  what 
was  the  nature  of  your  commitment'? 

A.     Took  an  order  for  it. 

Q.     Took  an  order,  accepted  an  order? 

A.    Yes. 

Q.     For  how  much  and  what  type  of  wine? 

A.  1,200  cases  of  the  P.  &  B.  California  wines, 
which  we  had  purchased  from  the  Bercuts. 

Q.     Dry  or  sweet?  A.     They  were  mixed. 

Q.  Mixed.  Have  you  a  record  of  the  relative 
types  involved,  dry  and  sweet? 

A.  They  were  to  be  comprised  of  the  dry  wines 
that  were  stipulated  in  the  contract  and  the  sweet 
wines  in  the  ratio 

Mr.  Naus :  If  the  Court  please,  he  was  only  asked 
if  he  had  a  record.    I  would  like  to  object  to  it  as 


vs.  Park,  Benziger  &  Co.,  Inc.  299 

(Testimony  of  Philip  Elman.) 

apparently  calling  for  secondary  evidence  of  the 
writing*.  And  I  might  add  that  I  think  it  was  on  the 
4th  of  this  month,  perhaps  the  better  part  of  a 
couple  of  weeks  ago,  I  gave  a  notice  to  produce  on 
the  other  side  to  bring  in  any  records  they  had, 
orders,  contracts  and  the  like.  Now,  the  question 
is  put  and  the  way  the  answer  is  started,  the  wit- 
ness may  be  talking  about  an  order  orally  accepted 
or  it  may  be  an  attempt  to  state  from  memory  some- 
thing which  a  writing  speaks  about  better.  [254] 

The  Court:  Are  you  moving  to  strike  out  the 
evidence  ? 

Mr.  Naus:  I  will  object  to  the  question  as  being 
ambiguous  in  the  sense  that  the  question  does  not 
disclose  whether  it  is  calling  for  an  oral  quotation 
or  the  oral  acceptance  of  an  order,  or  whether  it  is 
calling  for  secondary  evidence  of  a  writing. 

The  Court:     Read  the  question. 

(Question  read.) 

The  Court:     Overruled. 

A.  No,  we  have  no  record  of  the  relative  types 
of  dry  and  sweet. 

Mr.  Bourquin:  Q.  Can  you  tell  us  on  that  or- 
der how  much  of  the  order  related  to  dry  wines  and 
how  much  related  to  sweet  wines'? 

Mr.  Naus:  I  object  to  that  as  calling  for  sec- 
ondary evidence. 

Mr.  Bourquin:     He  says  no. 

Mr.  Naus:  Please.  I  object  to  that  as  calling  for 
secondary  evidence  of  a  writing,  and  I  ask  at  this 
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time  that  any  record  they  have  of  the  order  be  pro- 
duced. 

The  Court:  Q.  You  said  you  had  no  record 
of  it? 

A.     No,  sir. 

The  Court:     He  has  no  record  of  it.    Overruled. 

Mr.  Nans:  May  I  examine  him  for  a  moment  or 
two  on  voir  dire  in  connection  with  it,  then? 

The  Court:     No,  no,  not  at  this  time. 

Mr.  Bourquin:  Q.  Mr.  Elman,  was  there  a  de- 
mand for  the  types  of  wine  specified  in  the  contract 
Plaintiff's  Exhibit  2  in  New  York  or  in  the  territory 
with  which  you  were  concerned,  dealt  and  sold  in 
the  month  of  April  1943? 

A.     We  had  to  lock  the  doors,  it  was  that  bad. 

[255] 

The  Court :  No,  no.  The  answer  may  go  out.  An- 
swer the  question  as  directly  as  you  can.  Read  the 
question,  Mr.  Reporter. 

(Question  read.) 

A.  Yes,  there  was  a  considerable  demand  for 
those  wines. 

Mr.  Bourquin:     Q.     Wholesale  or  retail? 

A.     Both. 

Q.  Did  your  concern  at  that  time  operate  on 
both  a  wholesale  and  a  retail  basis? 

A.     We  did,  sir. 

Q.  In  what  quantity  did  such  demands  exist  hi 
your  retail  operations? 

A.     An  immense  quantity. 
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Q.  How  much  would  you  have  sold  if  you  had 
gotten  the  wine?  A.     All  of  that. 

Q.  Do  you  know  the  operating  charges  of  your 
concern  for  the  handling  of  a  commodity  of  the  type 
and  source,  the  San  Francisco  source,  such  as  is 
specified  in  the  agreement  Plaintiff's  Exhibit  2  in 
April  of  1943. 

Mr.  Naus:  One  moment.  Objected  to  upon  the 
ground  that  no  proper  foundation  has  been  laid  to 
put  such  a  question  to  this  witness.  Specifically,  it 
does  not  appear  that  this  witness  runs  the  business ; 
it  does  not  appear  that  this  witness  supervises  the 
accounting  records;  it  does  not  appear  that  this 
witness  keeps  the  accounting  records. 

Mr.  Bourquin:  Maybe  I  can  add  something  to 
that,  your  Honor. 

The  Court:     If  you  wish. 

Mr.  Bourquin:     Please. 

Q.  Mr.  Elman,  you  told  us  the  other  day  that 
you  as  vice  president  were  charged  with  the  sales 
and  promotion  of  the  product  of  Park,  Benziger  & 
Company;  is  that  correct? 

A.     That  is  correct,  sir. 

Q.  As  such  did  you  or  not  have  to  do  with  the 
costs  and  charges  [256]  that  your  company  incurred 
in  the  sales  and  promotion  of  those  products  ? 

A.     Yes,  definitely. 

Q.  Do  you  know  what  the  costs  and  charges  to 
your  company  were  and  ran  in  April  1943  for  the 
marketing  at  retail  of  commodities  of  the  type  and 
quantity  specified  in  Plaintiff's  Exhibit  2  here? 

A.    Yes. 
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Mr.  Naus:  Objected  to  upon  the  grounds  here- 
tofore stated  and  upon  the  further  ground  that 
through  this  very  witness  it  has  heretofore  ap- 
peared in  this  case  that  the  plaintiff,  Park,  Benziger 
&  Company,  were  entering  into  something  entirely 
new  as  to  which  they  had  no  experience  with  respect 
to  costs  of  handling  and  the  like,  and  it  is  an  at- 
tempt to  lay  a  foundation  of  the  speculative  pos- 
sibilities of  what  costs  they  might  be  put  to  in 
promoting,  handling  and  labeling  a  new  line  of 
California  wines  they  never  had  before  and  to  com- 
pare that  with  other  products  as  whisky,  packaged 
goods,  and  the  like. 

Mr.  Bourquin:  Isn't  that  a  matter  of  cross  ex- 
amination, your  Honor? 

Mr.  Nans:  I  don't  think  so.  I  made  my  ob- 
jection. 

The  Court :  Q.  How  long  did  you  say  you  have 
been  with  the  Park,  Benziger  Company'? 

A.     Since  1939,  your  Honor. 

Q.  I  think  you  said  that  the  business  consisted 
of  imported  wines  and  whiskies'?  A.     Yes. 

Q.  Did  you  have  anything  to  do  with  labeling 
and  marketing  these  imported  wines? 

A.  Yes,  your  Honor.  I  was  actively  engaged  in 
the  sales  and  promotion  of  all  the  merchandise  of 
Park,  Benziger. 

Q.     And  you  had  been  since  1939? 

A.     1939,  yes. 

The  Court:     The  objection  is  overruled. 

The  Witness:     The  answer  was  "Yes."  [257] 
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Mr.  Bourquin:  Q.  Mr.  Elman,  what  did  the 
charges  and  costs  for  the  marketing  of  the  com- 
modities such  as  specified  in  Plaintiff's  Exhibit  2 
run  your  concern  in  April  of  1943  ? 

The  Court:     Do  what? 

Mr.  Bourquin:  Run — when  I  say  "run"  their 
concern,  I  mean  what  did  they  amount  to  for  the 
marketing  of  such  a  commodity. 

The  Court:     Cost  what?    To  market  what? 

Mr.  Bourquin:  To  market  a  commodity  such  as 
that  specified  here  in  Plaintiff's  Exhibit  2,  your 
Honor. 

The  Court:     Make  it  more  specific. 

Mr.  Bourquin:     I  will. 

Q.  Let  me  ask  you,  What  did  the  costs  and 
charges  of  your  company  run  in  April  1943  for  the 
handling  and  sale  of  wines  of  the  types  specified 
here  in  the  contract? 

Mr.  Naus:  One  moment.  Objected  to  upon  all 
the  grounds  heretofore  stated,  and  upon  the  fur- 
ther ground  that  from  the  evidence  it  appears  that 
they  had  no  previous  experience  in  handling  such 
wines. 

The  Court:  They  had  previous  experience  in 
handling  wines,  imported  wines.  It  is  true  that  con- 
ditions were  such  that  they  felt  the  need  of  dealing 
in  domestic  wines,  and  they  turned  to  California 
for  the  purpose  of  getting  domestic  wines. 

The  Witness:     That  is  right,  your  Honor. 

The  Court:     Q.     That  is  correct,  is  it  not? 

A.    Yes,  your  Honor. 
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Q.  Having  in  mind  the  experience  you  have  had 
with  marketing  and  promotion  of  wines  and  apply- 
ing that  to  these  domestic  wines,  as  I  understand  it, 
3^011  are  answering  these  questions  now;  is  that  not 
true?  A.     Yes.  [258] 

The  Court :  What  was  that  last  question  of  yours  % 

Mr.  Bourquin:     Q.     What  would  you  say 

The  Court:  You  would  have  to  make  that  more 
specific:  20,000  cases  or  60,000  cases  or  whatever 
you  have  in  mind. 

Mr.  Bourquin:     Thank  you,  your  Honor. 

Q.  Mr.  Elman,  what  would  the  costs  and  charges 
for  the  handling  and  promotion  and  sales  of  wines — 

The  Court:  Such  as  that  described  in  the  con- 
tract Exhibit  2 

Mr.  Bourquin:     Q.      (continuing)     run  you 

per  case,  per  carload  or  per  thousand  cases  in  April 
1943? 

Mr.  Naus:  That  is  all  subject  to  the  same  objec- 
tion. 

The  Court:     Overruled. 

A.  About  six  per  cent  of  the  price,  the  selling 
price,  your  Honor. 

Mr.  Bourquin:  Q.  Six  per  cent  of  the  selling 
price  % 

The  Court:  Q.  Whether  it  was  1,000  cases, 
5,000  cases  or  30,000  cases'? 

A.  It  was  based  on  the  total  volume  of  business 
we  do  per  year,  your  Honor. 

Mr.  Bourquin :     Q.     It  would  run  constantly  irre- 
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spective,  as  the  Court  has  asked  you,  of  the  num- 
ber of  cases  involved'?  A.     That  is  right. 

Q.  Did  you  have  a  price  established  if  you  sold 
wines  of  this  type  for  your  acceptance  in  April — 
when  I  say  " wines  for  your  acceptance  of  this  type" 
—in  April  1943?  A.     We  did. 

Q.     How  was  the  price  established? 

A.  We  established  that  price  according  to  the 
OP  A  methods  then  in  existence  and  published  same 
in  the  State  of  New  York. 

Q.  Did  that  deal  with  different  types  of  dry 
and  sweet? 

A.  Yes,  it  did,  with  the  identical  types  mentioned 
in  the  [259]  contract, 

The  Court:  Q.  The  identical  types  of  wines 
mentioned  in  the  contract,  is  that  right? 

A.    Yes. 

Mr.  Bourquin:  Q.  You  say  you  had  and  did 
post  and  publish  the  prices  for  the  identical  types 
of  wines?  A.    Yes. 

Q.     What  were  those  prices? 

A.     As  I  recall  it 

Mr.   Naus:     Objected  to 


The  Court:     One  moment. 

Mr.  Naus:  The  witness  has  testified  he  posted 
and  published  prices.  I  now  object  to  the  last  ques- 
tion on  all  the  previous  grounds  and  on  the  addi- 
tional ground  they  are  now  calling  for  secondary 
evidence  of  a  writing. 

The  Court:  How  about  the  prices?  Have  you 
got  a  list? 
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The  Witness:     There  was  a  list,  your  Honor. 

Mr.  Bourquin:  Mr.  Naus,  I  am  going  to  call  his 
attention  and  ask  to  put  in  matter  from  an  exhibit- 
used  in  the  earlier  trial  marked  Plaintiff's  Exhibit 
12.  Do  you  have  it  in  mind,  or  do  you  want  to  see  it  ? 

Mr.  Naus:  I  do  not  know  which  one  of  the  two 
or  more  exhibits  this  one  is.  This  is  only  one  of 
two.    This  is  marked  "Retail." 

Mr.  Bourquin:     I  am  asking  about  retailers  now. 

Mr.  Naus:  Then  you  are  amending  your  last 
question. 

Mr.  Bourquin:     Well,  I  have  to  that  extent. 

Q.  You  understand  we  are  talking  about  retail 
now,  do  you  not?  A.     Yes. 

Q.  And  we  have  been  on  this  latter  examination, 
is  that  correct?  A.     Yes. 

Q.  Can  you  identif}^  this  as  the  schedule  that 
you  posted  for  the  prices  published  for  those  wines  ? 

A.     Yes,  this  is  the  price  [260]  list. 

Q.     It  was  published  or  posted  when? 

A.  It  was  posted  in  the  month  of  March  for  sale 
in  April. 

Q.     For  the  month  of  April  1943,  is  that  correct? 

A.  Yes,  sir.  They  were  posted  in  March  for  the 
month  of  April,  sir. 

Mr.  Bourquin:  We  will  offer  it  in  evidence,  if 
your  Honor  please,  and  ask  that  it  be  marked  Plain- 
tiff's exhibit  next  in  evidence. 

Mr.  Naus:  Objected  to  first  as  outside  the  issues; 
secondly,  upon  the  ground  that  the  evidence  is  in- 
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sufficient  to  show  and  establish  business  in  Cali- 
fornia wines  of  this  type;  third,  on  the  ground 
there  is  no  foundation  to  show  any  basis  for  any 
attempted  effect  of  a  calculation  of  supposed  loss 
of  supposed  profits  on  that.  There  is  no  proof 
whatever — in  fact,  the  proof  is  to  the  contrary — and 
no  proof  whatever  that  at  the  time  of  the  contract, 
January  29,  1943,  the  defendants  were  put  on  no- 
tice or  warning  that  if  thereafter  there  was  a 
breach,  that  loss  of  profits  would  be  a  consequence 
because  of  the  unavailability  of  other  wines  in  the 
market. 

The  Court:     Overruled.   Does  that  mention  Cali- 
fornia wines  ? 

Mr.   Bourquin:     Yes,  your  Honor,   it   does.    Do 
you  care  to  see  it? 

The  Court:     No,  I  don't  care  to  see  it.    Do  you 
wish  to  call  attention  to  that? 

Mr.  Bourquin:     Yes,  your  Honor. 

The  Court:     Very  well. 

(The  document  was  marked  "Plaintiff's  Ex- 
hibit 14.") 
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PLAINTIFF'S  EXHIBIT  14 

SCHEDULE  OF  WINE  PRICES 

TO  RETAILERS 

Effective  for  the  Month  of  March  1943 

The  undersigned  licensee  files  the  following  sched- 
ule of  prices  to  retailers  pursuant  to  Section  101-B 
of  the  Alcoholic  Beverage  Control  Law. 

PARK,  BENZIGER  &  CO.,  INC. 

Signed  by  JACK  BENZIGER 

President 
24  State  St, 
New  York,  N.  Y. 

License  Number    LL-281 

This  schedule  is  subject  to  such  rules  as  the  State 
Liquor  Authority  has  or  may  hereafter  adopt, 

Discount  for  Time  of  Payment:  1%     10  Days. 

Prices  include  delivery  in  N.  Y.,  Bronx  and  Kings 
Counties.  In  other  Counties,  prices  are  on  an  f.o.b. 
New  York  County  basis. 

Deliveries  will  not  be  made  on  orders  of  less  than 
one  case. 

All  mdse.  offered  is  subject  to  prior  sale,  war 
condition  restrictions,  strikes,  labor  difficulties,  de- 
lays in  transit,  inability  to  obtain  or  deliver  mdse. 
and  conditions  beyond  our  control. 

All  March  prices  on  our  schedule  are  subject  to 
the  new  Federal  Taxes  effective  Nov.  1,  1942. 
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No  cash  or  quantity  discount  is  allowed  on  these 
new  taxes. 

We  reserve  the  right  to  limit  sale  and  deliveries 
in  accordance  with  customers'  previous  experience 
and  needs.  Should  we  be  unable  for  any  reason  to 
complete  an  order  in  full,  any  instalment  or  pro- 
portion thereof  that  we  are  able  to  deliver,  if  ac- 
cepted by  the  buyer,  shall  be  regarded  as  delivery 
of  the  order. 

This  Schedule  of  Wine  Prices  to  Retailers  for 
April 

Month  of  Mardi  1943  Consists  of  1  Pages. 
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The  Court:     How  is  that  designated? 

Mr.  Bourquin:  It  is  designated  "Schedule  of 
Wine  Prices  [261]  to  Retailers."  At  the  top  it  is 
stated  "Effective  for  the  Month  of  March  1943," 
but  at  the  bottom,  at  the  execution  it  says,  "This 
schedule  of  wine  prices  to  retailers  for  month  of 
April  1943  consists  of  one  page."  And  there  fol- 
lows one  page  of  the  schedule  of  prices. 

Q.  Mr.  Elman,  was  this  filed  under  the  authority 
of  the  New  York  Liquor  Authority? 

A.     It  was. 

Q.     Filed  with  that  Authority'?  A.     Yes. 

Q.  And  then  posted  to  your  retail  trade,  pub- 
lished to  your  retail  trade?  A.     Yes. 

Q.  Without  going  through  the  whole  thing,  it 
showing  other  commodities,  it  does  show  that  you 
filed  and  posted  prices  upon  California  P.  &  B. 
Brand  dry  Sauterne,  Rhine,  Claret,  and. Burgundy, 
P.  &  B.  referring  to  the  P.  &  B.  Cellars  product 

The  Court:     P.  &  B.  what? 

Mr.  Bourquin:  P.  &  B.  referring  to  the  Cellars 
as  we  have  known  them  here,  P.  &  B.  being  the 
Bercut  Brothers'  product;  is  that  correct? 

The  Court:     Well,  look  at  it. 

The  Witness:  That  P.  &  B.  was  Park— do  you 
mean  P.  &  B.  Brand? 

Mr.  Bourquin:     Q.     P.  &  B.  Brand. 

A.     Park,  Benziger. 

Q.     Oh,  Park,  Benziger? 

A.     Park,  Benziger. 
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Q.  I  beg  your  pardon.  In  other  words,  this 
"California  P.  &  B."  refers  to  the  Park,  Benziger 
brand?  A.     That  is  right. 

Q.  Dry  Sauterne,  Rhine,  Claret,  Burgundy,  in 
4/5  of  a  quart. 

Mr.  Nans :     Fifths  of  a  gallon. 

Mr.  Bourquin:  I  am  reading  4/5  of  a  quart.  It 
is  on  here. 

Mr.  Naus:     Pardon  me.  [262] 

Mr.  Bourquin:  Cases  of  12  packages  at  $10.51 
a  case. 

Q.     Is  that  correct?  A.     That  is  correct. 

Q.  Below  it,  prices  filed  for  California  P.  &  B. 
brand  Port  and  Sherry,  also  4/5  quarts,  showing 
the  alcohol  content  at  20  per  cent,  at  $10.96  per  case 
of  12  bottles ;  is  that  correct  % 

A.     That  is  right. 

Q.  Let  me  ask  you  one  further  question :  In  this 
transaction  your  company  undertook  to  pay  the 
freight — in  other  words,  you  undertook  to  take  this 
f.o.b.  San  Francisco,  didn't  you? 

A.    Yes,  sir. 

Q.  Did  the  charges  that  you  have  given  us,  six 
per  cent  of  the  selling  price,  not  include  your  trans- 
poration  charges  to  New  York? 

A.  No,  they  did  not  include  the  transportation 
charges. 

Q.  Do  you  know  what  the  transportation  charges 
on  liquor  carloads — what  charges  prevailed  for  the 
shipment  of  such  from  San  Francisco  to  Park,  Ben- 
ziger in  New  York  in  April  of  1943  ? 
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A.     Approximately  35  cents  a  case. 

Q.     Approximately  35  cents  a  case. 

A.     Freight  and  insurance. 

Q.     What?  A.     Freight  and  insurance. 

Q.  Were  there  any  other  charges  accruing  to 
you  in  the  operation  of  your  business  in  the  han- 
dling of  wines  of  this  type  at  that  time  in  New 
York,  April  1943,  other  than  I  have  mentioned, 
namely,  the  six  per  cent  operating  charge,  and  you 
mention  the  transportation  and  insurance'? 

A.     None,  sir. 

The  Court:  Mr.  Bourquin,  Mr.  Naus  called  your 
attention  to  the  fact  that  there  was  another  sched- 
ule, I  think. 

Mr.  Bourquin :  There  is  a  wholesale  list  that  was 
used  at  the  other  trial.  There  was  a  wholesale  list, 
your  Honor,  but  before  I  approach  that  I  want  to 
ask  the  witness  a  question. 

Q.  As  you  know,  the  condition  of  the  market  in 
New  York  in  [263]  April  1943,  could  you  have  mar- 
keted the  whole  27,000  cases,  the  first  lot  mentioned 
in  this  contract,  at  retail? 

A.     Definitely,  sir. 

Q.  On  the  basis  that  you  have  already  outlined 
to  us  today  of  charges'?  A.     Yes,  sir. 

Q.     For  the  consideration — if  I  don't  put  it  in — 

The  Court :  Excuse  me.  I  thought  you  were  over- 
looking something. 

Mr.  Bourquin:     I  appreciate  that,  your  Honor. 

The  Court:  I  know  Mr.  Naus  called  attention 
to  it. 
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Mr.  Bourquin :  I  think  perhaps  if  I  were  on  the 
jury,  I  would  like  to  know  it  anyway.  I  would  like 
to  offer  it. 

Mr.  Naus:  Reluctantly  or  not,  why  don't  you 
put  it  in? — over  my  objection. 

The  Court:     Are  you  objecting',  Mr.  Naus? 

Mr.  Naus:  Simply  the  general  objections  hereto- 
fore made. 

The  Court:     Overruled. 

Mr.  Naus:  But  in  that  I  am  simply  bowing  to 
the  rulings  thus  far  made. 

The  Court:  It  hasn't  anything  to  do  with  this 
case. 

Mr.  Bourquin:  Yes,  it  has,  your  Honor.  It  con- 
tains the  wholesale  prices  posted,  if  I  may  put  it 
in  evidence 

The  Court:  Why  don't  you  tell  the  jury  what 
it  is? 

Mr.  Bourquin :  I  will  call  attention  to  the  prices 
filed  and  posted  for  wholesale  by  Park,  Benziger 
Company  of  California  P.  &  B.  Brand,  Dry  Sau- 
terne,  Rhine,  Claret,  Burgundy  wine,  4/5  quarts, 
alcohol  12  per  cent,  case  of  12  bottles,  at  $6.75  a 
case ;  and  on  sweet  wines  California  P.  &  B.  Brand, 
Port  and  Sherry,  same  package,  20  per  cent  alcohol 
content,  case  of  12  bottles,  $7.50  per  case.  [264] 

The  Court:     Are  you  offering  that? 

Mr.  Bourquin:     Yes,  we  do,  your  Honor. 

(The  document  was  marked  " Plaintiff's  Ex- 
hibit 15.") 
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PLAINTIFF'S  EXHIBIT  15 

SCHEDULE  OF  PRICES  TO  WHOLESALERS 

Effective  for  the  Month  of  May  1943 

The  undersigned  licensee  files  the  following  sched- 
ule of  prices  to  wholesalers  pursuant  to  Section 
101-B  of  the  Alcoholic  Beverage  Control  Law. 

PARK,  BENZIGER  &  CO.,  INC. 
Signed  by  JACK  BENZIGER 

President 

24  State  St. 
New  York,  N.  Y. 

License  Number    LL-281 

This  schedule  is  subject  to  such  rules  as  the  State 
Liquor  Authority  has  or  may  hereafter  adopt. 

DISCOUNT  FOR  TIME  OF  PAYMENT 
.o.b.  Chicago,  111. 
"       foreign  port,  British  Isles. 
"       Customs  Bond,  New  York  City. 
"       Whse.,  New  York  City. 
"       San  Juan,  Puerto  Rico. 

Winery,  New  York  City. 
"       New  York  City. 
'       San  Francisco,  Calif. 
"       Dinuba,  Calif. 

All  quotations  with  the  exception  of  the  following 
symbols: 

!  f.o.b.  foreign  port,  British  Isles. 

*      "     Customs  Bond,  New  York  City 

include  all  Federal  Taxes  with  the  exception  of  the 
new  Federal  taxes  effective  Nov.  1,  1942.  Same  will 
be  added  to  the  price  listed. 
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All  quotations  are  subject  to  N.  Y.  State  Tax. 

Wholesalers  Address 

Asehe  Bandor  Corp.  99  Hudson  St.,  New  York,  N.  Y. 

Baxter  Importers,  Ltd.  585-6th  Ave.,  New  York,  N.  Y. 

Capitol  Dists.  Corp.  345  Hudson  St.,  New  York,  N.  Y. 

Capitol  Dists.  Corp.  68  W.  Post  Rd.,  White  Plains,  N.  Y. 

Eber.  Bros.  W.  &  L.  Corp.  52  Public  Market,  Rochester,  N.  Y. 

Eber.  Bros.  W.  &  L.  Corp.  251  Bway,  Buffalo,  N.  Y. 

Elmira  Tobacco  Co.,  Inc.  325  Carroll  St.,  Elmira,  N.  Y. 

Graves  &  Rodgers,  Inc.  382  Bway,  Albany,  N.  Y. 

Monarch  Liq.  Corp.  1213  E.  Erie  Blvd.,  Syracuse,  N.  Y. 

Rochester  Liq.  Corp.  175  No.  Water  St.,  Rochester,  N.  Y. 

Rodgers  Liq.  Co.,  Inc.  372  Bway,  Albany,  N.  Y. 

St.  James  Wines,  Inc.  535-5th  Ave.,  New  York,  N.  Y. 

Distribution  of  "Ron  Libra"  Puerto  Rican  Rum 
is  restricted  to: 

Asche  Bandor  Corp. 
99  Hudson  St., 
New  York,  N.  Y. 

The  following  firm  is  restricted  to  the  purchase 
of  "H.V.D."  (Hudson  Valley  District)  and  "Bolog- 
nesi"  (New  York  State)  Wines. 

High-Life  Products,  Inc. 
145  West  18th  St., 
New  York,  N.  Y. 

Items,  Prices  and  Quantity  Discounts  Contained 
in  the  April,  1943,  Schedule  Remain  in  Effect  for 
This  Month  Except  for  the  Changes  Indicated  on 
the  Attached  Schedule. 

This  Schedule  of  Prices  to  Wholesalers  for  Month 
of  May  1943  Consists  of  1  Pages. 
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Mr.  Bourquin:  Q.  Mr.  Elman,  can  you  outline 
for  use  the  cost  that  would  accrue  and  did  accrue 
to  your  company  in  April  1943  for  the  handling  and 
marketing  of  such  wines  at  wholesale? 

Mr.  Nans:  I  presume  I  need  not  repeat  my  ob- 
jection, although  I  renew  it  at  this  time.  It  is  clear 
enough. 

The  Court:     Overruled. 

The  Witness:  You  want  the  outline  of  the  costs 
of  that,  as  I  understand? 

Mr.  Bourquin:     Q.     Please.    - 

A.  This  merchandise  is  posted  at  these  prices 
f.o.b.  San  Francisco.  Therefore,  there  wouldn't  be 
any  question  of  freight  entering  into  those  particu- 
lar prices.    They  were  sold  f.o.b.  here. 

Q.     And  insurance? 

A.  Freight  and  insurance.  There  would  be  no 
handling  on  our  end  of  it  there,  other  than  a  rebill- 
ing  process  for  wholesale  sale,  since  it  was  sold  to 
the  buyer  here  in  San  Francisco.  The  only  work 
that  we  would  possibly  do  would  be  the  rebilling  of 
the  merchandise  to  the  people  we  sold  it  to.  We 
figured  the  overhead  on  that  at  two  per  cent,  sir. 

Q.     At  two  per  cent? 

A.     Of  the  sale  price. 

Q.  So  in  the  wholesale  you  are  charged  with  two 
per  cent,  and  in  the  retail  six  per  cent  plus  35  cents 
a  case 

A.     Transportation  and  insurance. 

Q.     Transportation  and  insurance? 
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A.     That  is  right,  sir. 

Mr.  Bourquin:     One  further  question. 

Q.  To  your  knowledge  did  Park,  Benziger  have 
a  demand  in  New  York  in  April  1943,  at  retail  or 
wholesale  or  both,  for  the  whole  [265]  60,000  cases 
of  the  types  of  wines  specified  in  the  contract? 

A.     Oh,  yes. 

Q.     Which  way? 

A.     Both  ways,  retail  and  wholesale. 

Q.     Would  either  have  consumed  it? 

A.     Definitely. 

Mr.  Bourquin:     You  may  cross  examine. 

Cross  Examination 

Mr.  Naus:  Q.  I  understood  you  to  answer  Mr. 
Bourquin  that  you  stated  to  him  all  your  expenses 
for  selling  this  wine;  is  that  correct — six  per  cent 
of  your  gross  sales  on  retail  and  two  per  cent  of 
your  gross  sales  on  wholesale,  freight  and  insur- 
ance, and  this  and  that'?  Would  you  speak  out  so 
the  reporter  can  hear  you?  A.     Yes. 

Q.  Have  you  included  any  expense  for  a  sales- 
man? A.     No,  we  have  not. 

Q.     Why  not? 

A.  General  overhead  of  the  business  included  it  at 
six  per  cent.  We  take  those  figures  to  sell  the  mer- 
chandise. 

Q.  You  mean  to  suggest,  do  you,  that  if  you 
paid  Hermann  fifty  per  cent,  that  that  would  be  em- 
braced in  your  two  per  cent  in  one  case  or  your  six 
per  cent  in  the  other? 
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A.     That  is  right, 

Q.  Do  you  mean  to  say  that  after  paying  Her- 
mann fifty  per  cent  of  the  net  profits,  your  cost  of 
doing  business  in  one  instance  would  be  only  two 
per  cent  of  your  gross  sales? 

Mr.  Bourquin:  We  object  to  that,  your  Honor, 
as  not  proper  cross  examination,  as  I  understand  it. 

Mr.  Naus:     If  it  isn't  what  is  it? 

Mr.  Bourquin :  The  test  here  would  be  what  was 
the  net  result  to  these  people  irrespective  of  what, 
you  might  say,  appended  as  a  charge  under  Mr. 
Elman 's  direction. 

Mr.  Naus :  If  the  Court  please,  anyone  who  looks 
at  the  [266]  complaint  in  this  case  will  find  that 
the  only  plaintiff  in  this  case  is  Park,  Benziger  & 
Conmany.  You  won't  find  the  names  Hermann, 
Serge  Hermann,  Mrs.  Serge  Hermann,  Mrs.  Louise 
Hermann,  or  Chauteau  Montelena  of  New  York 
anywhere  in  the  caption  of  the  pleading.  Here  is 
the  sole  plaintiff. 

Mr.  Bourquin:  He  is  entitled  to  prove Par- 
don me,  your  Honor. 

The  Court:     What  were  you  going  to  say? 

Mr.  Bourquin:  I  was  going  to  say  we  were  at- 
tempting to  reduce  this  to  a  net  profit.  Their  ar- 
rangement with  Mr.  Hermann  was  merely  for  a 
participation  in  the  net  profit. 

The  Court:     Yes. 

Mr.  Bourquin :  So  I  say  that  is  a  matter  between 
the  plaintiff  and  Mr.  Hermann,  with  which  the  de- 
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fendant  has  nothing  to  do,  and  it  is  irrelevant  and 

immaterial. 

The  Court :     It  seems  so  to  me. 

Mr.  Naus:  That  would  depend,  it  seems  to  me, 
on  what  instructions  your  Honor  finally  gives  to 
the  jury,  if  we  get  to  that  point. 

The  Court:     It  may  be  so. 

Mr.  Naus:  It  might  turn,  if  you  instruct  the 
way  the  defense  has  requested  you,  on  whether  the 
jury  finds  Mr.  Hermann  to  be  a  partner  or  a  joint 
venturer,  on  the  one  hand,  or  a  mere  employee  on 
the  other.  It  might  be  it  will  be  for  the  jury  to 
consider,  if  he  was  a  partner  or  a  joint  venturer, 
the  plaintiff  was  bound  by  his  act  in  signing  the 
cancellation  of  April  27,  or,  on  the  other  hand,  if 
they  find  he  is  merely  an  employee  or  a  salesman 
on  commission,  then  whatever  they  had  to  pay  him 
was  part  of  their  expense  of  doing  business,  their 
selling  expense.   That  is  my  theory.  [267] 

The  Court:  I  understand  what  your  theory  is. 
I  overlooked  that  point  as  to  the  joint  venture.  It 
might  be  I  will  instruct  the  jury  as  to  that.  I  do 
not  know  at  this  time. 

Mr.  Naus:  I  will  reframe  the  question  and  put 
another  one. 

Q.  Now,  Mr.  Elman,  this  retail  list.  Exhibit 
No.  14,  the  wines  that  are  involved  here  are  in  there 
under  what  heading? 

A.  P.  &  B.  Brand,  Mr.  Naus,  California  P.  &  B. 
Brand.   Right  here,  sir  (indicating). 
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Q.  California  P.  &  B.  Brand,  dry,  Sauterne, 
Claret,  Rhine  and  Burgundy;  and  then  next  Port 
and  Sherry?  A.     That  is  right. 

Q.     Those  items'?  A.    Yes. 

Q.  You  say  that  list  was  published  for  the  month 
of  March  1943,  as  I  understand  if?  A.     No. 

Q.     I  see  it  is  typed  " March"  in  there. 

A.  Yes,  these  were  so  set  up,  which  should  have 
been  effective  for  the  month  of — and  then  down 
here — you  see,  the  New  York  State  law  states  that 
we  have  to  publish  these  prices  by  the  10th  of  the 
preceding  month.  If  we  wanted  to  sell  this  wine  in 
New  York  State  in  April,  we  would  have  to  send 
in  the  price  list  by  the  preceding  month,  March  10, 
after  which  we  could  not  submit  a  new  price  list 
to  the  State.  Therefore,  we  listed  the  P.  &  B.  Brand 
in  the  month  of  March  with  New  York  State  be- 
fore March  10  for  sale  in  the  month  of  April. 

Q.  That  paper  that  you  have  in  your  hand, 
Plaintiff's  Exhibit  14,  just  a  word  or  two,  when  was 
that  filed  with  the  New  York  State  Authority  Ham 
asking  now  about  a  date. 

A.  Before  March  10,  sir.  It  had  to  be  in  before 
March  10. 

Q.  Was  that  effective  for  all  time  thereafter, 
or  only  for  a  particular  month? 

A.  They  were  changed  from  month  to  month  as 
the  licensee  saw  it.  [268] 

Q.     In  that  particular  list  there  you  are  posting 
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in  February  prices  at  which  you  will  make  sales 

in  March  and  only  in  March,  aren't  you? 

A.     I  beg  your  pardon? 

Mr.  Naus:     May  I  have  it  read? 

(Question  read.) 

A.     That  is  rather  ambiguous. 

The  Court:     No. 

A.  Once  we  post  a  price  it  can  continue  on,  if 
we  continue  to  renew  it.  Monthly  it  is  renewed.  We 
can  either  delete  it  or  continue  it. 

Mr.  Naus:  Q.  What  do  you  mean  by  renewing 
something  in  New  York?  Tell  me  what  you  do  and 
how  you  mean. 

A.  It  has  to  be  sent  to  the  Liquor  Authority 
every  month,  the  price  list.  We  either  delete  items 
which  are  discontinued  or  we  add  new  items  to  the 
list, 

Q.  You  have  to  make  up  a  new  list  on  that  kind 
of  a  form  each  month? 

A.     That  is  right,  sir. 

Q.  In  February  you  made  up  this  list  to  be  effec- 
tive in  the  month  of  March  and  filed 

A.  No,  no.  I  am  sorry.  We  made  it  up — we  sent 
it  in  in  March,  and  it  is  effective  for  April. 

Q.  I  am  looking  at  the  top,  the  printing  that  is 
typed  in  there. 

A.  No,  this  means  it  was  sent  in  in  March  and 
effective  in  April,  which  has  been  crossed  out.  That 
is  one  of  the  lists  that  were  in  the  office.  I  am 
sorry. 
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Q.  Perhaps  I  misunderstood  you.  I  understood 
you  to  say  that  it  was  published  in  April.  Regard- 
less of  what  is  written  on  there,  on  what  date  was 
it  that  you  filed  it  with  the  New  York  State  Au- 
thority? A.    On  the  10th  of  March. 

Q.     To  be  effective  for  the  month  of  April? 

A.     April.  [269] 

Q.  Sometime  in  April  you  would  have  to  file  a 
new  one  to  be  effective  in  May,  is  that  right? 

A.  Before  the  10th  of  April,  that  is  right,  for 
the  10th  of  each  month. 

Q.     Did  you  ever  file  one? 

A.     For  the  renewal  of  the 

Q.  I  will  reframe  it.  Did  you  ever  file  one  in 
April  to  be  effective  in  the  month  of  May? 

A.     Yes. 

Q.     A  retail  list? 

A.     It  is  available  with  the  State  Authority. 

Q.     Pardon  me? 

A.  I  say  the  copy  is  filed  with  the  State  Au- 
thority. 

Q.     When  did  you  file  that? 

A.     By  April  10. 

Q.  Did  you  ever  file  one  in  May  to  be  effective 
for  the  month  of  June? 

A.     No,  we  deleted  it  then. 

Mr.  Bourquin:     Q.     You  mean  on  these  items? 

A.     On  those  two  items,  that  is  right. 

Mr.  Naus:  Q.  Then,  as  I  understand  it,  on  the 
retail  list  you  filed  one  in  March  to  be  effective 
in  April A.     Yes. 
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Q.     and  then  a  month  later  you  filed  one  in 

April  to  be  effective  in  May?  A.     Yes. 

Q.     Are  you  sure  of  that  now1? 

A.  Just  let  me  think  a  moment,  sir.  Yes,  that  is 
right. 

Q.     When  in  April  did  you  file  it? 

A.     Before  the  10th,  sir. 

Q.     Did  you  personally  attend  to  the  filing? 

A.  No,  that  is  attended  to  by  our  girls  in  the 
office. 

Q.  Was  that  attended  to  before  you  left  New 
York  for  San  Francisco? 

A.    I  should  imagine  it  was. 

Q.     Let  us  not  imagine.    Was  it? 

A.     I  think  so,  yes. 

Q.     Let  us  not  think  about  it.    Do  you  know? 

A.     It  was  filed,  sir. 

Q.  I  see.  Turning  to  Plaintiff's  Exhibit  15,  that 
is,  a  list  for  sales  to  wholesalers,  is  it  not? 

A.     That  is  right,  [270] 

Q.  That  Plaintiff's  Exhibit  15  you  have  in  your 
hand  was  turned  in  to  the  New  York  State  Author- 
ity on  what  date?  A.     May,  sir. 

Q.     Pardon  me?  A.     In  the  month  of  May. 

Q.     What  date  in  May? 

A.  The  1st,  I  should  say,  or  prior  to  the  1st  it 
has  to  be  in 

Q.  No,  let  us  not  have  a  long  speech  about  it.  I 
am  only  asking  you  about  one  date.  On  what  date 
was  Plaintiff's  Exhibit  15  or  the  original  of  it  filed 
with  the  New  York  State  Authority? 
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Q.  I  am  not  asking  you  that,  Mr.  Elman,  please. 
On  what  date  was  it  filed? 

A.     That  I  don't  know,  sir. 

Q.  A  schedule  of  prices  to  wholesalers  to  be 
effective  for  the  month  of  May  would  have  had  to 
be  filed  in  April,  wouldn't  it? 

A.     That  is  right,  sir. 

Q.  Well,  if  you  do  not  know  the  date,  can  you 
tell  me  the  month1?  Did  you  file  it  in  April  or  did 
you  file  it  in  May? 

A.     It  must  have  been  filed  in  April. 

Q.     When  in  April  was  it  filed? 

A.     Before  the  1st  of  April. 

Q.     Before  the  1st  of  April? 

A.  It  must  be  in  by  the  1st.  Therefore — I  mean, 
they  do  not  permit  the  new  addition — I  mean  new 
list — the  list  has  to  be  in  to  the  State  Authority  by 
the  1st  of  the  month  for  wholesale  and  by  the  10th 
of  the  month  for  retail. 

Q.  Do  you  mean  by  the  1st  of  the  month  in  which 
it  is  to  be  effective? 

A.     No,  it  always  the  following  month. 

Q.  Are  you  telling  me  you  filed  it  in  April  but 
on  a  date  before  the  1st  of  April?  I  don't  know.  I 
don't  follow  you.    Perhaps  I  am  dumb. 

A.  You  aren't  dumb;  you  are  just  trying  to  con- 
fuse me.    The  law  is  definite.    It  says [271] 

Q.  Take  your  time;  think  it  over  and  tell  me. 
You  say  you  do  not  know  when  it  was  filed.    Tell 
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me  when  it  had  to  be  filed  instead  of  telling  me 
the  1st  of  the  month — give  me  the  name  of  the 
month.   We  keep  getting  the  months  mixed  up. 

A.  What  is  your  direct  question  on  that?  and  I 
will  try  to  answer  it. 

Q.  You  have  in  your  hand  a  paper  that  we  call 
Plaintiff's  Exhibit  15.  It  is  what  is  called  a  whole- 
saler's list.  It  says  at  the  top  it  is  to  be  effective 
for  the  month  of  May  1943.  I  am  trying  to  find 
out  when  that  was  filed,  the  date  it  was  filed  with 
the  New  York  State  Authority.  That  is  all  I  am 
trying  to  find  out. 

A.     It  must  have  been  filed  in  April,  sir. 

Q.     And  about  when  in  April? 

A.     From  the  1st  to  the  3rd. 

Q.  1st  to  the  third.  Within  the  first  three  days 
of  April,  do  you  mean?  A.     That  is  right. 

Q.  Did  you  or  did  you  not  have  anything  to  do 
with  the  filing  of  that  wholesaler's  list  before  you 
left  New  York  for  San  Francisco? 

A.  Yes,  we  established  the  price  of  wine  and 
established  the  wholesale  price  on  it. 

Q.  Now,  that  wholesaler's  list  has  on  it,  as  you 
observe,  a  list  of  the  names  of  ten  wholesalers  with 
their  street  and  city  addresses  given. 

A.     That  is  right. 

Q.     Were  they  customers  of  yours? 

A.     They  were. 

Q.  In  that  list  that  you  were  publishing  to  be 
effective  in  the  month  of  May  were  you  offering 
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these  Bercut  wines  to  that  list  of  ten  specifically 

named  wholesalers,  your  customers'? 

A.  No  Bercut  wines  could  be  purchased  by  any 
wholesaler  in  the  State  of  New  York.  This  refers 
to  certain  types  of  merchandise  which  are  on  re- 
stricted lists.  [272] 

Q.  Well,  the  Bercut  wines  were  put  on  a  whole- 
sale list  to  be  bought  by  any  one  of  those  ten  cus- 
tomers of  yours  or  by  any  other  wholesaler  in  the 
market,  weren't  they?  A.     That  is  right. 

Q.     It  is  a  public  general  offering  to  wholesalers  ? 

A.     That  is  right. 

Q.  Prior  to  April  27,  1943  had  Park,  Benziger 
&  Company  ever  sold  any  of  this  Bercut  wine  to 
any  retailer? 

A.  Yes,  we  have  many  retailers  come  into  the 
office  asking  for  wines,  and  we  had  showed  them  the 
samples  which  we  had  received  from  the  Bercuts. 

Q.  Mr.  Elman,  I  didn't  ask  you  who  called  at 
your  office.  I  said  had  you  in  fact  actually  sold  any? 
Had  you  committed  yourself  to  anybody? 

A.  Sure;  we  told  them  when  they  came  in  we 
expected  to  have  these  wines  for  sale  and  just  as 
soon  as  they  were  available  we  would  let  them  have 
them,  and  they  asked  us  for  them. 

Q.  A  businessman  generally  knows  what  a  com- 
mitment is.  Did  anybody  give  you  an  order  for  any  ? 

A.  We  couldn't  sell  anything  we  did  not  have, 
in  so  far  the  delivery  had  not  been  made  physically 
in  New  York. 
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Q.     That  is  argument. 

A.  It  is  no  argument.  I  didn't  mean  it  to  be 
that  way. 

Q.  As  I  understand  it,  you  had  not  signed  up 
an  order  committing  you  as  a  businessman  upon  any 
specific  sale  to  any  specific  retailer,  had  you? 

A.     No. 

Q.     Pardon  me? 

A.  I  am  sorry.  You  said  written  order,  and  I 
said   no. 

Q.  Well,  if  you  got  it  on  the  telephone  you  would 
write  it  down  on  a  paper  and  treat  it  as  an  order? 

A.     I  suppose  so.  [273] 

Q.     Did  you  do  anything  of  the  sort? 

A.  There  were  quite  a  number  of  people  in  the 
office.  We  showed  them  the  list.  They  liked  them, 
and  we  said  as  soon  as  we  were  ready  to  set  them 
up,  bring  them  in — and  they  said  they  would  be 
glad  to  have  them. 

Q.  Up  to  April  27,  1943  had  you  actually  signed 
up  any  order  to  any  wholesaler? 

A.  No;  I  got  an  oral  order  from  one  of  our  cus- 
tomers which  we  took — accepted,  I  mean,  verbally. 

Q.     Some  wholesaler  in  New  York? 

A.  The  Globe  Distributing  Company  in  Wash- 
ington, D.  C. 

Q.     A  carload  more  or  less  ? 

A.    About  1,200  cases. 

Q.     Nearly  a  carload?  A.     Yes. 

Q.  It  was  at  least  a  minimum  carload,  wasn't 
it?  A.    Yes. 
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Q.     Had  you  sold  any  in  New  York  City? 

A.  I  made  commitments  to  the  people  that  came 
up  to  the  office  to  this  effect:  that  when  the  wines 
were  available,  physically  available,  in  New  York 
City  that  we  would  send  them  the  wines  that  they 
wanted.  They  tested  the  wines  without  any  labels 
on  them,  samples  we  had  gotten  from  the  Bercuts, 
and  after  testing  the  wines  they  liked  them  very 
much,  and  we  said,  "Just  as  soon  as  we  are  ready 
with  them — we  are  working  on  the  labels — just  as 
soon  as  we  have  them  physically  available,  we  will 
let  you  know." 

Q.  Now,  those  prices  in  the  wholesale  list  named 
there  are  prices  f.o.b.  San  Francisco,  the  way  you 
bought  them?  A.     Yes. 

Q.  The  prices  in  the  retail  list  are  prices  f.o.b. 
New  York?  A.     Yes. 

Q.  You  would  have  to  pay  the  freight  in  addi- 
tion to  the  price  paid  to  the  Bercuts,  is  that  correct  ? 
Would  you  speak  up  so  the  reporter  can  hear  you. 

A.     Yes.    I  am  sorry. 

Q.  This  sale  to  the  wholesaler  at  Washington, 
D.  C,  12,00  cases — was  that  dry  or  sweet  wine  or 
both? 

A.  It  was  [274]  supposed  to  be  a  division  be- 
tween sweet  and  dry. 

Q.     In  what  proportions? 

A.  In  the  proportion  that  we  were  going  to  re- 
ceive it  in  the  contract — about  five  to  one.  I  guess, 
six  to  one. 
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Q.  In  whatever  percentage  of  sweet  wines  ap- 
pear in  the  26,691  cases  in  the  Bercut  contract,  that 
distributor  would  get  roughly  the  same  percentage, 
wouldn't  he?  A.     About  the  same. 

Q.  The  sweet  wines  were  a  very  small  percent- 
age of  this  deal?  A.     They  were. 

Q.  For  all  practical  purposes  the  dry  wine  was 
the  deal,  wasn't  it?  A.     Yes,  sir. 

Q.  Was  your  arrangement  with  this  wholesaler 
in  Washington,  D.  C.  on  an  f.o.b.  San  Francisco 
basis  ?  A.    Yes. 

Q.  Did  you  make  that  arrangement  with  him 
before  or  after  your  posting  or  filing  or  publishing 
of  Plaitniff's  Exhibit  15,  the  wholesale  list? 

A.     I  don't  recall,  sir. 

Q.  Do  you  mean  you  may  have  sold  it  to  him  be- 
fore you  published  a  price  at  all?  A.     Yes. 

Q.  Was  it  to  be  a  deal  with  him  on  the  basis  of 
such  a  price  some  time  thereafter  published  or 
posted  ?  A.     That  is  right. 

Q.  Now,  you  were  out  here  about  in  the  middle 
of  April,  and  for  a  few  days  after  that,  to  complete 
arrangements  for  labeling,  packaging  and  shipping 
the  wine ;  you  remember  that  ? 

A.     I  testified  to  it. 

Q.  Assuming  that  all  the  parties  had  gone  ahead 
and  you  had  furnished  the  labels  and  shipment  had 
started  at  the  time  you  contemplated  when  you  ar- 
rived in  San  Francisco,  when  would  the  first  car 
have  left  San  Francisco? 
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A.     Within  a  few  weeks  after  I  arrived. 

Q.  Well,  within  what  time  after  April  27  would 
the  first  carload  [275]  have  left  San  Francisco? 

A.     Within  two  weeks,  maybe  three. 

Q.     The  middle  or  the  latter  part  of  May? 

A.     That  is  right — about  the  first  half. 

Q.     Reaching  East  about  the  early  part  of  June? 

A.  About  the  end  of  the  month,  the  end  of  May, 
the  early  part  of  June. 

Q.  And  then  the  next  car  would  be  about  the  end 
of  June  or  the  first  of  July,  that-  is,  at  the  rate  of  a 
car  a  month,  wouldn't  it?  A.     Yes. 

Q.     You  now  have  it  right?  A.     Yes. 

Q.  And  the  third  car  would  have  reached  the 
East  about  the  1st  of  August? 

A.     I  suppose  so. 

Q.     Correct?  A.     I  suppose  so. 

Q.  Let  us  not  suppose.  You  are  the  one  who 
knows.   I  am  asking  to  find  out. 

A.  It  never  happened,  so  how  would  I  know 
when  it  arrived? 

Q.  If  it  had  happened  I  would  look  to  the 
freight  bill  or  the  bill  of  lading  and  not  have  asked 
you. 

A.  It  would  depend  on  how  much  time  it  took 
the  cars  to  get  from  San  Francisco  to  New  York. 
I  have  no  knowledge  of  what  didn't  happen,  when 
it  didn't  happen,  any  more  specifically  anyhow. 

Q.  Then  it  would  have  taken  about  three  car- 
loads to  keep  you  to  the  1st  of  August  1943,  as  I 
understand  it?  A.     I  think  so. 
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Q.  Having  in  mind  that  you  tell  us  that  you 
were  in  charge  of  the  sales,  posting  of  prices — you 
are  familiar  with  that,  an  expert  in  that — perhaps 
I  would  not  be  presuming  too  much  to  assume  that 
you  know  that  in  August  1943  the  OPA  put  a  ceil- 
ing on  you;  you  know  that,  don't  you? 

A.     In  August?  [276] 

Q.     Yes.  A.     A  ceiling  on  us? 

Q.     In  August  1943,  yes. 

A.  There  Ls  a  revision — there  is  a  revision  con- 
stantly on  OPA  ceilings.  At  that  particular  time 
I  don't  recall  what  the  ceiling  was.  Do  you  have 
the  OPA  revision  of  that  month? 

Q.  I  have  something  that  looks  like  it. '  I  will 
ask  you  whether  or  not  in  August  1943,  beginning 
then  and  ever  since 

Mr.  Bourquin:     Before  you  testify  to  that 


The  Witness:  If  I  have  been  qualified  as  an 
expert,  maybe  I  will  get  a  job. 

Mr.  Naus:  No,  I  am  not  trying  to  qualify  you 
as  anything — as  an  expert  in  that  respect.  I  am 
merely  meeting  on  cross  examination  what  you  pur- 
port to  say  on  direct  examination,  Mr.  Elman.  At 
that  I  think  you  are  doing  as  well  as  many  of  them 
down  at  the  OPA,  as  I  have  observed  them.  I  am 
asking  you  whether  you  know  that  in  the  month  of 
August  1943,  beginning  then  and  continuing  ever 
since,  you  have  been  under  an  OPA  ceiling  of  25 
per  cent  in  your  mark-up.  A.     Yes. 

Q.     So  that  had  this  contract  been  carried  out, 
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under  these  price  lists  or  anything  else,  for  three 
months,  beginning  with  the  fourth  car  and  continu- 
ing under  this  contract,  you  could  in  no  event  have 
sold  at  a  greater  mark-up  than  25  per  cent;  now, 
you  know  that,  don't  you? 

A.  No,  I  don't  think  so.  At  least,  my  under- 
standing of  it  would  be  that  since  our  price  was 
established  prior  to  this  one,  the  price  fixing  of  the 
merchandise  took  place  before  this  law  came  out 
and  subsequent  to  that.  It  differentiates — it  says 
anything  you  purchase  from  this  time  on  shall  be 
at  a  fixed  mark-up.  Our  contract  and  purchase  of 
the  wine  happened  prior  to  this.  We  had  already 
established  an  OPA  price  on  that  merchandise.  I 
doubt  very  [277]  seriously  whether  this  would  have 
meant  a  retention  in  price.  So  far  as  I  am  con- 
cerned, I  don't  believe  it  would  have.  We  would 
have  kept  the  same  prices. 

Q.  Aside  now  from  the  New  York  State  Au- 
thority price A.     Yes. 

Q.  had  you  prior  to  August  1943  ever  estab- 
lished with  the  OPA  any  price?  A.     Oh,  yes. 

Q.     When  and  where  and  with  whom? 

A.  When  the  OPA  came  out,  when  New  York 
State  took  on  the  new  Hallowell  bill,  a  law  which 
stated  we  had  to  submit  the  price  to  them  the  month 
preceding  the  month  in  which  we  were  going  to  sell 
it,  and  when  the  OPA  came  out  with  prices,  the 
Hallowell  stipulated  the  top  sheets  of  every  dis- 
tributor were  to  read  that  all  prices  submitted  in 
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New  York  State  conformed  with  OPA  price  regu- 
lations, to  which  we  attested,  after  we  had  gotten 
our  price  from  OPA. 

Q.     Beginning  with  what  date? 

A.  I  don't  recall  the  exact  dates.  It  was  prior 
to  that  when  the  OPA  fixed  the  price  of  merchan- 
dise in  the  liquor  business.  We  filed  the  New  York 
State  schedule  with  that  in  mind.  New  York  State 
required  that  qualification  in  the  prices  submitted 
to  that, 

Mr.  Naus:  If  the  Court  please,  at  this  time,  as 
long  as  Mr.  Elman  has  been  recalled,  I  would  like 
to  reopen  for  a  question  or  two  that  I  intended  to 
ask  him  when  he  was  on  the  stand  before  and  that  I 
overlooked. 

The  Court:     Very  well. 

Mr.  Naus:  Q.  Mr.  Elman,  Park,  Benziger  & 
Company  is  merely  a  subsidiary  owned  100  per  cent 
by  another  corporation,  isn't  it*?  A.     It  is. 

Q.  And  what  is  the  name  of  that  other  corpora- 
tion? A.     Finlay,  Holt  &  Company.  [278] 

Q.  You  were  answering  Mr.  Bourquin  some- 
thing about  the  incorporation  of  Park,  Benziger  & 
Company.  The  fact  of  it  is  it  has  never  had  a  capi- 
tal of  more  than  $1,000,  has  it? 

Mr.  Bourquin:     What  do  you  mean  by  that? 

Mr.  Naus:     Just  what  I  say. 

Mr.  Bourquin:  We  object  to  the  question  as  in- 
definite, your  Honor. 

The  Court:     Overruled. 
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A.  No.  And  may  I  explain  that  answer,  your 
Honor  ? 

The  Court:     Yes. 

A.  Park,  Benziger  &  Company  has  $1,000 — oh, 
what  would  you  call  it  in  legal  terms? — capitaliza- 
tion, in  other  words.  That  is  more  or  less  to  limit 
the  liability  of  the  officers  of  Finlay,  Holt  &  Com- 
pany, the  personal  liability  of  the  officers  of  Finlay, 
Holt  &  Company.  The  company  gets  its  money  from 
Finlay,  Holt  &  Company,  adequate  funds,  sufficient 
sums  to  carry  on  a  business  extending  over  a  million 
and  a  half  dollars  a  year  in  1942,  and  increasing 
since  then  up  to  the  present  time  to  approximately 
over  three  million  dollars  a  year,  which  can  be  done 
on  a  thousand  dollars.  We  pay  a  license  in  the  State 
of  New  York  as  a  wholesaler  of  $4,000  a  year,  plus 
licenses  we  have  in  all  States  that  we  do  business 
with  and  require  it,  which  runs  into  several  thou- 
sand dollars  a  year,  plus  the  salaries  of  employees, 
and  so  forth,  which  rims  for  the  overhead  of  the 
concern  into  quite  a  considerable  amount  of  money. 
Of  course,  that  all  cannot  be  done  on  a  thousand  dol- 
lars. So  the  funds  are  drawn  from  Finlay,  Holt  & 
Company  as  they  are  required  by  Park,  Benziger 
&  Company.  There  are  20,000  shares  actually  issued 
against  it,  of  which  there  is  $1,000  put  into  the  capi- 
talization stock.  [279] 

Q.  In  other  words,  when  this  plaintiff  corpora- 
tion was  organized  its  issued  capital  stock  was 
issued  against  $1,000  in  cash,  and  that  is  the  only 
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capital  as  such  that  has  ever  been  paid  to  Park, 

Benziger  &  Company;  have  I  got  it  right? 

A.  Well,  you  mean  paid  in  to  Park,  Benziger 
&  Company? 

Q.  Yes,  when  the  stock  was  issued  by  Park,  Ben- 
ziger &  Company  to  Finlay,  Holt  &  Company,  which 
owned  it,  $1,000  in  cash  was  paid  in  as  the  capital 
against  that  stock?  A.     That  is  correct. 

Q.  Then  if,  as  and  when  Park,  Benziger  &  Com- 
pany made  any  profit  since,  it  has  immediately  been 
paid  out  in  dividends  to  Finlay,  Holt  &  Company, 
hasn't  it? 

A.  Not  immediately;  at  the  expiration  of  the 
year. 

Q.  Ma%ybe  I  can  put  it  in  another  way.  Is  it  or 
is  it  not  a  fact  that  any  businessman  picking  up  at 
any  time  the  current  balance  sheets  of  Park,  Ben- 
ziger &  Company  would  find  current  assets  and 
current  liabilities  just  about  equal  or  at  a  stand- 
off? 

A.  That  is  the  way  it  is  done  with  all  subsidiary 
corporations  in  most  circumstances.  U.  S.  Steel — 
their  subsidiaries  balance  one  another  because  the 
mother  holding  corporation  is  the  one  that  shows 
the  difference. 

Q.  I  haven't  heard  the  word  "Yes"  or  I  haven't 
heard  the  word  "No"  in  your  answer. 

A.     I  am  sorry. 

Q.  Do  you  mean  to  say  Yes,  anybody  picking  up 
the  balance  sheet  of  Park,  Benziger  &  Company  at 
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any  time,  any  current  balance  sheet,  would  find 
current  assets  and  current  liabilities  were  not  equal 
or  at  a  standoff*? 

A.  No,  our  latest  statement  came  through  a  little 
differently. 

Q.  I  will  put  it  this  way,  then:  Anybody  up  to 
and  including  April  27,  1943,  picking  up  a  current 
balance  sheet,  would  find  [280]  current  assets  and 
current  liabilities  just  about  at  a  standoff? 

A.     Yes. 

Q.  And  I  understood  you  to  say  that  that  struc- 
ture was  set  up  to  protect  somebody  against  incur- 
ring any  liability  in  connection  with  the  operations 
of  Park,  Benziger  &  Company;  is  that  right? 

A.  The  officers  of  the  mother  holding  corpora- 
tion. 

Q.  You  mean  the  officers  or  the  holding  corpora- 
tion itself? 

A.  Well,  I  don't  know  corporate  laws.  We  are 
going  to  get  a  little  involved  now. 

Q.  Let  us  put  it  this  way :  They  set  up  this  Park, 
Benziger  Company  on  that  type  of  capital  structure 
and  handled  it  in  the  way  we  discussed 

A.     Yes. 

Q.  In  order  to  protect  whoever  was  interested 
in  Park,  Benziger  &  Company  from  facing  any  pos- 
sible liability?  A.     Oh,  no,  definitely  not. 

Q.  What  did  you  mean,  then?  It  was  done  to 
limit  the  liability  of  somebody? 

A.     I  mean  my  understanding,  which  might  be 
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poor,  is  that  in  this  particular  instance  it  means  that 
the  individual  limitation — of  course,  your  Honor 
could  help  me  on  that,  I  guess — the  individual  limi- 
tation, the  individual  person  who  is  an  officer  in 
Park,  Benziger  &  Company  and  in  Finlay,  Holt  & 
Company  is  limited  in  his  personal  loss,  so  far  as 
that  was  concerned.  But  Finlay,  Holt  &  Company 
was  solely  responsible  for  any  liabilities  of  Park, 
Benziger  &  Company,  because  they  own  all  our 
stock. 

Q.  Did  Finlay,  Holt  &  Company  ever  sign  a 
paper  and  send  it  to  the  Bercuts  telling  the  Bercuts 
they  would  stand  behind  this  Hermann  contract  ? 

A.     It  was  not  necessary.   They  didn't  ask  for  it. 

Q.     Was  it  ever  done?  A.     No.  [281] 

Mr.  Naus :     That  is  all. 

Redirect  Examination 

Mr.  Bourquin:  Q.  What  was  the  nature  of  the 
Finlay,  Holt  Company? 

A.     I  beg  your  pardon  ? 

Q.  What  is  the  nature  of  the  Finlay,  Holt  Com- 
pany, the  parent  company? 

A.  They  are  exporters  and  importers  and  a 
financing  corporation — bankers. 

Q.     Are  you  familiar  with  their  capital  structure  ? 

A.  They  run  about  $160,000,  I  believe,  in  their 
paid-in  capital  structure.  [282] 

Q.  Did  these  gentlemen,  prior  to  this  break-up, 
ever  raise  any  question  about  the  credit  capacity  or 
standing  of  this  firm?  A.     No,  sir. 
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Q.  Was  that  information  always  available  to 
them  through  Dim  &  Bradst reefs'? 

A.     Yes,  sir. 

Q.     Still  is?  A.     Yes,  sir. 

Q.  May  I  ask  a  question  back  again  on  this  sub- 
ject of  your  New  York  price,  so  we  will  under- 
stand? They  were  fixed  with  reference  to  ceilings 
and  with  reference  to  mark-up,  is  that  it  ? 

A.     That  is  right,  sir. 

Q.  Will  you  tell  me  whether  or  not  in  the  months 
of  May,  June,  and  July,  let  us  say,  your  market  or 
your  demand  that  you  described  continued  or 
abated  1 

Mr.  Naus:  That  is  not  proper  redirect,  your 
Honor.   Objected  to  as  such. 

Mr.  Bourquin:  A  while  ago  he  wanted  to  stand 
on  the  month  of  April.  Now  he  has  advanced  his 
own  theory  into  the  month  of  August,  and  even  be- 
yond, and  he  wants  to  use  his  own  interpretation  of 
the  OPA  mark-up  regulations  to  control  the  period 
beyond.  I  think  if  he  does  that  we  ought  to  be  per- 
mitted to  go  into  it. 

The  Court :  No  question  was  asked  as  to  whether 
the  market  continued  or  abated. 

Mr.  Naus :     I  only  asked  about  the  price  lists. 

The  Court:     The  objection  is  sustained. 

Mr.  Bourquin:  Q.  Did  your  posted  prices  in 
New  York  on  wines  of  this  character  maintain  or 
decrease  following  the  filings  you  have  shown  us 
here  in  evidence? 
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Mr.  Nans:  One  moment.  Objected  to  as  as- 
suming that  after  April,  1943,  there  were  any  posted 
or  published  prices  of  wines  in  this  class,  and  on  the 
further  ground  the  witness  has  negatived  [283]  the 
idea  that  they  ever  posted  or  published  any  after 
May,  1943. 

The  Court:     You  said  after  May? 

Mr.  Bourquin:     I  did,  your  Honor. 

The  Court:     Sustained. 

Mr.  Bourquin:  Q.  Did  your  acquaintance  with 
the  wine  business  continue  after  May,  1943? 

A.     It  did. 

Q.  You  were  just  as  anxious  then  to  get  wine, 
were  you?  A.     Yes. 

Q.  Just  as  anxious  to  get  as  many  wines  as  you 
could  get,  is  that  right?  A.     Yes. 

Q.  Did  the  wine  prices  in  New  York  on  wines 
of  this  type  fall  off  after  May  of  1943?  Did  they 
fall  off  after  May,  1943? 

A.     Oh,  no,  they  went  up. 

Mr.  Bourquin :     That  is  all,  Mr.  Elman. 

Mr.  Naus:     No  further  questions.   [284] 


Mr.  Bourquin:  That,  your  Honor,  is  the  plain- 
tiff's case. 

(Plaintiff  rests) 

Mr.  Naus:  At  this  point,  if  the  Court  please, 
without  waiving  any  rights  under  Rule  50,  I  will 
call  Jean  Bercut. 
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JEAN  BERCUT, 

Called  for  the  Defendants.     Previously  sworn. 

The  Court:     Just  one  minute. 

Mr.  Naus:  Shall  I  proceed? 

The  Court :  You  say  without  waiving  any  rights  ? 

Mr.  Naus:  I  say  without  waiving  any  rights  un- 
der Rule  50  I  now  call  this  witness.  In  other 
words.  Rule  50  gives  me  the  right  to  make  a  par- 
ticular type  of  motion  at  one  or  the  other  time. 

The  Court:     Yes. 

Mr.  Naus :  I  am  announcing  I  intend  to  proceed 
with  the  witnesses  at  this  point. 

The  Court:     Very  well. 

Mr.  Naus:  Notwithstanding  that  I  planned  a 
motion,  but  I  prefer  the  motion  under  the  second 
paragraph  than  the  one  permitted  under  the  first 
paragraph. 

The  Court:     Yes. 

Mr.  Naus:     Shall  I  go  ahead  with  the  witness? 

The  Court:     Yes. 

Direct  Examination 

Mr.  Naus:  Q.  Mr.  Bercut,  in  the  month  of 
June,  1943,  or  at  any  time  before  that,  did  you  know 
that  if,  after  January  29,  1943,  you  did  not  deliver 
wine  to  Hermann  or  his  assignee,  that  they  would 
not  be  able  to  get  other  wine  in  the  market  to  take 
the  [285]  place  of  it?   Did  you  know  that? 

A.     No,  I  wouldn't  know. 

Q.  There  has  been  a  reference  here  to  a  confer- 
ence among  a  group  of  you  gentlemen  on  April  26, 
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1943,  down  at  the  office  of  Merchants  Ice  &  Cold 
Storage  Company.  You  were  one  of  those  persons, 
were  you?  A.    Yes. 

Q.     You  all  met  down  there  at  what  hour,  about? 

A.     Ten  o'clock  in  the  morning. 

Q.  It  has  been  stated  in  the  evidence  so  far  that 
you  were  there,  and  your  brother,  Peter,  Mr.  Evans, 
and  that  at  times  Mr.  Elman  wras  in  the  room  with 
the  rest  of  you,  and  at  other  times  Mr.  Hermann 
was  in  the  room  with  the  rest  of  you. 

A.     That's  right. 

Q.  When  the  meeting  began  was  Mr.  Hermann 
among  all  of  you? 

A.     No ;  Mr.  Elman  was  there  first. 

Q.     Elman?  A.     Elman,  yes. 

Q.  So  when  the  meeting  began  it  began  among 
those  people  I  have  named,  except  Hermann  ? 

A.     Yes. 

Q.  State  the  substance  of  what  was  said  at  that 
first  meeting  at  which  Elman  was  present;  the  sub- 
stance as  best  you  recall  it,  and  wTho  said  what. 

.V.  Well,  I  started  the  talking.  I  told  Mr.  Elman 
in  the  presence  of  my  brother,  and  also  Mr.  Evans 
there,  that  I  found  out  that  Mr.  Hermann,  Serge 
Hermann,  was  not  honest.  I  found  out  also  that  he 
had  no  license  to  operate,  and  I  told  these  facts  to 
Elman. 

Q.     Mr.  Elman?     A.     Mr.  Elman,  yes,  sir. 

Q.  All  right.  You  state  what  you  said.  Now, 
what  did  anybody  else  say,  if  anything? 

A.     Then  Mr.  Serge  Hermann  was  called  in  and 
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I  repeated  the  story  to  him,  what  I  told  Mr.  Elman. 

Q.  When  you  say  you  repeated  the  story,  what 
did  you  tell  either  Elman  or  Hermann  was  the  par- 
ticular story  that  you  had  heard?  [286] 

A.     Yes. 

Q.  Did  you  tell  them  anything  about  a  Mr.  Feld- 
heym  ?  A.     Yes. 

Q.  Tell  the  jury  what  you  told  them  at  that  time, 
as  best  you  recall  it. 

A.  I  told  them  that  I  received  a  telephone  call 
from  a  wine  man  at  the  Palace  Hotel,  and  his  name 
was  Mr.  Jacobi;  he  was  a  manufacturer  of  ver- 
mouth, a  wine  man  in  New  York.  I  have  his  card 
here. 

Q.     You  can  hand  it  to  the  reporter. 

A.  So  this  Mr.  Jacobi  called  me  in  the  butcher 
shop.  I  was  working  in  the  butcher  shop  at  that 
time. 

Q.  All  right.  Don't  tell  us  now  what  Jacobi 
separately  told  you;  tell  us  only  what  you  told  Her- 
mann or  Elman  that  you  had  been  told. 

A.  Yes.  I  am  telling  them  that  this  Mr.  Jacobi 
called  me  at  his  hotel  room  at  the  Palace  Hotel,  and 
he  told  me  that  he  had  just  heard  a  contract  existed 
between   P   &   J   Sellers   and   Chateau   Montelena. 

Q.     Of  New  York? 

A.  Of  New  York.  He  asked  me  if  I  was  the 
party  who  had  signed  that  contract,  and  he  also  told 
me  that  Serge  Hermann  had  offered  these  wines 
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contained  in  that  contract ;  he  was  going  to  sell  them 
to  him  if  Park,  Benziger  was  not  going  to  arrive 
in  a  couple  of  days;  he  was  long  due  already,  and 
he  was  going  to  trade  with  Mr.  Jacobi.  So  Mr. 
Jacobi  said  he  wasn't  going  to  trade  with  him  for 
two  reasons:  because  Serge  Hermann  was  not  hon- 
est ;  and  second,  because  he  had  no  license.  And  he 
said  to  me,  "If  you  want  to  check  on  it,  go  and  see 
Mr.  Feldheym,  the  owner  of  Chateau  Montelena. 

Q.     Of  California? 

A.     Of  California.  So  I  went  to  see  him.  [287] 

Q.     Let's  get  back  to  the  conference  of  April  26th. 

A.     That  is  it. 

Q.     Proceed. 

A.  Then  I  went  to  Mr.  Feldheym  and  I  told  him, 
I  brought  my  contract  with  me,  and  I — 

Q.     You  mean  this  contract  in  evidence  here? 

A.    Yes. 

Q.     Plaintiff's  Exhibit  No.  2 ? 

A.  Yes.  I  said,  "I  have  just  heard  from  a  man 
from  New  York  that  you  had  business  transactions 
with  Serge  Hermann,"  and  he  says,  "To  my  sorrow, 
yes,  I  did."  There  was  some  transaction  with  Serge 
Hermann,  and  he  told  me  at  the  time  that  he  had  a 
contract  that  was  like  ours,  where  Mr.  Serge  Her- 
mann was  involved  to  dispose  of  all  Chateau  Monte- 
lena wines,  and  they  had  an  agreement  between 
themselves  for  a  carload  of  wine  that  went  to  Serge 
Hermann  in  New  York,  and  when  the  carload  of 
wine  got  there  the  carload  was  not  paid  for,  which 
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he  didn't  pay  yet  for,  and  while  the  carload  of  wine 
was  traveling  back  to  New  York  Mr.  Feldheyin  had 
to  dispose  of  750  cases  of  wine  in  Detroit. 

Q.     Detroit,  Michigan? 

A.     Detroit,  Michigan. 

So  being  that  Mr.  Serge  Hermann  was  his  agent, 
he  called  Serge  Hermann  on  the  telephone  and  told 

him,   "You   go  to  I   will   provide  you  with 

power-of-attorney  to  go  and  dispose  of  750  cases  of 
wine  in  Detroit."  So  he  also  disposed  of  the  750 
cases  of  wine  and  never  did  account  for  it  yet  at 
the  present  date.  He  sold  also  his  wine.  I  told  all 
that  story  in  the  office  in  the  presence  of  Hermann 
and  Elman  and  my  brother  and  Mr.  Evans. 

Q.  What  did  either  Mr.  Elman  or  Mr.  Hermann 
say? 

A.  There  is  another  thing  that  I  forget.  In  the 
meantime  Mr.  Jacobi  told  me  that  Hermann  had 
lost  his  license,  and  that  it  was  [288]  one  of  the  rea- 
sons he  didn't  want  to  deal  on  this  wine  with  him. 
So  I  went  to  the  Board  of  Equalization  and  asked, 
I  says,  "How  do  I  stand  now?  I  sold  27,000  cases  of 
wine  to  a  man  in  New  York.  He  had  a  license 
when  he  bought  this  wine,  but  he  has  no  license 
now, ' '  and  I  say,  ' '  How  would  I  stand  ? ' ' 

They  told  me,  they  said,  "Do  not  sell  any  wine 
to  him,  because  you  are  going  to  get  in  trouble;  the 
man  is  out  of  business,  you  can't  deliver  any  wine 
to  him." 

So  I  also  told  Mr.  Elman  and  Mr.  Hermann  these 
facts. 
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Q.     This  was  at  the  meeting  of  April  26th? 

A.    Yes. 

Q.  What,  if  anything,  did  either  or  both  of  them 
say  about  all  this? 

A.  Hermann  says,  "If  you  are  not  satisfied  with 
us,  we  cancel."  Mr.  Elman  said  the  same  way,  "If 
you  are  not  satisfied  with  us,  why,  if  you  don't 
think  we  are  the  right  people,  we  cancel."  And  he 
looked  in  his  pocket — 

Q.     Who  did? 

A.  Elman.  He  said, — he  look — looked  in  his 
pocket,  and  said,  "I  have  the  contract  here.  I  will 
be  willing  to  return  it  to  you."  After  he  looked  in 
his  pocket  he  said,  "No,  I  haven't  got  it  with  me; 
it  is  up  at  the  hotel  room,"  he  says,  "You  can  come 
with  me  and  I  will  return  it,  it 's  all  right  with  us. ' ' 

Q.  Was  anything  said  at  that  meeting  on  April 
26th  about  any  paper  being  prepared  to  sign  to  can- 
cel this  contract? 

A.  After  he  suggested,  himself,  that  we  should 
cancel  that  contract  we — I  believe  it  was  my  brother 
who  told — 

Q.     Your  brother  Peter? 

A.  Peter — who  ordered  Evans  to  get  up  a  can- 
cellation and  we  would  return  the  next  day  and 
sign  it. 

Q.  Was  there  any  appointment  made  to  get  to- 
gether for  the  next  morning  ? 

A.  Yes.  We  agreed  on  the  time,  and  I  went  and 
picked  up  the  gentlemen  and  drove  them  back  to 


vs.  Park,  Benziger  &  Co.,  Inc.  349 

(Testimony  of  Jean  Bercut.) 

the  office  of  the  [289]  Merchants,  and  they  pro- 
ceeded to  sign  the  cancellation  of  that  contract. 

Q.  When  the  meeting  broke  up  on  the  26th  did 
you  meet  Mr.  Elman  or  Mr.  Hermann  outside  the 
Merchants  Ice  Office  anywhere,  talk  with  him  fur- 
ther? A.     On  the  evening  of  the  26th  % 

Q.     Not  the  evening;  the  afternoon. 

A.     Here  is  what  happened — 

Q.     Did  you  see  them  previously — 

A.  Here  is  what  happened.  About  a  week  prior 
to  this  day  Hermann  asked  me  if  he  would  appre- 
ciate very  much  if  I  would  entertain  and  take  Mr. 
Elman  to  my  house  for  dinner,  which  I  told  him — 

Q.  Mr.  Elman  asked  you  to  invite  Mr.  Hermann 
out  1  A.     No. 

Q.  Mr.  Hermann  asked  you  to  invite  Mr.  Elman 
out? 

A.  Mr.  Hermann  asked  me  to  invite  Mr.  Elman 
out;  he  would  appreciate  that  very  much — to  my 
house  for  dinner.  And  it  happened  that  same  night 
of  the  26th,  it  happened  to  be  the  date  that  we  had 
arranged  ten  days  previous  to  that,  or  a  week 
previous  to  that.  So  Mr.  Elman  came  to  me  and  he 
said,  "Is  that  all  right  for  this  fellow  to  come  to 
your  house?" 

I  said,  "Perfectly  all  right."  I  said,  "Sure;  it's 
all  right."  So  I  took  him.  I  called  in  the  evening 
and  I  took  him  back.  I  called  for  them  and  took 
them  to  my  house  for  dinner.     That's  what  hap- 
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pened.  Also,  when  I  returned  Elman  and  Hermann 
back  to  their  room,  this  Mr.  Elman  surrendered  the 
contract  that  he  had  promised  to  us  to  do  during 
our  discussion. 

Q.  This  paper  here,  this  batch  of  papers,  Plain- 
tiff's Exhibit  No.  2  in  this  case,  are  these  the  very 
papers  that  Elman  handed  to  you  in  the  hotel  on  the 
26th? 

A.  Yes,  it  is;  that  was  the  end,  he  gave  them 
back. 

Q.  What,  if  anything,  did  he  say  to  you  when  he 
handed  those  [290]  papers  back  to  you  in  the  hotel 
on  April  26th? 

A.  He  says,  " There  is  your  contract,"  and  he 
handed  it  to  me. 

Q.  Now,  going  back  for  a  moment  to  the  morn- 
ing of  April  26th  in  the  office  there,  during  the 
conference  that  you  had  there  did  anybody  present 
use  the  word  "release,"  or  the  words  " personal  re- 
lease, ' '  during  that  conference  ? 

A.  There  was  no  such  a  thing.  That  was  meant 
for  the  both  of  them.  There  was  no  such  thing  as 
personal  release.  Nobody  there  ever  mentioned  that 
thing. 

Q.     That  is  "release"? 

A.    Yes;  "personal  release." 

Q.  What  word  or  words,  if  any,  were  used  as  to 
what  was  to  be  done  with  the  entire  contract? 

A.  That  was  to  be  a  cancellation  of  the  entire 
contract,  a  cancellation  of  the  contract. 
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Q.  Prior  to  Mr.  Elman 's  handing  to  you,  up  at 
his  hotel  room,  these  papers  here  that  make  up 
Plaintiff's  Exhibit  No.  2,  do  you — had  you  ever, 
before  then,  seen  any  paper  purporting  to  be  a 
paper  of  assignment?  A.     No. 

Q.  From  Serge  Hermann  or  Chateau  Montelena 
of  New  York  to  Park,  Benziger  &  Company? 

A.  Up  to  the  26th  we  had  no  knowledge  of  this 
agreement  that  Hermann  and  Park,  Benziger  had. 

Q.     You  mean  assignment? 

A.     No  knowledge;  we  were  told  that  day. 

Q.  In  this  conference  on  the  morning  of  April 
26th  was  there  some  talk  among  you  folks  there 
about  an  assignment,  or  assigning  the  contract? 

A.    Yes. 

Q.  Tell  us  what  was  said  by  each  of  those  pres- 
ent, or  the  substance  of  it  as  best  you  can,  what  was 
said. 

A.  Well,  what  happened  was,  I  asked  Hermann, 
I  said,  "Now,  what  is  the  setup  of  that  Park,  Ben- 
ziger?" I  said,  "What  is  your  connection;  what 
is  your  setup?"  And  then  Hermann  did  not  an- 
swer that,  but  Elman  did.  [291] 

Q.     Mr.  Elman  answered  it? 

A.  Yes.  He  said,  "We  have  a" — what  do  you 
call  it — a  transfer — 

The  Court:     Q.     Assignment? 

A.  Assignment.  "We  have  an  assignment,  but 
we  have  neglected  to  have  you  witness  this  assign- 
ment ;  we  should  have  done  that  as  soon  as  I  arrived 
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in  San  Francisco.  We  should  have  had  you  wit- 
ness the  assignment  of  that  contract,  which  we  have 
neglected  to  do.     We  should  have  done  it,"  he  said. 

Mr.  Naus:  Q.  You  all  met  again  on  the  morn- 
ing of  April  27th  at  the  same  office  ? 

A.     That's  right. 

Q.     You  met  at  what  time,  approximately? 

A.     Must  have  been  ten  o'clock  in  the  morning. 

Q.  Around  ten  o'clock  in  the  morning.  The 
same  persons  present? 

A.     Yes. 

Q.  But  this  time  none  of  them  were  out  of  the 
room  while  the  rest  were  there;  they  were  all  pres- 
ent at  the  same  time  1 

A.     That  is  correct. 

Q.  Tell  us  what  happened  on  the  morning  of 
April  27th.  What  was  said  when  you  arrived  and 
what  was  done? 

A.  I  brought  these  gentlemen  from  the  hotel  and 
brought  them  in  the  office.  As  soon  as  we  met,  my 
brother,  Peter,  he  was  there  waiting  for  us.  As 
soon  as  we  arrived  there  we  all  sat  down,  and  then 
it  was  five  copies,  or  six  copies,  of  these  cancella- 
tions of  that  contract  on  top  of  the  desk. 

Q.     A  lot  of  carbon  copies? 

A.  Yes.  So  wre  each  grabbed  one  and  all  looked 
at  it,  and  everybody  was  satisfied  with  it.  Her- 
mann had  one,  I  had  one,  my  brother  had  one — 
everybody  had  one.  So  we  ask  him  if  that  can- 
cellation was  satisfactory. 

Q.    Asked  who? 
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A.  Hermann.  And  Hermann  said  yes,  and  he 
signed  it.  [292] 

Q.  Was  anything  said  to  or  by  Mr.  Elman  in 
connection  with  the  reading  or  signing  of  the  can- 
cellation ? 

A.     Elman  told  him  it  was  all  right  to  sign  it. 

Q.     Who  told  whom  ? 

A.  Elman  told  Hermann  that  it  was  all  right  to 
sign  it, 

Q.  After  the  paper  was  signed, — and  we  are  re- 
ferring now  to  this  paper  marked  Plaintiff's  Ex- 
hibit 11,  that  paper  of  cancellation,  that  was  the 
one  that  was  there  that  morning — isn't  it  one  of 
them? 

A.     What? 

Q.  I  say,  that  is  one  of  the  papers  that  was  there 
that  morning? 

A.    Yes. 

Q.  After  that  was  signed  and  turned  over  to 
you  folks,  what  happened  next  at  the  office? 

A.  My  brother,  Pete,  left,  shook  hands  with 
everybody,  and  he  went, 

Q.     Your  brother,  Pete?  A.     Yes. 

Q.     After  Peter  left  what  happened? 

A.  So  we  were  sitting  there;  Evans  was  there. 
And  they  asked  me  if  they  could  buy  wine.  I  said, 
"Sure,  you  can  buy  all  the  wine  you  want,  but  it 
is  going  to  be  a  cash  price  from  now  on,"  because 
I  find  out  if  you  sell  wine  and  they  are  going  to 
pay  as  the  car  travels,  or  when  the  car  arrives  over 
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there,  and  if  there  is  their  own  label  on  these  bottles 
it  means  that  the  car  is  not  paid  for  on  arrival  at 
New  York  and  I  cannot  dispose  of  these  bottles  my- 
self, because  they  have  their  labels  on,  that  is,  their 
own  labels,  and  I,  myself,  can't  do  anything  with 
the  wine  over  there.  The  only  thing  I  can  do  is  to 
bring  back  these  bottles,  back  to  my  warehouse,  and 
go  to  the  Federal  authorities  and  have  a  permit  to 
remove  the  bottles  and  break  up  the  cases,  and  that 
gives  us  a  lot  of  damage,  a  lot  of  trouble.  I  didn't 
want  to  do  that.  Therefore,  I  told  these  gentlemen 
they  could  have  all  the  wine  they  wanted  for  a  letter 
[293]  of  credit,  irrevocable  letter  of  credit;  that  is 
what  I  told  them,  before  I  put  their  own  labels  on 
my  bottles. 

Q.  On  the  morning  of  April  27th  there,  after 
your  brother,  Peter,  had  left,  there  was  Elman, 
Hermann,  yourself,  and  Mr.  Evans,  still  there? 

A.    Yes. 

Q.  And  your  offering  of  wine,  then,  as  I  under- 
stand it,  was  on  a  cash  basis'? 

A.     Yes ;  they  have  to  pay. 

Q.  An  irrevocable  letter  of  credit  before  the  wine 
was  loaded  and  shipped  %  A.     Yes. 

Q.     What  price,  if  any,  did  you  name  % 

A.  At  the  price  in  that  contract;  I  was  satisfied 
with  that. 

Q.  You  mean  the  same  price  as  stated  in  the 
cancelled  contract? 

A.     I  didn't  ask  for  any  more  money. 
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Q.  You  told  them  they  could  have  that  same 
wine?  A.     Yes. 

Q.     But  on  cash? 

A.  Yes.  We  sold  them  a  carload  of  wine  later, 
at  their  request,  for  cash. 

Q.     But  none  of  the  wine  covered  by  the  contract  ? 

A.  No;  that  was  at  the  time  they  sued  us,  we 
sold  it. 

Q.  In  that  conversation  there  on  April  27th  that 
we  are  now  speaking  of,  did  you,  or  not,  say  that 
you  would  let  them  have  three  cars  only,  for  cash? 

A.  No.  That  is  what  they  say  before.  I  never 
mentioned  that. 

Q.     I  am  asking  you  whether  you  said  that. 

A.     No. 

Q.  Did  you  limit  your  cash  offering  to  Mr.  El- 
man  or  Park,  Benziger  &  Company  in  any  way  as 
to  the  amount  you  would  let  them  have;  did  you 
limit  if? 

A.     No,  no ;  all  they  wanted. 

Q.  Did  you  ask  any  higher  price  for  any  of  the 
wine  you  had  on  hand  ?    A.     No. 

Q.  On  April  27,  1943,  did  you,  or  not,  still  have 
on  hand  all  of  the  wine  covered  by  the  contract, 
Plaintiff's  Exhibit  2?  [294] 

A.    What  date? 

Q.  April  27,  1943,  and  while  you  were  in  there 
signing  up  that  cancellation.     A.     Yes. 

Q.    You  had  it  still  on  hand?  A.     Yes. 

Q.     All  of  it  still  on  hand.  A.     Yes. 
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Q.  Tell  me  also,  Mr.  Bercut,  whether  before  Jan- 
uary 29,  1943,  whether  you  or  your  brother  Peter, 
or  both,  had  ever  before  been  in  the  wine  business. 

A.     No. 

Q.  Had  either  you  or  your  brother,  or  both,  ever, 
before  January  29,  1943,  sold  any  wine  to  anybody 
anywhere  in  the  world? 

A.     No. 

Q.  Before  the  week  in  which  the  29th  of  Jan- 
uary fell  was  or  was  not  Serge  Hermann  a  com- 
plete stranger  to  you?  A.     Yes. 

Q.  Before  the  week  of  January  in  which  the  29th 
fell  had  you  ever  heard  of  Park,  Benziger  &  Com- 
pany ?  A.     Never. 

Q.  About  how  long  had  you  had  the  stock  of 
wine  on  hand  at  the  time  the  contract  was  signed 
up  with  Serge  Hermann  on  January  29,  1943? 

A.     Two  years. 

Mr.  Naus :     You  may  cross  examine. 

Cross  Examination 

Mr.  Bourquin :  Q.  Mr.  Bercut,  would  you  have 
acted  any  differently  about  the  matter  if  you  had 
known  that  Park,  Benziger  Company  could  not  have 
replaced  that  wine  from  some  other  source  ? 

The  Witness:  I  don't  get  it;  will  you  please 
repeat  it? 

The  Court :     Read  the  question. 

(Question  read  by  the  reporter.) 
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A.    No. 

Mr.  Bourquin:  Q.  It  didn't  make  any  differ- 
ence to  you  in  the  way  you  handled  it,  and  your 
concern  handled  their  dealings  in  this  matter, 
whether  Park,  Benziger  could,  or  could  not,  have 
[295]  bought  wine  at  some  other  place,  did  it? 

A.     I  don't  know  whether  it  would  or  not. 

Q.  It  didn't  govern  your  conduct  in  the  matter, 
did  it? 

A.    No. 

Q.     That  they  could  or  could  not?  A.     No. 

Q.  Say,  Mr.  Bercut,  did  you  know  prior  to  April 
26th,  the  date  you  first  called  our  attention  to,  that 
Park,  Benziger  had  taken  over  the  marketing  of 
this  wine,  and  that  you  were  dealing  with  Park, 
Benziger?  A.     No. 

Q.     Did  you  know  that  ? 

A.     No  information;  knew  nothing  about  it. 

Q.  Do  you  read  the  same  mail  at  the  office  that 
is  addressed  to  Peter  at  the  office,  there,  or  who  was 
handling  the  mail  on  the  transaction? 

A.     Well,  we  have  our  bookkeeper  to  write — 

Q.     What's  the  answer? 

The  Court:     Read  the  question. 

(Question  read  by  the  reporter.) 

The  Court :     Q.     Do  you  read  the  mail? 

A.     Yes. 

Mr.  Bourquin:  Q.  Did  you  know,  prior  to 
April  26th — in  fact,  prior  to  Mr.  Elman's  visit  to 
San  Francisco — that  Park,  Benziger  were  making 


358  Pierre  B event  and  Jean  B event 

(Testimony  of  Jean  Bercut.) 

arrangements  to  prepare  for  the  labels  to  be  placed 
upon  the  wines  that  were  the  subject  of  this  con- 
tract, that  you  had  in  storage"?  A.     Yes. 

Q.    You  knew  that?  A.    Yes. 

Q.  Who  did  you  think  you  were  dealing  with 
on  February  26th  when  your  brother,  Peter,  wrote 
the  letter  that  is  here  marked  Plaintiff's  Exhibit 
No.  5?  Will  you  take  a  look  at  it,  please  (handing 
letter  to  the  witness)  1 

A.  Yes.  Well,  I  think  that  letter  refers  to 
Chianti  wine. 

Q.  Yes,  I  know  it  refers  to  Chianti,  but  just  go 
on  and  read  it.  [296] 

A.    Yes. 

The  Court:     Read  Mr.  Bourquin's  last  question. 

(Question  read  by  the  reporter.) 

A.  The  27,000  cases  we  were  dealing  on  with 
Hermann.  The  Chianti  wine  we  were  dealing 
through  the  mail  with  Park,  Benziger,  on  this  letter. 

The  Court:     Read  the  answer  of  the  witness. 

(Answer  read  by  the  reporter.) 

Mr.  Bourquin:  Q.  Is  that  your  understanding 
of  the  letter  at  this  time  ?  A.     Yes. 

The  Court:  The  jury  will  please  remember  the 
admonition  heretofore  given.  We  will  continue  the 
trial  until  tomorrow  morning  at  ten  o'clock. 

(Whereupon  an  adjournment  was  taken  until  Fri- 
day, March  17,  1944,  at  10:00  o'clock  a.m.)  [297] 
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Friday,  March  17,  1943,  10:00  O 'Clock  a.m. 

The  Court :  The  jurors  are  present  in  the  case  of 
Park-Benziger  Co.  v.  Bercut,  et  al.  You  may  pro- 
ceed. 

JEAN  BERCUT, 
recalled ; 

Cross  Examination 
(Resumed) 

Mr.  Bourquin:  Q.  Mr.  Bercut,  calling  your  at- 
tention to  your  statement  that  someone  called  to 
your  attention  that  Mr.  Hermann,  some  experience 
with  Mr.  Hermann;  do  you  know  what  I  have  in 
mind?  A.    Will  you  please  repeat  that? 

The  Court :     Read  it, 

(Question  read.) 

A.    Yes. 

Mr.  Bourquin:  Q.  You  said  that  someone  had 
phoned  you  at  the  Palace  Hotel.  A.     Yes. 

Q.     You  visited  him?  A.    Yes. 

Q.  And  he  then  voiced  to  you,  you  say,  some 
complaint  that  you  in  turn  voiced  at  the  meeting  on 
April  26th.  A.     Yes. 

Q.     Did  that  complaint  involve  Park-Benziger? 

A.     No. 

Q.  In  your  discussion  of  the  matter  with  the 
man  at  the  Palace  Hotel,  or  from  the  Palace  Hotel, 
was  the  name  of  Park,  Benziger  &  Company  men- 
tioned by  that  man  ?  A.    Yes. 

Q.  Did  that  man  have  anything  to  tell  you  to 
indicate  anything  unsatisfactory  on  the  part  of 
Park-Benziger  and  their  ability  to  do  business? 
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A.     No. 

Q.     And  their  habits  of  doing  business? 

A.     No,  sir. 

Q.  Let  us  say,  first,  up  until  the  time  of  the 
meeting  of  April  27th,  which  you  testified  about, 
you  had  heard  from  no  one  anything  derogatory 
about  Park,  Benziger  &  Company;  is  that  true? 

A.     No.  [300] 

Q.  You  had  not  heard  anything  against  them, 
their  business  reputation?  A.     No,  sir. 

Q.  So  far  as  you  knew,  it  was  perfectly  all  right, 
was  it?  A.     Yes,  sir. 

Q.  Yes.  You  had  been  dealing  with  them,  Ber- 
cut Bros,  had  been  dealing  with  Park-Benziger  at 
the  time  and  before  the  meeting  on  April  26th,  had 
you?  A.    Yes. 

Q.  You  had  found  them  in  their  business  rela- 
tions with  you  perfectly  all  right,  had  you? 

A.     Yes. 

Q.  You  had  shipped  them  commodities  by  car- 
load ?  A.    Yes. 

Q.  And  they  had  responded  in  a  way  entirely 
satisfactory  to  your  concern?  A.     Yes. 

Q.  Now,  sir,  I  understood  you  to  say  that  when 
you  brought  this  matter  about  Mr.  Hermann  to 
attention  on  April  26th  you  did  not  understand  that 
you  were  then  dealing  with  Park,  Benziger  &  Co.; 
was  that  your  testimony?  A.     Yes. 
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Q.  You  knew  then  who  Mr.  Elman  was,  didn't 
you  ?  A.     Yes. 

Q.  He  had  been  introduced  to  you  as  the  repre- 
sentative of  Park-Benziger  prior  to  that  time? 

A.     Yes,  sir. 

Q.  You  had  met  him,  met  with  him  on  four  or 
five  occasions,  or  five  or  six  occasions  prior  to  that 
time  ?  A.     Yes. 

Q.  On  the  occasion  when  the  contract  here  and 
the  matter  covered  by  the  contract  were  discussed? 

A.    What  was  that? 

The  Court :     Read  the  question. 

(Question  read.) 

A.     No. 

Mr.  Bourquin:  Q.  You  met  with  Mr.  Elman 
five  or  six  times  before  April  26th,  had  you? 

A.    Yes. 

Q.     At  your  place  of  business?  A.     Yes. 

Q.     Both  at  the  Grant  Market? 

A.     Yes.  [301] 

Q.  And  also  at  your  storage  plant,  Merchants 
Ice  &  Cold  Storage? 

A.    Yes. 

Q.  On  those  occasions  when  he  was  there  with 
you,  and  you  with  him,  had  you  not  discussed  this 
wine  transaction  that  the  contract  covers? 

A.     Yes. 

Q.  You  had  discussed  the  casing  and  shipping 
of  the  commodities  covered  by  the  contract,  had 
you  ?  A.    Yes. 
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Q.     Had  discussed  the  labeling  of  it,  had  you? 

A.    Yes. 

Q.  You  had  seen  Peter  Bercut  cut  one  of  the 
labels  produced  from  Bercut  Bros,  on  a  bottle  and 
had  seen  Mr.  Elman  cut  another  in  the  style  he  said 
was  better1?  A.     No. 

Q.     Don't  remember  that? 

A.     I  was  not  there. 

Q.     Did  Peter  tell  you  that  that  transpired? 

A.     No. 

Q.  Did  you  hear  Peter  testify  to  that  on  the  last 
trial  of  this  case? 

A.     I  don't  remember,  sir. 

Q.  Prior  to  your  meeting  on  April  26th,  cor- 
respondence had  passed  between  Bercut  Bros,  and 
Park-Benziger?  A.     Yes. 

Q.     You  had  seen  the   correspondence? 

A.    Yes. 

Q.  Who  handled  the  correspondence,  you  or  your 
brother,  Peter? 

A.  Well,  my  brother,  Peter,  dictated  the  letters 
and  I  seen  the  letters. 

Q.  You  saw  them.  Were  you  present  when  they 
were  dictated? 

A.     No.     I  saw  the  copies. 

Q.  Did  you  see  the  letters  that  came  in  from 
Park-Benziger  ? 

A.     Yes. 

Q.  You  saw  them  signed  by  the  president,  Mr. 
Benziger?  A.    Yes. 
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Q.  You  saw  a  letter  signed  by  Mr.  Elman,  the 
vice-president  ? 

A.     I  don't  remember  that. 

Q.     You  don't  remember  that?  A.     No. 

Q.  You  knew  when  Mr.  Elman  was  in  San  Fran- 
cisco that  he  was  here  [302]  as  a  representative  of 
Park-Benziger  ?  A.     Yes. 

Q.  When  you  had  received  this  detail,  or  this 
story  about  Mr.  Hermann  which  you  say  in  no  wise 
involved  Park-Benziger,  whom  did  you  first  take 
that  matter  up  with,  Mr.  Elman-  or  Mr.  Hermann  ? 

A.     Mr.  Elman. 

Q.     Mr.  Elman?  A.     Yes. 

Q.  In  the  meeting  on  the  26th  when  Mr.  Elman 
and  Mr.  Hermann,  as  they  had  the  days  before, 
arrived  at  the  plant,  in  order  to  bring  up  that  mat- 
ter you  asked  Mr.  Elman  to  come  in  privately,  and 
you  asked  Mr.  Hermann  to  wait  outside  % 

A.    Yes,  that's  right. 

Q.  At  that  time  you  voiced  to  Mr.  Elman  your 
dissatisfaction  with  Mr.  Hermann?  A.     Yes. 

Q.  As  you  said  yesterday,  you  told  him  this  tale, 
or  story,  at  some  length,  about  what  you  had  heard 
about  Mr.  Hermann?  A.     Yes. 

Q.  By  the  way,  when  had  you  first  heard  that 
information  about  Mr.  Hermann? 

A.     Mr.  Hermann. 

The  Court ;  When  had  you  first  heard  that  about 
Mr.  Hermann? 

A.  It  was  a  few  days  prior  to  the  27th;  I  don't 
remember  the  date ;  a  few  days  before  the  26th. 
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Mr.  Bourquin:  Q.  Well,  how  many  days  would 
you  say? 

A.     Well,  I  would  say  four  days. 

Q.     Four  days?  A.     Yes,  four  or  five  days. 

Q.  You  met  with  Mr.  Elm  an  and  Mr.  Hermann 
between  that  time  and  the  26th,  had  you  ? 

A.     Yes,  sir. 

Q.  But  it  was  on  the  26th  when  you  first  voiced 
the  matter  at  all? 

A.  When  I  first  finished  my  investigation  with 
the  Board  of  Equalization,  which  they  asked  me 
three  days  to  answer  that  matter,  and  by  the  time  I 
went  through  all  the  records  with  Mr.  Feldheym, 
the  letters  and  files,  the  correspondence  between 
[303]  Hermann  and  Feldheym,  and  my  investiga- 
tion was  complete  on  Saturday,  the  Saturday  pre- 
vious to  the  26th.  The  26th  was  on  Monday  mor- 
ning, and  my  investigation  was  finished  on  Satur- 
day noon. 

Q.  In  the  course  of  your  investigation  of  that 
information  did  you  encounter  anything  derogatory 
to  the  business  repute  or  habits  of  Park-Benziger? 

A.  Well,  I  find  out  they  were  not  any  too  well 
financed. 

Q.     You  did  find  that  out? 

A.     Yes;  my  bookkeeper  got  that  information. 

Q.     When  did  you  find  that  out? 

A.     That  was  also  at  the  same  time. 

Q.     Also  at  the  same  time?  A.     Yes. 
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Q.  Do  you  recall  giving  your  deposition  in  this 
action  on  September  2,  1943?  A.     Yes,  sir. 

Q.     Your  counsel,  Mr.  Naus,  was  present  ? 
A.     Yes,  sir. 

Q.  I  want  to  ask  you  concerning  certain  state- 
ments made  at  that  time,  at  page  42. 

Mr.  Naus:  You  may  proceed  to  show  it  or  read 
it  to  him,  as  you  choose. 

Mr.  Bourquin:  Whatever  you  like;  I  will  do 
either. 

Mr.  Naus :     Take  your  choice.  - 
Mr.  Bourquin:     Well,  I  will  read  it  to  him.     If 
there  is  any  question  he  may  see  it. 

Mr.  Naus:  The  deposition  was  given,  yes.  You 
can  simply  state  it  to  him  and  if  he  wishes  he  may 
see  it. 

Mr.  Bourquin:  Q.  Did  you  give  this  testimony 
at  line  10: 

''Did  you  then  check  up  to  see  whether  Park, 
Benziger  &  Co.  had  any  ability  to  perform  this 
contract  either  from  a  financial  or  from  a 
license  standpoint?  A.     No. 

Q.    You  never  checked  up  ? 
A.     No.  [304] 
Q.     You  don't  know?  A.     No." 

The  Witness:     A.     Yes. 

Q.     Did  you  give  that  testimony? 

A.  I  stated  my  bookkeeper  investigated  and  he 
told  me  he  had  a  report  that  Park-Ben ziger  were 
under-financed,  not  financed  enough. 
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The  Court:     Were  what? 

A.     Under-financed,  not  enough  money. 

Mr.  Bourquin:  Q.  Did  you  give  the  testimony 
that  I  read  to  you  out  of  the  deposition  % 

A.     What  was  that? 

Q.  Did  you  give  the  testimony  at  the  deposition 
I  just  read  to  you?  A.     Yes. 

Q.  Is  it  true,  as  you  said  there,  that  at  the  time 
that  you  gave  the  deposition  you  had  then  never 
checked  up  on  the  financial  ability  of  Park-Ben- 
ziger  to  perform  the  contract? 

A.     Not  myself,  but  our  bookkeeper  did. 

Q.  Did  you  know  anything  about  the  financial 
ability  of  Park-Benziger  to  perform  the  contract  at 
the  time  you  gave  the  deposition  ? 

A.  Yes.  Mr.  Elman,  during  the  cancellation  of 
the  contract,  explained  to  us  that  they  did  not  have 
any  money  to  pay  cash,  because  they  had  money 
that  was  frozen  in  England,  or  in  Scotland,  or  some 
place,  and  their  present  cash,  they  had  no  present 
cash;  Elman  told  us  that  during  the  time  we  do 
business  on  the  cancellation. 

Q.  When  you  gave  the  testimony  why  didn't  you 
mention,  if  you  knew  anything  at  all,  as  to  the  fi- 
nancial ability  or  integrity  of  Park,  Benziger  &  Co.? 

A.  Well,  I  am  telling  you  what  I  find  out  from 
my  bookkeeper,  and  also  Mr.  Elman,  himself. 

Q.  Well,  had  you  found  that  out  from  your 
bookkeeper  before  September  2,  1943,  when  you 
testified  under  oath  that  you  did  not  know  anything 
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of  the  financial  ability  or  integrity  of  Park,  Ben- 

ziger  &  Co.  [305] 

A.  Well,  I  might  have  said  so,  but  that  is  what 
my  recollection  is  now. 

Q.  What  has  caused  you  to  make  the  correction 
between   September  2nd   and  the   present  time? 

A.  Well,  as  I  remember  these  things  as  they 
happened,  and  as  we  talk  about  it,  as  we  remember 
it,  try  to  remember  about  what  did  happen. 

Q.  Do  you  mean  to  be  understood,  you  say,  that 
at  the  time  of  the  deposition  you  had  simply  failed 
to  remember  that  you  had  had  some  information  on 
that  subject;  is  that  correct? 

A.     Yes. 

Q.  Now,  Mr.  Bercut,  when  you  talked  with  Mr. 
Elman  on  April  26th  privately,  and  before  you  said 
anything  about  the  matter  to  Mr.  Hermann,  con- 
cerning Mr.  Hermann,  did  you  say,  when  you  testi- 
fied, to  Mr.  Elman  that  there  was  any  question  in 
your  mind  about  the  ability  of  Park,  Benziger  & 
Co.  to  perform  that  contract?  A.     No. 

Q.     You  did  not?  A.     No,  sir. 

Q.  In  other  words,  at  the  meeting  on  April  26th, 
where  you  contend  now  that  you  voided  your  con- 
tract, there  was  nothing  said  by  you  to  Elman 
concerning  the  ability  of  Park-Benziger  to  perform 
that  contract,  was  there? 

A.  No,  I  never  said  anything,  but  he  said  it, 
himself ,  that  he  didn 't  have  the  cash. 

Q.     Let  me  read  you  your  testimony,  something 
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from  your  testimony  on  the  last  trial  concerning 
that  subject;  page  75,  Mr.  Naus,  of  the  transcript 
of  the  last  trial.  I  will  proceed  as  I  did  before, 
unless  you  have  some  objection,  Mr.  Naus.  At  page 
75,  line  25,  I  will  read  you  the  question  there — I 
think  I  will  go  back  to  pick  up  the  context  of  it  at 
line  13.     Question  by  Mr.  Breslauer : 

"Q.     I  believe  in  your  testimony  you  stated, 
Mr.  [306]  Bercut,  that  you  offered  Mr.  Elman 
some  wine.     I  am  referring  now  to  April  27th. 
A.     That  is  right. 

Q.  After  that  document  was  executed. 
Now,  what  wine  did  you  offer  to  him  and  at 
what  prices? 

A.     The  contract  price,  $5.25. 
Q.     And  what  wines'? 
A.     The  wines  that  were  in  that  contract, 
Q.     Did  you  limit  in  any  way  the  amount  of 
wines  that  you  offered  to  him  that  way? 
A.     No,  give  him  all  the  wine  he  wants. 
Q.     Did  you  offer  to  him  three  cars  and  no 
more?  A.     No. 

Q.  Did  you  offer  to  him  wines  at  a  higher 
price?  A.     No,  sir,  no,  sir." 

The  Witness :     That 's  right,  correct. 

Mr.  Bourquin:     (Resumes  reading): 

"Q.  If  you  wanted  to  give  him  all  the  wine 
that  he  wanted,  why  didn't  you  go  ahead  with 
the  contract  with  Park,  Benziger  &  Co.? 
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A.  Well,  it  didn't  look  so  good  with  Her- 
mann, what  I  found  out,  been  so  bad  actors, 
you  know,  robbing  everybody.  It  wasn't  in- 
teresting, never  pay  for  anything  that  they  had 
purchased  ever. 

Q.  And  that  was  your  only  reason  for  not 
going  ahead  with  the  contract  with  Park,  Ben- 
ziger &  Co.  % 

A.  Yes — well,  that  was  Mr.  Elman's  sugges- 
tion that  we  cancel  that  contract.  He  sug- 
gested it. 

Q.  Your  dealings  with  Park,  Benziger  &  Co. 
on  the  sale  of  Chianti  wine  up  to  that  time  had 
been  entirely  satisfactory,  had  they  not? 

A.  Yes,  sir.  Well,  we  were  willing  to  pro- 
ceed and  sell  them  more  wine." 

Was  that  your  testimony  at  the  earlier  trial  1 

A.     Yes. 

Q.  Is  it  true,  that  the  dissatisfaction  which  pre- 
cipitated your  [307]  action  on  April  26th  related 
entirely  to  Hermann  and  in  nowise  involved  Park, 
Benziger,  your  relations  with  Park,  Benziger? 

A.     It  was  two  reasons  why  we — 

Q.  Just  a  moment.  Please  answer  "Yes"  or 
"No,"  and  if  you  wish  you  may  explain  your  an- 
swer. 

A.     The  reason  we  didn't  want  Hermann — 

Q.     Just  a  moment. 

A.     Yes,  Hermann,  for  one  reason,  and  then — 

Q.     Let  me  ask  the  question  again:    Is  it  or  is  it 
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not  true  that  the  dissatisfaction  which  prompted 
your  action  on  the  26th  related  entirely  to  Hermann 
and  had  nothing  to  do  with  Park-Benziger? 

A.     It  had  to  do  with  Park-Benziger,  too. 

Q.     It  did  have  to  do  with  them  1  A.     Yes. 

Q.  Let  me  read  you  your  testimony  from  the 
trial  again: 

"Q.     And  that  was  your  only  reason  for  not 
going  ahead  with  the  contract  with  Park,  Ben- 
ziger  &   Co." — your  reference  to   Hermann — 
and  your  answer  was : 
"Yes." 

Did  you  give  that  testimony?  A.     Yes. 

Q.     Was  that  correct  when  you  gave  it  ? 

A.    Yes. 

Q.  Has  anything  happened  between  trials  to 
lead  you  to  believe  it  should  or  could  justifiably 
be  corrected. 

A.  Yes.  We  found  out  Park-Benziger  was  not 
financed  and  that  when  they  put  their  labels  on 
our  own  bottles  we  can't  control  those  bottles  any 
more,  we  can't  do  anything. 

Q.  When  did  you  find  that  out,  since  the  last 
trial  1 

A.  No;  Mr.  Feldheym,  the  man  who  lost  his 
wine,  is  here  sitting  in  the  court-room.  He  told 
me  before  that. 

Q.    When  did  he  tell  you  that? 

A.    The  first  meeting. 

Q.     Why  didn't  you  tell  that  when  your  deposi- 
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tion  was  taken?  You  said  you  didn't  know  any- 
thing about  Park-Benziger's  ability  to  [308]  tran- 
sact business. 

A.     I   am   talking   about   what   Feldheym — 

Q.  Why  didn't  you  tell  us  that  at  the  trial 
when  you  said  your  relations  with  Park-Benziger 
were  entirely  satisfactory? 

A.     Yes. 

Q.  And  you  were  perfectly  willing  to  go  ahead 
and  sell  them  all  the  wine  they  wanted. 

A.  At  cash  price,  yes,  all  they  want.  In  fact, 
they  bought  wine  while  they  were  suing  us  for  the 
price  agreed  on  which  we  delivered,  and  we  were 
very  happy  about  it. 

Q.  Do  you  suggest  now  that  Mr.  Feldheym  told 
you  something  about  Park-Benziger  rather  than 
Hermann  %  A.     No. 

Q.     Or  in   addition  to   Hermann?  A.     No. 

Q.     Nothing  about  Park-Benziger? 

A.  Feldheym  never  had  anything  to  do  with 
them.  [309] 

Q.  Why  did  you  take  your  complaint  about  Mr. 
Hermann  up  with  Mr.  Elman  instead  of  Mr.  Her- 
mann? 

A.  I  wanted  Mr.  Elman  to  know  what  we  found 
out  about  him. 

Q.  Will  you  explain  why  you  wanted  him  to 
know  that,  let  us  say,  first  ? 

A.  I  don't  remember  exactly  what  was  the  pur- 
pose at  the  time,  but  we  agreed  to  do  it  that  way, 
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to  tell  Mr.  Elman  what  we  found  out  about  Her- 
mann. 

Q.  Who  agreed  to  that?  You  say  "we  agreed" 
to  that.  Who  do  you  mean?  You  and  your 
brother  Peter?  A.     Yes. 

Q.  In  other  words,  you  and  your  brother  Peter 
agreed  that  you  would  tell  Mr.  Elman  what  you 
found  out  about  Mr.  Hermann? 

A.     That  is  right. 

Q.  With  no  intention  of  telling  it  to  Mr.  Her- 
mann at  all,  isn't  that  true?  A.     Oh,  yes. 

Q.  Wasn't  it  at  Mr.  Elman 's  request  that  you 
later  brought  in  Mr.  Hermann  and  repeated  the 
same  charge  to  him  ? 

A.     No,  sir,  at  our  own  request. 

Q.     What? 

A.  At  our  own  request  we  called  in  Mr.  Her- 
mann after  that  and  we  told  him  what  we  found 
out  about  him. 

Q.  Let  us  leave  that  for  a  moment  this  way: 
There  is  no  question  about  it  but  when  you  and 
Peter  decided  the  information  you  had  received 
about  Mr.  Hermann  was  cause  for  concern  to  you, 
you  took  that  up  with  Mr.  Elman  first  ? 

A.     That  is  right. 

Q.     And  not  Mr.  Hermann? 

A.     Correct. 

Q.     That  is  true. 

A.     That  is  true. 

Q.     That  was  before  you  procured  the  contract 
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Plaintiff's  Exhibit  2  from  Mr.  Elman,  wasn't  it? 

A.     It  was  before,  yes,  sir. 

Q.  I  understood  your  testimony  of  yesterday  to 
be  that  you  never  saw  the  assignment  in  writing 
prior  to  Mr.  Elman 's  giving  you  the  Plaintiff's 
Exhibit  2,  to  which  it  is  attached,  [310]  when  you 
took  him  to  this  hotel  on  the  afternoon  of  April  26; 
is  that  true? 

A.  Right  you  are.  Never  seen  it  before;  never 
knew  it  existed. 

Q.  It  was  prior  to  that  and,  let  us  say,  as  you 
say,  your  knowledge  of  it  as  such,  that  you  took 
up  with  Mr.  Elman  your  dissatisfaction  with  Mr. 
Hermann  ?  A.     Yes. 

Q.  That  is  true.  Mr.  Bercut,  when  this  docu- 
ment that  has  been  called  by  various  names  and 
is  labeled  " Agreement,"  Plaintiff's  Exhibit  11, 
signed  by  Peter  Bercut  and  by  Serge  Hermann — 
when  that  document  was  prepared  and  submitted 
to  Hermann  for  signature  you  had  in  your  posses- 
sion Plaintiff's  Exhibit  2,  consisting  of  the  origi- 
nal contract,  the  supplemental  agreement,  and  the 
assignment  from  Mr.  Hermann  to  Park,  Benziger 
&  Company,  didn't  you?  A.     Yes. 

Q.  Is  there  anything  in  this  instrument,  Plain- 
tiff's Exhibit  11,  that  you  contend  refers  to  Park, 
Benziger  &  Company?  A.     No. 

Q.  This  instrument  was  prepared  by  whom,  this 
agreement  Plaintiff's  Exhibit  11?  We  have 
termed  it  "release,"  and  the  other  side  has  termed 
it   "cancellation."    By  whom  was  it  prepared? 
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A.     Mr.  Evans. 

Q.  Mr.  Evans,  your  accountant  and  book- 
keeper? A.     Yes,  sir. 

Q.     At  whose  direction? 

A.  Well,  mostly  his  own.  He  heard  the  con- 
versation. He  received  instruction  by  Elman,  by 
Hermann,  and  by  ourseh^es  during  the  preceding 
meeting  on  the  26th,  and  he  made  this  thing  ac- 
cordingly. 

Q.  He  received  instructions,  you  say,  by  El- 
man? A.    Yes,  sir. 

Q.  Was  your  employee  taking  instructions  from 
Elman  at  that  time?  A.    Yes,  sir. 

Q.  Did  you  or  Peter  give  him  any  instructions 
for  the  [311]  preparation  of  it  ? 

A.    Yes,  sir. 

Q.  Did  you  or  Peter  tell  him  what  was  to  go 
in  it? 

A.  According  to  what  we  had  agreed  in  those 
talks. 

Q.  Did  you  or  Peter  tell  him  who  were  to  be 
the  parties  to  this  agreement? 

A.  Well,  Mr.  Evans  was  present  at  all  of  these 
talks,  and  he — 

Mr.  Bourquin:  I  move  that  the  answer  be 
stricken  as  not  responsive. 

The  Court:     It  may  go  out.     Read  the  question. 

(Question  read.) 
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A.  It  wasn't — no  further  instruction  to  Evans 
except  those  that  took  place  at  the  meeting. 

Mr.  Bourquin:  I  will  ask  that  the  answer  go 
out  as  not  responsive. 

The  Court:  It  is  not  responsive.  Answer  as 
directly  as  you  can,  and  then  if  you  wish  to  ex- 
plain your  answer  you  may.  The  answer  will  go 
out.     Read  the  question  again. 

(Question  reread.) 

A.    No. 

The  Court:  Now,  if  there  is  "anything  you  wish 
to  explain,  you  may. 

The  Witness:  Yes.  The  way  it  went,  Evans 
was  instructed  by  all  of  us  that  the  cancellation  of 
the  contract  that  we  made  should  be  ready  for  the 
next  morning.  That  is  the  last  thing  we  said  when 
we  quit  that  conference. 

Mr.  Bourquin:  Q.  Let  us  ascertain  who  did 
tell  Mr.  Evans  the  parties  to  the  agreement  he  was 
to  prepare. 

A.  He  had  full  knowledge  of  the  parties  in- 
volved. 

Mr.  Bourquin:  I  will  move  that  that  be  strick- 
en as  not  responsive.  [312] 

The  Court:     It  may  go  out.     Read  the  question. 

(Question  read.) 

The  Court:  Q.  Was  there  anything  said  about 
that? 

A.  There  was  nothing  further  said.  My 
brother   didn't   stav   after  that   conference   to   in- 


376  Pierre  Bercut  and  Jean  Ber cut 

(Testimony  of  Jean  Bercut.) 

struct  Mr.  Evans  anything  further.  We  all  left 
at  that  time.  All  Evans  received,  he  received  at 
that  conference.  I  know  I  didn't  stay  one  second 
later.     I  went  out  and  took  them  to  their  hotel. 

Q.  Did  anybody  say,  "Mr.  Evans,  prepare  a 
cancellation  of  the  contract"?  A.     Yes. 

Q.     Who  said  that? 

A.  Peter  Bercut  instructed  him  first,  Mr.  Her- 
mann agreed,  Mr.  Elman  agreed,  and  everybody 
did. 

Q.     You  say  Mr.  Elman  agreed? 

A.     Yes,  he  did  agree. 

Q.     What  did  he  say? 

A.  He  said,  "That  is  o.k.  If  you  people  aren't 
satisfied,  you  have  no  confidence  in  us,  the  way 
we  do,  you  can  have  it.  I  will  return  your  con- 
tract and  it  is  over  with. ' ' 

Q.  Do  you  wish  to  tell  the  jury  that  at  this 
conference  at  which  Mr.  Elman  was  present,  Mr. 
Pierre  Bercut  was  present,  you  were  present,  Mr. 
Evans  was  present —  A.    Yes. 

Q.    Was  anybody  else  present? 

A.     Hermann. 

Q.     Mr.  Hermann  was  present. 

A.     And  Elman. 

Q.     Mr.  Hermann  was  there?  A.     Yes. 

Q.     He  heard  what  was  said?  A.     Oh,  yes. 

Q.  And  Mr.  Peter  Bercut  said,  "Prepare  a  can- 
cellation of  the  contract"?  A.     Yes. 

Q.    And  Mr.  Elman  acquiesced? 
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A.     He  agreed,  sure. 

Q.     Was  anything  further  said  about  it? 

A.    No,  we  left. 

Mr.  Bourquin:  Q.  The  day  this  instrument, 
Plaintiff's  Exhibit  11,  the  agreement,  was  present- 
ed to  Mr.  Hermann  for  [313]  signature  did  you 
drive  Mr.  Elman  to  the  plant  that  morning  ? 

A.  Yes,  sir.  Yes,  sir;  I  drove  both  of  them 
down.  I  picked  them  up  at  their  hotel  and  brought 
them  down  to  the  Merchants. 

Q.     To  the  what? 

A.     To  the  office  of  the  Merchants. 

Q.     Who  was  there  when  you  arrived? 

A.     Evans  and  Peter  Bercut  were  there. 

Q.     Evans    and    Peter   Bercut?  A.     Yes. 

Q.  When  you  went  in  did  you  find  this  agree- 
ment,  Plaintiff's  Exhibit   11,  had  been  prepared? 

A.    Yes,  sir. 

Q.  It  was  there  with  Peter  Bercut  and  Mr. 
Evans,  was  it? 

A.    Yes,  sir. 

Q.  I  understand  you  to  say  that  Mr.  Elman 
told  you  it  was  perfectly  agreeable  with  him  for 
you  to  cancel  the  contract? 

A.    Yes,  sir. 

Q.  With  Mr.  Hermann,  or  did  he  mean  to  blow 
up  his  contract,  the  contract  of  his  firm,  Park, 
Benziger  &  Company  ? 

Mr.   Naus:     One  moment.     Objected  to  as  call- 
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ing  for  the  conclusion  of  the  witness  as  to  what 

Elman  meant. 

The  Court:     Sustained. 

Mr.   Bourquin:     I  will  reframe  the   question. 

Q.  Did  Mr.  Elman  state — do  you  want  to  be 
understood  as  saying  that  Mr.  Elman  told  you  to 
prepare  a  cancellation  of  the  agreement  with  his 
company,  Park,  Benziger  &  Company  ? 

A.     No. 

Q.  He  was  perfectly  willing  that  Mr.  Hermann 
be  eliminated  from  the  transaction,  was  he? 

A.  He  was  perfectly  happy  to  be  eliminated 
himself.     He  returned  me  his  contract. 

Q.  Why  didn't  you  put  the  company's  name 
in  that  if  he  was  % 

A.  We  had  no  business  with  Elman — I  mean 
with  Park,  Benziger  at  the  time. 

Q.  Was  that  the  agreement?  Do  you  want  to 
be  understood  that  [314]  that  was  agreed  on  the 
26th,  the  day  before  Hermann  signed  the  instru- 
ment? It  was  agreed  by  Elman  he  was  perfectly 
willing  to  surrender  his  own  company's  rights  in 
the  matter? 

A.  He  did  surrender  them.  He  gave  them  to 
me. 

Q.  Did  you  agree  there  an  instrument  would 
be  prepared,  an  agreement  would  be  prepared  for 
signature  ? 

A.     Between  Park,  Benziger  and  us? 

Q.     Did  you  agree  on  the  26th  that  this  Plain- 
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tiff's  Exhibit  11  would  be  prepared  and  be  signed? 

A.     Yes. 

Q.  Did  you  agree  that  it  would  be  signed  the 
next  day? 

A.    Yes. 

Q.     At  the  offices?  A.     Yes. 

Q.  You  made  that  agreement  at  your  meeting 
of  April  26,  did  you  % 

A.     Correct;  that  is  right. 

Q.  Will  you  tell  us  why  you  could  not  wait  for 
Mr.  Elman  to  come  in  the  office' on  the  27th  to  give 
you  the  contract  if  you  attached  importance  to  its 
possession  ? 

A.  It  was  this  way  on  this  contract :  He  looked 
in  his  pocket,  as  I  told  you  previously,  and  he 
looked  all  over,  and  he  said,  "I  am  returning  you 
the  contract.  We  are  through."  He  looked 
through  his  pockets;  he  didn't  find  any  contract. 
He  said,  "I  must  have  left  it  in  my  room.  You 
come  up  with  me  and  I  will  give  you  the  contract." 

I  went  up  with  him  and  he  returned  me  that 
contract, 

Q.     Were  you  in  a  hurry  to  get  it  ? 

A.  Not  in  any  more  hurry  than  doing  any  other 
thing.     He  promised  to  give  it  to  us;  that  is  all. 

Q.  Did  you  ask  Mr.  Elman  to  sign  this  agree- 
ment, Plaintiff's  Exhibit  11?  A.     No. 

Q.     You  did  not  ask  him  to  sign  it? 

A.     No.  [315] 

Q.  How  long  have  you  been  in  business,  Mr. 
Bercut  ? 


380  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Jean  Bercut.) 

A.     Thirty  years. 

Q.  How  many  enterprises  have  you  been  con- 
nected with? 

A.     Many. 

Q.    How  many? 

A.  Well,  I  would  say  the  meat  business,  the 
hide  business,  the  wine  business,  the  real  estate 
business. 

Q.  Have  you  executed  contracts  for  your  own 
business  ?  A.    Yes. 

Q.     Many?  A.     Many. 

Q.     Many,  many? 

A.  Oh,  yes.  I  never  had  any  trouble  with  any 
of  them. 

Q.  Will  you  give  us,  please,  any  reason  that  you 
can  that  this  agreement  which  you  characterize 
here  as  a  termniation  of  your  relations  with  Park, 
Benziger  was  prepared  and  executed  between  Ber- 
cut Brothers,  Serge  Hermann,  and  no  one  else? 
You  prepared  it.  A.     Yes. 

The  Court:     Read  the  question. 

(Question  read.) 

A.  Yes,  that  was  between  Serge  Hermann  and 
ourselves. 

Mr.  Bourquin:  Q.  Well,  I  am  taking  your 
view  of  the  matter  that  you  wanted  to  or  you  be- 
lieved you  were  also  severing  your  relations  with 
Park,  Benziger.  What  is  the  reason  that  the 
agreement  was  limited  to  Bercut  Brothers  and 
Serge  Hermann? 
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A.  We  didn't  think  we  had  any  relation  at  all 
with  Park,  Benziger  on  that  contract. 

Q.  Why  did  you  take  up  the  dissatisfaction 
with  Hermann  with  Elman,  Park,  Benziger 's  man, 
if  you  did  not  believe  you  had  anything  to  do  with 
them  on  that  contract? 

A.     Why  did  I  take  it  up  with  him  ? 

Q.    Yes. 

A.  Because  Elman,  to  our  knowledge,  was  their 
customer.  We  sold  them — we  offered  some  wine  to 
Hermann,  he  sold  it  to  [316]  Park,  Benziger.  We 
understood  also  Park,  Benziger  was  going  to  have 
this  wine. 

Q.  Did  you  know  then  of  the  assignment  to 
Park,  Benziger  when  you  caused  the  plaintiff's  Ex- 
hibit 11  to  be  prepared? 

A.  We  had  to  find  out  during  our  conversation 
that  Hermann  became  partners  with  Elman — with 
what  you  call  it,  Park,  Benziger — Park,  Benziger, 
you  call  it? 

Q.  For  our  record  to  be  clear,  I  want  to  put 
the  question  again :  Did  you  know  when  you  caused 
the  Plaintiff's  Exhibit  11  to  be  prepared — 

A.     Yes. 

Q.  — did  you  know  then  of  the  existence  of  the 
assignment  ? 

A.     Yes. 

Q.     Of  the  contract  of  Park,  Benziger? 

A.     We  found  out  that  day. 

Q.     You  knew  it  then?  A.     Yes. 
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Q.  You  knew  it  when  the  instrument  was  pre- 
sented to  Serge  Hermann  for  signature? 

A.     Yes. 

Q.  On  the  subject  of  that  contract  itself,  Plain- 
tiff's Exhibit  2,  did  Mr.  Elman  ask  you  to  return  it 
to  him? 

A.  This  contract?  Yes,  three  or  four  days 
later,  yes.  He  changed  his  mind  three  or  four 
days  later. 

Q.     Three  or  four  days  later?  A.     Yes. 

Q.  Three  or  four  days  later  would  mean  after 
April  27. 

A.     Yes. 

Q.  Did  you  receive  the  formal  demand  pre- 
pared by  Mr.  Breslauer  for  that  two  clays  later,  on 
April  29?  A.     Yes. 

Q.  Did  you  receive  Mr.  Breslauer's  oral  com- 
munication to  you  on  April  28,  one  day  after  you 
mentioned  seeking  the  document  ? 

A.     Oral  conversation,  no;  in  writing. 

Q.  Did  your  brother  Peter  Bercut  tell  you  that 
Mr.  Breslauer  called  and  wanted  it  and  he  told 
him  you  had  it  ?  A.     No.  [317] 

Q.     He  did  not  tell  you  ? 

A.     He  didn't  tell  me  that. 

Q.  Did  your  secretary  or  the  girl  in  your  office 
give  you  any  messages  from  Mr.  Breslauer  on  the 
28th  or  29th  prior  to  the  service  upon  you  of  the 
formal  demand  which  is  here,  Plaintiff's  Ex- 
hibit 8? 
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A.     Yes,  I  received  that  notice. 

Q.  Prior  to  that  being  served  upon  you  on  the 
29th,  is  that  correct? 

A.     What  is  the  date  of  this  thing  ? 

Q.     It  is  dated  the  29th. 

The  Court:     What  is  the  question? 

Mr.  Bourquin:  I  broke  my  own  question,  your 
Honor.     If  I  may  put  it  again. 

Q.  When  was  that  demand  that  you  hold  in 
your  hand,  Plaintiff's  Exhibit  8,  served  upon  you? 

A.  It  was  left  in  another  room  in  the  butcher 
shop.  I  found  it  in  the  butcher  shop.  It  wasn't 
delivered  personally  to  me.  It  was  left  in  the 
butcher  shop. 

Q.     Weren't  you  personally  served? 

A.     It  was  left  in  the  butcher  shop. 

Q.     No  one  gave  it  to  you  personally? 

A.     No — my  cashier  give  it  to  me. 

Q.     When? 

A.  She  said,  "  Those  papers  were  left  here  for 
you. ' ' 

Q.     When  did  she  give  it  to  you? 

A.  I  don't  know  how  many  days  after  this  27th. 
I  wouldn't  know  that. 

Q.    You  are  sure  of  that?  A.    Yes. 

Q.  Did  you  keep  any  record  of  that?  Do  you 
keep  any  records  down  in  your  place  ? 

A.  Not  very  much.  We  are  busy  with  a  lot  of 
customers. 

Q.     You  are  not  very  much  on  records,  are  you? 
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A.     No. 

Q.  You  didn't  keep  any  record  of  your  receipt 
of  that  communication  formal  in  its  terms,  did 
you  1  A.     No. 

Q.  Now,  sir,  did  you  on  April  28  receive  any 
messages  from  your  [318]  secretary  or  your  phone 
girl  from  Mr.  Breslauer?  A.     No. 

Q.  Did  you  receive  any  messages  or  did  she  give 
you  any  calls  from  Mr.  Breslauer  or  to  call  Mr. 
Breslauer  on  April  29?  A.     No. 

Q.  The  second  day  after  the  breakup  of  the 
27th?  A.     No. 

Q.    You  are  positive  of  that? 

A.     Yes;  I  didn't  receive  anything  like  that. 

Q.  Tell  us,  then,  as  nearly  as  you  will — we  want 
you  to  be  definite — when  did  you  first  receive  any 
communication  seeking  the  return  of  that  contract? 

A.     I  received  a  telephone  call  from  Hermann- 
from  Elman  at  my  house  in  the  evening. 

Q.     At  your  house  of  an  evening? 

A.     On  an  evening,  yes. 

Q.     When? 

A.  I  don't  know  whether  it  was  the  day  after 
or  two  days  later.  I  don't  know  exactly  the  night 
it  was,  but  he  called  me  up  and  told  me  he  wanted 
his  contract  back. 

Q.  Let's  see.  You  say  that  was  a  day  after 
what  date? 

A.  Or  two  days,  it  might  have  been;  I  don't 
remember. 
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Q.     Or  two  days  after  what  date  ? 

A.     The  27th. 

Q.  We  are  coming  back  now  to  the  27th.  You 
say  it  was  a  day  or  two  days  after? 

A.     That  Elman  called  me  up. 

Q.     That  Elman  asked  you  for  it? 

A.    Yes. 

Q.     What  did  you  tell  him  ? 

A.     I  told  him  I  didn't  know  why  he  wanted 
that  contract.     He  give  it  to  me;  it  was  our  prop- 
erty. 

Q.     Did  you  refuse  it? 

A.     Yes,  sir,  I  refused,  sure. 

Q.  What  did  you  expect  to  accomplish  by  with- 
holding the  physical  possession  of  the  contract? 

Mr.  Naus :     Objected  to  as  argumentative. 

The  Court:     Sustained. 

A.     It  was  my  property. 

Mr.  Naus :     One  moment,  please.  [319] 

Mr.  Bourquin:  Q.  You  did  know,  didn't  you, 
that  there  were  other  writings  in  existence  evidenc- 
ing your  arrangements  with  Park,  Benziger?  You 
knew  of  the  correspondence,  didn't  you?  You 
knew  of  the  correspondence  between  Park,  Ben- 
ziger and  Bercut  Brothers  ? 

A.  Yes,  I  knew  the  correspondence,  but  that 
was  my  property,  that  piece  of  paper.  He  give  it 
to  us  in  front  of  everybody.  He  promised  to  give 
it  to  us. 

Q.     Who  was  that  in  front  of? 
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A.  In  front  of  Hermann,  Peter  Bercut,  Evans 
and  myself. 

Q.     I  thought  he  gave  it  to  you  at  the  hotel. 

A.     He  did,  but  he  promised  to  give  it  to  me. 

Mr.  Naus:     He  promised  in  front  of  everybody. 

Mr.  Bourquin:  I  would  like  the  witness  to  tes- 
tify. 

Mr.  Naus:  The  witness  did  testify  to  that.  Ob- 
jected to  as  attempting  to  distort  the  answer  of 
the  witness. 

The  Court:  I  do  not  think  there  is  any  neces- 
sity for  this  talk  at  all.  Now,  is  there  a  question 
pending  ? 

Mr.  Bourquin:  Q.  You  did  receive  it  from  Mr. 
Elmaii  at  the  hotel,  didn't  you?  A.     Yes. 

Q.     What  time  of  day?     Early  in  the  afternoon? 

A.  As  soon  as  we  left,  the  26th  day — the  con- 
ference— I  took  these  two  gentlemen  to  the  hotel, 
and  the  first  thing  I  walked  up  with  Elman  to  his 
room  and  he  looked  for  this  thing  through  his 
papers  and  delivered  it  to  me  right  there  and  then. 

Q.     What  time  of  day,  do  you  recall  ? 

A.  That  I  wouldn't  know.  I  wouldn't  know 
exactly  the  time. 

Q.  Well,  you  saw  him  again  that  same  day, 
didn't  you? 

A.     Yes. 

Q.     You  called  for  him  again  that  same  day? 

A.     Yes,  I  called  for  him,  yes.  [320] 

Q.  You  called  for  him  at  the  end  of  the  after- 
noon, didn't  you?  You  called  for  him  at  the  end 
of  that  same  afternoon,  didn't  you? 
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A.     On  the  end  of  the  same  afternoon. 

Q.  Yes,  and  you  called  to  take  him  to  your  home 
for  dinner? 

A.     That  is  right. 

Q.     Is   that    correct?  A.     That   is   right. 

Q.     And  you  did  take  him  ?  A.     Yes. 

Q.  Mr.  Bercut,  who  was  that  buyer  that  called 
you  from  the  Palace  Hotel  and  gave  you  the  tale 
about  Hermann? 

A.     I  have  got  his  name. 

The  Court:  We  will  have  a  recess  for  five  min- 
utes. The  jury  will  remember  the  admonition 
heretofore  given.  [321] 

(Recess:) 

The  Court:  The  jurors  are  present;  you  may 
proceed,  Mr.  Bourquin. 

Mr.  Bourquin:  Q.  Mr.  Bercut,  you  were  going 
to  give  us  the  name  of  that  man  who  told  you  the 
tale  about  Hermann. 

A.  Yes.  The  name  of  the  firm  is  St.  James 
Wines,  Inc.,  of  New  York.  I  have  here  the  name, 
Hugo  Jacobi. 

Q.     Who  was  he? 


A 

Q 

A 

Q 

A 

Q 


A  total  stranger  to  me. 

What  wras  his  business  ? 

Wine  business. 

Did  he  want  to  buy  wine  from  you  ? 

No. 

Are  you  sure  ?    Did  he  say  he  did  ? 
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A.     He  didn't  say  he  did.     He  knew  me — I  mean 

he   got  the  information  from  Hermami.     He  find 

out  about  me  through  Hermann. 

Q.     Let  me  ask  you  if  on  the  deposition  that  you 

gave  in  this  matter  on  September  2nd  you  testified, 

and  I  will  read  to  you  page  39 : 

"Q.  Mr.  Breslauer:  Was  Mr.  Hermann 
here  in  San  Francisco  at  the  time  % 

A.  At  the  time  he  had  just  left  this  gentle- 
man that  I  mentioned.  Oh,  yes,  now  you  put 
me  back  to  what  I  want  to  think — what  I  want 
to  say.  Hermann  said  to  this  gentleman,  he 
sa}rs,  'I'm  waiting  for  a  representative  of 
Park-Benziger,  and  if  this  man  does  not  arrive 
here  in  three  days  I  will  show  you  these  wines 
and  I  will  sell  them  to  you.'  This  gentleman 
was  out  here  to  buy  wine.  He  was  a  Vermouth 
manufacturer  in  New  York.  And  he  said  to 
me,  'If  those  wines  are  good,  why,  I  will  nat- 
urally be  interested,  but  I  won't  do  business 
through  Hermann — absolutely  not.  If  this 
Park-Benziger  representative  he  talked  about 
don't  arrive,  why,  I  want  to  know  a  few  things 
about  this  wine,  what  it  is,  but,'  he  said,  'I 
am  not  going  to  [322]  purchase  them  through 
Hermann.'  And  I  said,  'As  far  as  I  know, 
I  don't  think  we  can  do  any  business,  because 
Hermann  wants  these  wines.  We  have  a  con- 
tract with  him.  However,  I'm  going  to  follow 
the  thing  up.'  " 


vs.  Park,  Benziger  &  Co.,  Inc.  389 

(Testimony  of  Jean  Bercut.) 

Did  you  testify  so  on  your  deposition? 

A.    Yes. 

Q.  Does  that  refresh  your  recollection  that  the 
man  that  3^011  say  gave  you  this  information  wanted 
to  buy  wine? 

A.  I  never  sold  him  any  wine.  He  left  here,  he 
left  the  name  of  his  man  who  represented  him  here 
in  San  Francisco,  and  if  we  want  to  do  business 
separately,  he  was  leaving  for  Los  Angeles. 

Q.     But  he  was  wanting  to  buy  wine  ? 

A.  He  was  a  wine  buyer,  yes,  -but  he  didn't  want 
to  buy  wine  from  Hermann. 

Q.  But  he  wanted  to  buy  your  wine  if  he  could, 
didn't  he? 

A.  Well,  we  didn't  enter  into  business  details 
about  it.  He  left  with  the  knowledge  that  there  was 
a  contract  between  us  and  Hermann;  therefore, 
there  was  no  wine  deal  at  all.  He  knew  about  that 
contract  because  Hermann  showed  him  the  contract, 
he  knew  every  detail  of  that  contract  and  every- 
thing, howT  many  bottles  of  wine  we  had,  the  pro- 
portion of  the  wines  that  we  had,  he  knew  every- 
thing ;  he  knew  the  contents  of  the  contract  entirely. 

Q.  Did  he  want  to  buy  wine?  Did  he  want  to 
buy  that  wine  from  you,  that  man  you  referred  to? 

A.  He  couldn't  buy  the  wine  from  me  because 
I  had  a  contract  with  Hermann. 

Q.  Did  he  tell  you  that  he  wanted  to  buy  the 
wine  from  you? 

A.     He  said,  "Some  day  if  you  are  free  to  do 
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business,  if  you  contact  my  man  in  San  Francisco 
and  offer  him  some  wine,"  he  said,  "I  am  in  the 
market  to  buy  wine." 

Q.  He  did  express  a  desire  to  buy  wine,  did  he, 
or  some  of  the  wine? 

A.  He  said,  as  I  told  you,  that  he  left  it  to  the 
salesman,  to  his  agent  here  in  San  Francisco,  to  do 
business  if  we  were  [323]  sometime  or  other  in  a 
position  to  do  business. 

Q.  When  you  came  away  from  that  man,  Mr. 
Bercut,  what  did  you  know,  was  he  wanting  to  buy 
wine,  or  was  he  not  interested  in  buying  your  wine  ? 

A.  Well,  I  told  you  exactly  what  happened. 
This  man  was  a  good  friend  of  Mr.  Feldheym,  and 
he  got  interested  in  saving  the  day  for  me,  telling 
me  that  Hermann  was  not  the  man  to  do  business 
with;  that  is  how  the  connection  came.  Mr.  Feld- 
heym is  right  here  now.  He  knew  Mr.  Jacobi  and 
he  got  interested  in  me  because  he  knew  all  about 
the  Feldheym  deal  and  how  Feldheym  got  bunked 
and  robbed  and  so  on  by  Hermann. 

Q.  Did  he  say  to  you,  "If  your  wines  are  good 
I  will  be  interested"? 

A.  He  simply  said,  "Sometime  if  you  are  in  a 
position  to  do  business  let  my  agent  know  about  it." 

Q.  Did  he  say  what  I  read  to  you,  "If  your  wines 
are  good,  why,  naturally,  I'll  be  interested";  did  he 
say  that  to  you  ? 

A.     Yes,  he  will  be  interested,  yes. 

Q.    Yes. 
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A.  But  the  sole  reason  he  told  me  that  was  be- 
cause he  was  a  friend  of  Feldheym. 

Q.     Whom  did  you  say  that  man  represented? 

A.     That  man  represented  his  own  firm. 

Q.     What  was  the  name  of  his  firm? 

A.  I  got  the  label  here.  It  says  "St.  James 
Wines,  Inc.,"  of  New  York. 

Q.  Is  that  the  card  he  gave  you  at  the  time,  the 
card  that  you  produced  there?  A.     Yes. 

Mr.  Bourquin:  I  will  ask  it  be  marked  in  evi- 
dence.    May  I  have  a  look  at  it?  " 

A.     That  is  the  card. 

The  Court:  Do  you  wish  the  card  and  the  label 
as  exhibits? 

Mr.  Bourquin:  Yes.  I  will  ask  it  be  marked  as 
an  exhibit.  Let  me  see  the  label.  I  ask  they  both 
be  marked.  [324] 

(The  label  and  business  card  referred  to  were 
marked  Plaintiff's  Exhibit  16.) 

Mr.  Bourquin  :  Q.  Now,  Mr.  Bercut,  let  me  ask 
you  if  on  the  taking  of  your  deposition  you  did  not 
on  the  subject  we  are  now  on  testify  as  follows, 
pages  40  and  41,  counsel — to  pick  up  the  text  first 
on  page  40,  to  questions  asked  by  Mr.  Breslauer: 

"Was  Mr.  Elman,  of  Park,  Benziger  &  Co., 
in  San  Francisco  at  that  time? 

"A.  Yes — no — wait  a  minute;  excuse  me 
now.  Now,  Elman  came  the  next  day  or  a 
couple  of  days  later.  That  is,  the  first  day 
that  I  was  there,  Elman  didn't  arrive  yet. 
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"Q.  This  conversation  with  the  man  at  the 
Palace  Hotel — by  the  way,  what  was  his  name  ? 

"The  Witness  (To  Mr.  Naus):  Shall  I 
give  it? 

"Mr.  Naus:     You  must. 

"The  Witness:  I  must?  Well,  he  told  me 
not  to. 

"Mr.  Naus:  It  is  all  right.  You  are  under 
oath  now  and  you  are  in  court.  Go  ahead  and 
answer  it. 

"A.     Blum. 

"Mr.    Breslauer:     Q.     The   first   name? 

"A.     Blum. 

"Q.     His  first  name,  do  you  know? 

"A.  No.  He  was  a  manufacturer  of  Ver- 
muth in  New  York. 

"Q.     B-l-u-m?  A.     Yes. 

"Q.  Mr.  Blum.  The  conversation  with  Mr. 
Blum  and  the  conversation  with  Mr.  Feldheym 
took  place  a  day  or  so  before  Mr.  Elman  ar- 
rived?    Is   that   right?  A.     Yes." 

Did  you  give  that  testimony?  A.     Yes. 

Q.     On  the  taking  of  your  deposition? 

A.     Yes. 

Q.     Was  it  true?  A.     Yes.  [325] 

Q.     Is  the  truth  that  when  you  talked  to  the 
man  at  the  Palace  Hotel  who  told  you  the  tale 
about  Hermann  that  that  was  before  Mr.  Elman 
arrived  in  San  Francisco? 

A.     That's  right. 
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Q.  Now,  tell  ns  what  you  say  the  man  who  gave 
you  the  story,  what  his  name  was;  was  it  Jacobi, 
or  was  it  not  ? 

A.     It  was  Jacobi. 

Q.     It  was  Jacobi. 

A.     I  got  his  card. 

Q.  Why  did  you  tell  us  on  the  taking  of  the 
deposition  that  he  was  a  manufacturer  of  vermuth 
in  New  York  by  the  name  of  Blum  ? 

A.  The  thing  was  I  lost  the  card  and  label  and 
everything  else  and  I  thought  his  name  was  Blum 
up  until  I  checked  over  all  the  records  and  every- 
thing else  and  I  found  his  name  was  Jacobi. 

Q.  When  did  you  check  to  find  his  name  was 
not  Blum  but  it  was  Jacobi? 

A.  After  I  talked  again  to  Feldheym  and  after 
I  find  my  records,  my  cards  and  everything  else. 

Q.  When  did  you  find  the  record  that  would 
justify  your  correction  of  the  name  from  Blum  to 
Jacobi 1 

A.     When  did  I  find  it? 

Q.    When  did  you  find  it? 

A.     Between  the  last  trial  and  this  trial. 

Q.     Between  the  last  trial  and  this  trial? 

A.     Yes. 

Q.  Let  me  ask  3^011,  Mr.  Bercut,  do  you  know  a 
man  by  the  name  of  Henri,  as  the  French  spell  it, 
Behar?  A.     Yes. 

Q.     Who  is  Henri  Behar? 
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A.  Henri  Behar,  he  is  a  wine  merchant  from 
New  York. 

Q.     Whom  does  he  represent  ? 

A.  He  represents  the  Vintage  Wines  of  New 
York. 

Q.  The  Vintage  Wines  of  New  York.  Did  you 
make  any  commitment  for  the  sale  of  the  wine 
covered  in  this  contract  to  the  man  that  you  talked 
to  in  the  Palace  Hotel  and  who  told  you  the  tale 
about  Hermann?  A.     Repeat  that?  [326] 

The  Court:     Read  the  question. 

(Question  read.) 

The  Witness:     If  I  offer  him  the  wine? 

The  Court:     Did  you  make  any  commitment? 

A.     No,  no. 

Mr.  Bourquin :     Q.     Are  you  sure  ? 

A.     No. 

Q.  Wasn't  the  man  that  you  referred  to  here, 
Henri  Behar,  whom  you  saw  at  the  Palace  Hotel 
at  the  time  you  say  you  received  that  tale  about 
Mr.  Hermann? 

A.     Mr.  Behar  came — 

Q.     Answer  "Yes"  or  "No."  A.     No,  no. 

Q.  Didn't  you  sell  these  same  wines  to  Mr.  Be- 
har and  didn  't  he  pay  you  $10  a  case — 

Mr.  Naus:     One  moment. 

The  Witness:     A.     No. 

Mr.  Naus:  I  object  to  the  allusion  to  $10  a  case 
on  the  part  of  counsel  as  misconduct,  and  assign 
it  as  misconduct,  and  ask  the  court  to  give  an  ad- 
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monition  with  respect  to  it.  Further,  I  object  to 
the  question  as  an  attempt  to  renew  the  effort  to 
go  into  sales  of  these  wines  subsequent  to  April 
27,  1943;  I  object  to  it  on  all  the  grounds  previous- 
ly stated,  and  I  might  add,  if  the  Court  please,  that 
you  probably  may  recall  that  in  the  former  trial 
there  was  a  reference  to  some  five  carloads  or  ten 
carloads  of  wines,  I  forget  at  the  moment  the  num- 
ber, at  the  other  trial,  of  vintage  wines  that  went 
up  to  Idaho,  and  they  are  also  included  within  that 
schedule  that  is  marked  for  identification,  so  if 
there  is  an  attempt  now  under  the  guise  of  cross- 
examination  to  get  away  from  the  conversation  at 
the  Palace  Hotel,  and  ask  about  sales  of  wines  to 
someone  out  of  the  same  lot  since,  I  renew  my  ob- 
jections heretofore  made. 

Mr.   Bourquin:     May  I  be  heard,  your  Honor? 

The  Court:    Yes.  [327] 

Mr.  Bourquin:  Your  Honor  please,  prelimi- 
narily, this  witness  testified  that  at  the  time  of  the 
break-up  of  the  contract  he  was  ready  and  offering 
to  sell  Park-Benziger  all  the  wines  they  wanted. 
He  also  said  that  he  was  ready  to  sell  them  to  them 
at  the  same  prices  fixed  by  the  contract.  Now,  we 
pursue  the  examination,  to  which  Mr.  Naus  com- 
plains, your  Honor,  believing  we  are  entitled  to 
show  the  real  reason  and  the  real  motive  behind 
the  events  of  April  26th  and  27th  which  they  claim 
cancelled  their  arrangement  with  Park-Benziger, 
to  impeach  the  witness'  reason  given  here,  and  to 
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show  the  real  reason  and  motive.  I  think  we  are 
entitled  to  it.  I  want  to  add  further  to  that,  your 
Honor,  I  want  to  show  in  that  connection  that  at 
the  time  Mr.  Elman  was  in  San  Francisco,  and  at 
the  time  of  the  events  that  transpired  on  the  26th 
and  the  27th  these  people  then  knew  they  could 
dispose  of  this  wine  elsewhere  to  much  greater 
advantage,  and  that  certainly  is  motive,  I  would 
say,  in  our  theory  of  the  case,  of  course  certainly 
is  motive  for  the  events  which  transpired  on  the 
26th  and  27th. 

Mr.  Naus:  I  would  like  to  add  to  the  objection 
previously  made  that  in  connection  with  the  assign- 
ment of  misconduct  and  request  for  admonition,  I 
would  like  to  add  further  that  all  of  the  docu- 
ments relating  to  Mr.  Henri  Behar,  the  bills  of 
lading,  invoices,  and  everything,  they  are  in  the 
schedule,  here,  and  counsel  for  the  plaintiff,  other 
than  Mr.  Bourquin,  who  came  into  the  present 
trial,  have  been  fully  informed  about  it,  and  that 
there  is  no  basis  whatever,  in  truth  or  in  fact,  for 
any  suggestion  that  any  wines  were  ever  sold  for 
$10.  The  implication  in  the  question  is  based  upon 
a  falsehood. 

The  Court:  I  don't  see  why  you  are  injecting 
that  $10  proposition  here.  Is  it  an  attempt  to 
show  the  wines  were  sold  [328]  for  that  figure  for 
the  purpose  of  proving  any  loss  ? 

Mr.  Bourquin:  Not  for  that  purpose,  at  all.  It 
ma}r  be,  as  Mr.  Nans  suggests,  conflicting  with  the 
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ruling  of  your  Honor  on  the  question  of  damages, 
but,  nevertheless,  believing  we  are  entitled  to  show 
whether  it  is  $10  or  $8.50,  or  what,  merely  that 
these  people  knew  at  the  time  they  went  into  the 
meeting  on  April  26th  with  Mr.  Elman  and  Mr. 
Hermann,  that  the  market  on  these  wines  was 
rising,  and  had  risen,  and  they  could  and  did  sell 
for  prices  much  above  the  contract  prices;  that 
that  furnished  the  motive. 

The  Court :  Why  not  eliminate  the  figure  of  $10 
in  that  question  ? 

Mr.  Bourquin:  If  I  could  merely  reduce  it  to 
a  price  above  the  contract  price  I  would,  your 
Honor. 

The  Court:  Yes.  I  think  I  will  permit  the 
question,  if  you  will  just  eliminate  that  portion. 
The  objection  of  Mr.  Naus  is  overruled.  I  do  not 
think  there  is  any  misconduct  here.  You  may  pro- 
ceed. 

Mr.  Bourquin:  Q.  Mr.  Bercut,  didn't  you  sell 
the  wines  covered  by  the  contract  in  Plaintiff's  Ex- 
hibit 2  to  the  concern  represented  by  the  man  at 
the  Palace  Hotel  that  you  say  gave  you  the  tale 
about  Hermann  at  prices  in  excess  of  the  contract 
price?  A.     No. 

Mr.   Naus:     You  mean  all  the  wines,  or  some? 

Mr.  Bourquin:     T  will  say  most  of  them. 

The  Witness:     A.     No. 

Q.     I  will  say  85  per  cent  of  them. 

A.     No. 


398  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Jean  Bercut.) 

Q.  Let  me  ask  you  this:  When  you  went  into 
the  meeting  on  April  26th  with  Mr.  Elman  and  Mr. 
Hermann,  didn't  you  know  that  those  wines  then 
would  command  a  better  price  than  was  agreed 
upon  in  [329]  the  contract  made  January  29th? 

A.     No. 

Q.  Didn't  you  sell  Mr.  Harry  Rath j en,  who 
testified  here  yesterday,  some  of  the  wines,  some 
wines  covered  by  the  contract  here  in  issue,  at  a 
price  in  excess  of  the  contract  price  ? 

Mr.  Naus:  Objected  to  on  all  the  grounds  pre- 
viously stated;  further,  that  the  question  is  unlim- 
ited in  its  form  and  not  confined  to  any  attempt  to 
sell  or  to  any  sale  before  April  27,  1943. 

Mr.  Bourquin:  Mr.  Rathjen  testified  he  was 
offered  those  wines  about  April  20th,  or  before. 

Mr.  Naus:  I  know,  but  your  question  is  con- 
fined to  sales.  Mr.  Rathjen  didn't  testify  to  any 
sales.  [330] 

The  Court:     Objection  overruled. 

(Question  read.) 

A.  Yes,  at  a  later  date,  much  later  date ;  in  May 
or  sometime. 

Mr.   Bourquin:     Q.     In  May?  A.     Yes. 

Q.  Did  you  sell  any  of  the  wines  covered  by 
the  contract  to  the  Spreckels  Market  prior  to  April 
27^?  A.     No,  sir,  absolutely  not, 

Mr.  Bourquin:  That  is  all  the  cross-examina- 
tion, your  Honor. 

Mr.  Naus:     No  questions. 
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W.  G.  EVANS, 

Called  for  the  defendants.     Sworn. 
The  Clerk :     What  is  your  full  name  ? 
A.     W.  G.  Evans. 
The  Clerk:     What  is  your  address*? 
A.     2271  26th  Avenue. 

Direct  Examination 

Mr.  Nans:  Q.  Mr.  Evans,  you  are  connected 
in  business  with  the  defendants,  are  you  ? 

A.     Yes,  sir. 

Q.     And  have  been  for  how  many  years'? 

A.     Twenty  years. 

Q.     In  what  capacity'? 

A.     Various  capacities  in  the  twenty  years. 

Q.  State  generally  the  nature  of  your  connec- 
tion. 

A.  General  manager  of  the  Merchants  Ice  & 
Cold  Storage  Company. 

Q.  The  Merchants  Ice  &  Cold  Storage  Company 
is   simply   one   of  many   activities,   is   it   not? 

A.     Of  the  Bercut  brothers,  yes. 

Q.  When  you  say  "Bercut  brothers/'  you  mean 
Peter  and  Henri  rather  than  Peter  and  Jean,  don't 
you,  of  the  Merchants  Ice  ? 

A.     I  mean  Bercut  brothers,  the  three  of  them. 

Q.  The  three  of  them  together.  The  Bercut 
brothers  took  over  the  majority  control  of  Mer- 
chants Ice  in  January  1941  and  took  over  the  man- 
agement in  February  1941,  isn't  that  right? 

A.     February  1,  1941. 
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Q.  So  you  have  been  general  manager  of  the 
Merchants  Ice  only  since  the  early  part  of  Feb- 
ruary 1941  %  A.     That  is  right. 

Q.  What  other  activities,  major  activities,  have 
you  been  connected  with  in  Bercut  Brothers  as  an 
associate  or  as  an  employee? 

A.  I  have  attended  to  the  financial  matters  in 
most  of  the  enterprises. 

Q.     The  Grant  Market  on  Market  Street? 

A.     Yes,  sir. 

Q.     What  else?     State  specifically. 

A.  Bercut-Richards  Packing  Company,  Sacra- 
mento; English  Estate  Company;  Markets  [331] 
Investment  Company;  Bercut  Bros.;  P.  &  J.  Cel- 
lars; Chateau  Apartments;  Celeste  Apartments; 
Tiffany  Apartments;  2166  Market  Street;  proper- 
ties in  Richmond;  the  Arco  Apartments,  20th  Ave- 
nue Apartments. 

Q.  Prior  to  this  wine  contract  with  Serge  Her- 
mann on  January  29,  1943  and  throughout  the 
twenty  years  you  had  been  with  the  Bercut 
Brothers,  had  they  ever  at  any  time  been  in  any 
wine  deal  before?  A.     No,  sir. 

Q.  Prior  to  this  contract  with  Mr.  Hermann  on 
January  29,  1943,  and  in  the  twenty  years  over 
which  your  association  and  knowledge  goes,  had 
they  ever  at  any  time  sold  so  much  as  a  bottle  of 
wine  to  anybody  in  the  world  ? 

A.     Not  to  my  knowledge. 

Q.     Beginning  with  February  1,  1941 — I  believe 
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you  personally  have  had  your  office,  the  physical 
space  for  those  various  things  you  attend  to,  down 
at  the  Merchants  Ice  &  Cold  Storage  Company? 

A.    Yes,  sir. 

Q.  Among  your  other  activities  you  act  as  gen- 
eral manager  of  the  Merchants  Ice  &  Cold  Storage 
Company,  beginning  with  the  change  out  of  the 
old  management  and  the  coming  in  of  the  Bercut 
management  in  February  1941,  is  that  correct? 

A.     Yes,  sir. 

Q.  Now,  you  have  been  named  as  being  among 
those  present  at  the  conferences  of  April  26  and 
27,  1943.  You  were  present,  of  course,  weren't 
you?  A.     Yes,  sir. 

Q.  As  has  been  indicated  in  the  testimony  here, 
on  April  26  the  first  of  what  might  be  called  a 
series  of  conferences  occurred,  which  was  partici- 
pated in  by  Mr.  Elman  but  not  by  Mr.  Hermann. 
Now,  addressing  your  answer  to  that  phase  of  the 
meetings  on  that  day,  tell  us  what  was  said  and  by 
whom  as  best  you  can  while  Hermann  was  still  out 
of  the  room  and  Mr.  Elman  was  still  in  there. 

A.  The  meeting  took  place  on  I  think  it  was  a 
[332]  Monday  at  ten  o'clock  in  the  morning,  and 
the  Bercuts  had  decided  to  ask  Mr.  Elman  in  first 
at  the  meeting  and  asked  Mr.  Hermann  to  wait 
until  a  little  later. 

Mr.  Elman  came  in  the  office,  and  Peter  Bercut 
asked  Mr.  Elman,  "What  do  you  know  about  this 
man,   Mr.   Herman?     How  long  have  you  known 
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him?"  He  said,  "My  brother  Jean  gets  some  very 
bad  reports  about  Mr.  Hermann.  If  Jean  says  he 
hasn't  financial  responsibility,  I  don't  hardly  think 
it  would  be  good  busines  for  either  you  or  us  to 
do  anything  with  Hermann.  How  long  have  you 
known  Hermann?" 

"Oh,"  he  says,  "some  time,  a  short  time." 

"What  kind  of  relations  do  you  have?  What 
is  your  setup  between  you  fellows?  Are  you  part- 
ners, or  what  is  your  relationship?" 

Mr.  Elman  said,  "Well,  sort  of.  Mr.  Hermann 
is  in  fifty-fifty.  He  is  in  for  fifty  per  cent  of 
the  net  profits." 

"Yes,"  or  something  like  that  —  "Yes.  Well, 
the  reports  we  get  on  Mr.  Hermann,  he  is  very  bad. 
Apparently  local  people  here  in  San  Francisco  have 
had    some    very   bad    experiences    with    Mr.    Her- 


mann. ' ' 


"Well,  I  am  surprised,"  Mr.  Elman  said.  "I 
don't  know  much  about  him,  but  if  you  people 
aren't  satisfied,"  Mr.  Elman  said,  "if  you  people 
aren't  satisfied  with  him  I  suppose  we  can  call  the 
thing  off." 

Mr.  Peter  Bercut  said,  "Well,  let's  call  him  in 
here.  Jean,  go  and  call  Mr.  Hermann  in  here  and 
see  what  he  has  to  say." 

Then  Mr.  Hermann  came  in. 

Q.     Hermann  was  then  called  in? 

A.    Yes. 

Q.     From    the   time    Mr.    Hermann    stepped    in 
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the  room,  at  that  point,  [333]  tell  us  what  was  said, 
the  substance  of  it,  by  the  various  persons  from 
that  time  on. 

A.  Well,  it  was  quite  a  stormy — I  am  not  quite 
sure — my  impression  is  that  Mr.  Elman  went  out 
of  the  room  for  a  while. 

Q.     Are  you  sure  one  way  or  the  other? 

A.  I  am  not  sure,  but  I  think  I  testified  the  last 
time  that  he  did. 

Q.     Tell  us  the  substance  of  what  was  said. 

A.  It  was  quite  a  stormy  meeting"  there.  Jean 
was  quite  vehement  in  stating  Mr.  Feldheym  had 
had  some  very  bad  experiences  with  Mr.  Hermann, 
that  there  was  a  car  of  wine  went  to  New  York. 

Q.     From  California? 

A.  From  California,  belonging,  I  understand, 
to  Mr.  Feldheym,  and  Mr.  Hermann  sold  it  in  New 
York,  but  that  he  claimed  the  wine  was  cloudy. 
Mr.  Feldheym  didn't  get  a  penny  out  of  that  cloudy 
wine. 

Then  there  was  some  other  instance  in  Detroit 
where  there  was  some  wine  belonging  to  Mr.  Feld- 
heym or  some  friend  of  his  that  they  asked  Mr. 
Hermann  to  sell,  and  there  was  no  return  from 
that  sale  either. 

Jean  was  quite  vehement  about  the  financial  re- 
sponsibility of  Mr.  Hermann,  and  Mr.  Hermann 
was  rather  indignant,  too,  because  Mr.  Hermann 
said  that  was  a  personal  matter.    If  he  had  a  busi- 
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ness  dispute  or  a  personal  dispute,  that  was  his 

personal  affair  and  nothing  to  do  with  Jean. 

The  thing  got  quite  fiery,  and  Mr.  Peter  Bercut 
interjected  and  said,  "Jean,  don't  threaten.  Let's 
not  argue  about  this  thing.  There's  a  way  out 
of  it," 

So  I  think  Mr.  Elman  spoke  up  and  said,  "Yes, 
if  you  people  aren't  satisfied  we'll  cancel  the  whole 
thing,"  he  said.  "I  will  be  out  a  few  pennies  for 
labels,  the  artist  and  one  [334]  thing  and  another," 
he  said,  "but  if  you  people  aren't  satsified,  why, 
we'll  call  the  whole  thing  off." 

Then  I  think  Mr.  Peter  Bercut  instructed  me  to 
write  a  cancellation  and  have  it  ready  for  the  next 
morning.  It  was  agreed  that  the  whole  four  would 
be  down  at  the  office  at  ten  o'clock  the  next  mor- 
ning. 

Q.     Pardon  me.     Had  you  finished? 

A.     That  is  the  best  of  my  recollection. 

Q.  Through  the  years  that  you  have  been  with 
the  Bercut  Brothers,  the  various  ones,  when  it 
comes  to  drawing  papers,  carrying  on  correspond- 
ence and  the  like,  are  you  the  man  personally  who 
generally  draws  the  papers,  writes  orders,  and  the 
like? 

A.     Most  of  it,  yes. 

Q.  Were  you  given  any  instructions  with  re- 
spect to  drawing  some  paper  for  them  to  sign  pur- 
suant to  this  conference  the  following  morning? 

A.     Yes. 
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Q.  Who,  if  anyone,  said  anything  to  you  about 
that,  or  what,  if  anything,  was  said  to  you  about 
that? 

A.  Well,  merely  said  to  write  a  cancellation  of 
the  contract. 

Q.  And  they  all  left  then,  leaving  you  at  your 
office?  A.    Yes. 

Q.  All  this  took  place  in  your  personal  office, 
your  manager's  office,  at  the  Merchants  Ice,  did  it? 

A.    Yes. 

Q.  So  they  all  left  on  this  occasion  of  the  26th, 
leaving  you  alone  at  the  office? 

A.     That  is  right. 

Q.  Between  that  time  and  the  following  mor- 
ning, when  they  reassembled,  did  you  or  not  pre- 
pare a  paper?  A.     Yes,  sir. 

Q.  This  one  that  is  marked  Plaintiff's  Exhibit 
11  in  this  case  (handing  document  to  witness)  ? 

A.     Yes,  sir. 

Q.  Did  you  draw  that  entirely  yourself,  or  did 
you  call  in  some  lawyer  to  aid  you  ? 

A.     I  drew  that  up  myself.  [335] 

Q.     It  is  entirely  your  own  drafting? 

A.  Yes.  I  may  have  gotten  parts  of  it  from 
somewhere  else. 

Mr.  Bourquin:  Will  you  read  that  last  answer, 
Mr.  Reporter. 

(Answer  read.) 

Mr.  Naus:     Q.    Where? 

A.     From  some  other  agreements. 


406  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  W.  G.  Evans.) 

Q.  You  mean  a  paste-box  and  scissors  deal, 
something  like  that  ? 

A.     No ;  I  mean  the  phrases  aren't  mine. 

Q.     Where  did  you  get  them? 

A.  From  another  agreement,  probably  the  same 
kind. 

Q.     In  the  office?  A.     Yes. 

Q.  Did  you  or  not  in  drawing  that  attempt  to 
state  as  best  you  could  the  substance  of  what  you 
had  listened  to  on  April  26  ? 

A.     Yes. 

Q.  Did  you  attempt  to  change  in  any  way  the 
substance  of  what  you  had  listened  to  on  April  26? 

A.     No,  my  instructions  were  not  to  do  that. 

Q.  On  April  26  did  anybody  use  the  word  "re- 
lease"? 

A.     Absolutely  not. 

Q.  On  April  26  did  anybody  use  the  words 
"  personal  release"? 

A.     Positively  not. 

Q.  On  April  26  was  the  word  "cancel"  or  "can- 
cellation" or  " cancelled"  used?  A.     Often. 

Q.     By  whom? 

A.  By  Peter  Bercut,  by  Mr.  Elman,  by  Jean 
Bercut. 

Q.  Well,  they  all  reassembled  on  the  morning 
of  April  27,  did  they,  at  the  same  office  ? 

A.    Yes. 


vs.  Park,  Benziger  &  Co.,  Inc.  407 

(Testimony  of  W.  G.  Evans.) 

Q.  What  happened  and  what  was  said  on  that 
occasion  ? 

A.  On  that  occasion  when  they  came  in,  the 
papers  were  read,  and  there  was  enough,  I  think, 
for  everybody  to  read  them  over. 

Q.    Were  they  read? 

A.     They  were  read.  [336] 

Q.     By  whom?  A.     By  everybody. 

Q.     Mr.  Elman  and  Mr.  Hermann  included? 

A.  Mr.  Elman  and  Mr.  Hermann  included,  Mr. 
Jean  Bercut,  Mr.  Peter  Bercut,  and  myself. 

Q.     Then  what  happened? 

A.  Mr.  Hermann  looked  at  them.  He  said, 
"Well,  I  don't  know  whether  I  should  sign  this  or 
not."  He  said  to  Mr.  Elman,  "Where  do  you  come 
out  on  this  thing  ? ' ' 

Mr.  Elman  said,  "That  is  all  right.  Go  ahead 
and  sign  it.  If  they  aren't  satisfied  with  us,  that 
is  all  right.  I  will  be  out  a  few  pennies,  but  that 
is  all  in  business.  I  will  charge  it  to  profit  and 
loss  or  something  like  that.  I  will  just  forget 
about  it." 

Q.     Was  it  signed? 

A.     Yes ;  Mr.  Hermann  signed  it. 

Q.  After  it  was  signed  was  it  handed  over  to 
you  or  the  Bercuts,  left  with  you? 

A.     Left  with  me. 

Q.  After  the  signing  and  delivery  of  it,  what, 
if  anything,  occurred  among  those  present? 
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A.  I  think  Peter  Bercut  said  he  had  some  busi- 
ness out  of  town  somewhere,  and  I  think  Jean — 

Q.     Did  he  leave  or  did  he  stay'? 

A.  I  think  both  Jean  and  Peter  Bercut  left  the 
room  for  a  few  minutes. 

Q.     What  happened  next? 

A.     Jean  Bercut  came  back. 

Q.     Proceed. 

A.  I  think  I  was  kind  of  preoccupied  with  tele- 
phone calls.  At  least,  one  thing  I  remember  after 
that,  "For  cash" — "You  can  have  wine  for  cash." 

Q.     What  was  said  about  that  and  by  whom? 

A.     Jean  Bercut  and  Mr.  Elman. 

Q.  Can  you  recall  what  was  said  or  the  sub- 
stance of  it? 

A.  I  forget  whether  it  was  three  cars,  thirty 
cars,  or  "all  the  wine  you  want,"  but  it  was  for 
cash ;  I  remember  that. 

Q.  After  the  signing  and  delivery  of  the  paper 
there  was  some  [337]  talk  among  Mr.  Elman,  Mr. 
Hermann  and  Jean  about  shipping  wine  for  cash, 
but  you  do  not  recall  what  quantity  they  were 
talking  about;  is  that  correct?  A.     No,  sir. 

Q.     Is  that  correct? 

A.     That  is  correct,  yes. 

Mr.  Naus :     You  may  cross-examine. 

Cross-Examination 
Mr.  Bourquin:     Q.     Mr.  Evans,  you  are  an  em- 
ployee of  Bercut  Brothers,  are  you? 
A.     Yes. 
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Q.     And  you  have  been  for  quite  a  few  years'? 

A.     Twenty  years. 

Q.  And  you  give  all  of  your  time  to  that  busi- 
ness of  theirs,  do  you  ? 

A.     Their  various  enterprises. 

Q.  That  is  your  occupation,  your  place  with  the 
Bercut  Brothers ;  is  that  true  ? 

A.     Yes,  sir. 

Q.  Now,  sir,  calling  your  attention  to  the  meet- 
ing of  April  26  that  you  testified  about,  did  any 
question  come  up  in  the  discussion  that  day  as  to 
whether  or  not  the   contract  was   assignable? 

A.    Yes. 

Q.     Who  raised  that  question? 

A.     I  think  Peter  Bercut  did. 

Q.  Peter  Bercut  raised  it.  Tell  us  just  what 
transpired  in  that  respect  about  the  question  com- 
ing up  whether  the  contract  was  assignable. 

A.  I  think  it  was  the  impression  of  everybody 
that  the  contract  was  not  assignable. 

Q.     Can  you  tell  us  what  was  said? 

A.  Peter  Bercut  asked  Mr.  Elman,  and  I  think 
Mr.  Hermann  too,  to  show  him  where  the  word 
''assign"  was  in  there  anyway  in  the  contract. 

Q.  Peter  Bercut  asked  Mr.  Elman  and  asked 
Mr.  Hermann  to  show  him  where  in  the  contract 
it  said  it  could  be  assigned,  did  he  ? 

A.  No;  where  the  word  "assigned"  was  in 
there. 
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Q.  Where  the  word  " assigned"  was  in  the  con- 
tract 1 

A.     Or  " assignable."  [338] 

Q.  In  other  words,  he  asked  him  where  the  word 
"assigned"  appeared  that  would  permit  the  con- 
tract to  be  assigned;  is  that  what  you  understood? 

A.  I  couldn't  say  that.  The  exact  words  Peter 
Bercut  said  was,  "Show  me  where  it  says  in  there, 
in  the  contract,  where  they  use  the  word  ' assigned' 
anyway." 

Q.  What  question  was  before  the  meeting?  The 
question  of  whether  or  not  it  was  assignable? 

A.  I  think  that  is  the  first  time  that  Mr.  Elman 
told  the  Bercuts  that  there  was  an  assignment. 

Mr.  Bourquin:  I  ask  that  be  stricken  and  ask 
the  witness  be  instructed  to  answer  the  question. 

The  Court:     Denied. 

Mr.  Bourquin:  Q.  What  was  the  question  be- 
fore the  meeting?  Was  it  the  assignability  of  the 
contract  ? 

The  Court:  How  did  this  question  come  up  as 
to  the  assignability  of  the  contract?  Who  brought 
it  up? 

A.  I  think  Peter  Bercut.  It  came  up  in  con- 
nection with,  "What  was  the  relations  between 
Elman  and  Hermann?" 

Q.  Peter  Bercut  brought  the  question  up,  did 
he?  A.    Yes. 

Q.  Did  Peter  Bercut  say  or  challenge  the  as- 
signability of  the  contract? 
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A.     I  don't  think  it  was  necessary. 

Q.     Did  he? 

A.     I  think  he  did. 

Q.  In  other  words,  Peter  Bercut  had  voiced  the 
contention  that  the  contract  was  not  assignable? 

A.     I  think  he  did. 

Q.  The  parties  discussed  that  question,  did 
they? 

A.     Not  much. 

Q.  Not  much?  Did  Mr.  Elman  have  anything 
to  say  about  it  ? 

A.  He  was  looking  for  the  word  there.  I  don't 
remember  him  saying  anything. 

Q.  In  any  event,  when  the  question  was  raised 
about  Mr.  Bercut  the  parties  got  out  the  contract, 
did  they?  A.     My  copy  of  it,  [339]  yes. 

Q.  And  went  over  it  looking  for  the  word  "as- 
signment ' '  ? 

A.     That  is  right. 

Q.    Who  did  that? 

A.  All  of  them,  I  think— Mr.  Peter  Bercut,  Mr. 
Hermann  and  Mr.  Elman. 

Q.  All  searching  for  the  answer  to  the  question 
that  Mr.  Peter  Bercut  raised,  is  that  it? 

A.     Well,  on  the  relationship,  see  ? 

Q.  On  that  day,  Mr.  Evans,  at  that  meeting  of 
April  26,  was  the  question  of  dissatisfaction  with 
Park,  Benziger  raised,  or  was  it  merely  a  matter 
of  dissatisfaction  with  Hermann? 

A.     I  don't  think  the  point  was  raised.     There 
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was  plenty  of  dissatisfaction  with  Hermann.     I  am 

positive  of  that. 

Q.  There  was  plenty  of  dissatisfaction  with 
Hermann  ?  A.    Yes. 

Q.  But  in  the  meeting  of  the  26th  no  dissatis- 
faction with  Park,  Benziger  was  uttered,  was  it? 

A.     Not  to  my  knowledge. 

Q.  And  you  were  present  all  through  the  meet- 
ing? 

A.     I  think  so — most  of  the  time,  yes. 

Q.     And  until  the  parties  retired? 

A.     What? 

Q.  Until  they  retired?  Until  Mr.  Jean  Bercut 
took  Mr.  Elman  and  drove  him  to  his  hotel? 

A.  Well,  I  have  other  things  to  do  there. 
There  is  calls  and  one  thing  and  another.  I  am 
preoccupied.     I  couldn't  be  positive  about  that. 

Q.  You  say  you  prepared  the  instrument  that 
you  entitled  " Agreement"  that  is  marked  Plain- 
tiff's Exhibit  11  here? 

A.     Yes,  sir. 

Q.  Exactly  what  instructions  did  you  receive 
for  its  preparation? 

A.  Peter  Bercut  told  me  to  prepare  a  cancella- 
tion of  the  contract. 

Q.     Peter  Bercut  told  you?  A.     Yes. 

Q.  Bid  he  tell  you  the  parties  to  the  agreement 
that  he  wanted  [340]  you  to  draw  ? 

A.     It  wasn't  necessary. 

Q.     Did  he  tell  you?  A.     No. 
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Q.  You  have  been  drawing  agreements  for  the 
Bercut  Brothers  for  many  years,  haven't  you? 

A.     Yes,  sir. 

Q.  How  many  agreements  would  you  say  you 
have  drawn  for  them  ? 

A.     A  great  many. 

Q.     A  thousand  % 

A.  Twenty  years  is  a  long  time.  The  agree- 
ments are  varied. 

Q.  You  think  it  might  be  a  thousand,  Mr. 
Evans? 

A.     It  would  be  purely  guess  work  on  my  part. 

Q.     What  would  you  say? 

A.  Well,  there  are  so  many  contracts,  releases, 
pretty  nearly  everything  is  a  contract  of  some 
kind.  It  would  be  purely  a  guess  on  my  part.  It 
may  not  be  right. 

Q.     Your  best  estimate,  what  would  you  say? 

A.     Are  you  talking  about  legal  documents  now? 

Q.     Agreements. 

A.  In  the  twenty  years — let's  see — that  would 
be  a  hundred  a  month — a  hundred  a  year — oh,  no, 
not  that  many. 

Q.     How  many  would  you  say  % 

A.     Fifty  a  year — not  fifty  a  year  either. 

Mr.  Naus:  Maybe  we  can  settle  on  a  thousand, 
Mr.  Bourquin. 

The  Witness:  No,  I  would  say  maybe  twelve  a 
year,  about  a  dozen  a  year. 

Mr.     Bourquin:     Q.     Maybe    you    have    drawn 
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about  two  hundred  and  thirty,  forty  or  fifty,  some- 
thing like  that? 

A.     Something  like  that  anyway. 

Q.     When    you    prepared    the    agreement    who 
typed  it? 

A.     I  am  not  sure  whether  it  was  ihe  girl  at  the 
Merchants  or  the  girl  at  the  market. 

Q.     Did  you  dictate  it,  or  did  you  rough-draft 
it?  [341] 

A.     No,    I    rough-draft    everything.     I    am    not 
good  at  dictating. 

Q.     You  rough-drafted  it?  A.     Yes. 

Q.     You  gave  it  to  the  girl  in  rough  draft  to 
type  ? 

A.     I  write  them  out. 

Q.     I  beg  your  pardon? 

A.     I  wrote  it  out. 

Q.     You  wrote  it  out ;  that  is  what  I  meant. 

A.    Yes. 

Q.     When  did  you  receive  it  from  the  typist? 

A.     I  think  she  had  it  on  my  desk  the  next  morn- 
ing. I  got  down  about  eight-thirty. 

Q.     Did  you  look  it  over?  A.     Yes. 

Q.     Did  you  make  any  changes  in  it? 

A.     No. 

Q.     Who  approved  it  of  your  employers? 

A.     Peter  Bercut,  I  think. 

Q.     When  he  came  in  you  showed  it  to  him? 

A.    Yes. 

Q.    He  read  it?  A.    Yes. 
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Q.     Did  he  ask  any  changes  in  it? 

A.     No,  sir,  he  approved  it. 

Q.     He  did  not  make  any  changes  in  it? 

A.     He  approved  it. 

Q.  So  the  way  you  prepared  it  and  received  it 
from  the  typist  and  he  read  it  and  approved  it  is 
the  way  it  was  when  Mr.  Hermann  signed  it;  is 
that  true  ?  A.     That  is  right. 

Q.  By  the  way,  who  signed  it  first,  Mr.  Peter 
Bercut  or  Mr.  Hermann? 

The  Court :     Show  him  the  document. 

The  Witness:  It  is  my  impression  that  Peter 
Bercut  had  signed  first.     Yes,  that  is  right. 

Mr.  Bourquin:  Q.  When  did  he  sign;  can  you 
tell  us?  A.     That  morning. 

Q.  When?  Before  the  arrival  of  the  parties 
or  after  the  arrival  of  the  parties? 

A.     I  couldn't  say. 

Q.     You  couldn't  say? 

A.     No,  sir,  I  couldn't.  [342] 

The  Court:  Q.  Did  he  sign  it  before  Hermann 
signed  it  ?  A.I  think  he  did. 

Mr.  Bourquin :  Q.  Before  Mr.  Hermann  signed 
it  had  it  been  shown  to  Mr.  Elman  ? 

A.     Yes,  sir. 

Q.     Elman  looked  at  it  and  read  it  ? 

A.    Yes,  sir. 

Q.  Gave  it  to  Hermann  and  told  Hermann  it 
was  perfectly  all  right  for  Hermann  to  sign  it? 
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A.     Yes,  Mr.  Hermann  had  a  copy  himself. 

Q.  Did  ^you  know  when  you  prepared  that  agree- 
ment who  Mr.  Elman  represented  ? 

A.     When  I  drew  the  agreement? 

Q.     Yes.  A.     Yes,  sir. 

Q.     Who?  A.     Park,  Benziger. 

Q.     Park,  Benziger  &  Company?  A.     Yes. 

Q.  There  was  a  note — unless  I  do  an  injustice 
that  I  do  not  mean — in  the  examination  by  the 
defendants'  counsel  of  you,  a  note  of,  I  thought, 
not  excuse  but  explanation  for  the  form  of  the 
document,  that  you  are  not  a  lawyer.  You  are  not 
a  lawyer,  are  you,  Mr.  Evans?  A.     No,  sir. 

Q.  Did  the  Bercut  Brothers  have  any  lawyers 
at  that  time? 

A.     Oh,  yes,  I  think  so. 

Q.     They  had  lawyers  at  that  time  and  before? 

A.     Before. 

Q.  They  have  had  legal  problems,  questions  that 
they  called  upon  lawyers  for?  A.     Naturally. 

Q.     Who  were  their  lawyers  at  that  time? 

A.  Let's  see.  I  think  they  had  Mr.  Brown- 
stone. 

Q.     A  very  good  lawyer,  is  he  ? 

Mr.  Brownstone:     Thank  you. 

Mr.  Bourquin:  I  didn't  see  you  here.  I  guess 
he  is.  A.    Yes. 

Q.     Did   you   sometimes   in   the   course   of   your 
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business   or  the   [343]   preparation  of  agreements 

call  up  the  lawyers  of  Mr.  Bercut  ? 

A.     Oh,  yes,  quite  often. 

Q.     On  this  occasion  you  say  you  did  not  ? 

A.     No,  I  didn't  in  this  case,  no. 

Q.  Any  reason  for  not  consulting  the  lawyers 
at  this  time! 

A.  No.  It  was  a  simple  cancellation.  It  wasn't 
much  to  that. 

Q.     A  simple  cancellation?  A.     Yes. 

Q.  Why  didn't  you  put  Park,  Benziger  in 
there,  Mr.  Evans? 

A.     We  had  no  contract  with  Park,  Benziger. 

Q.  You  did  not  happen  to  go  with  Mr.  Jean 
Bercut  when  he  procured  the  contract  from  Mr. 
Elman  the  day  before,  did  you  1 

A.     No,  sir;  I  got  plenty  to  do  in  Merchants  Ice. 

Q.  Did  Jean  Bercut  ever  show  you  that  con- 
tract %  A.     No. 

Q.     Did  he  ever  say  anything  to  you  about  it? 

A.     No. 

Q.  Did  you  know  that  the  contract  had  been  as- 
signed to  Park,  Benziger? 

A.     Not  until  Mr.  Elman  said  so  that  morning. 

Q.     Which  morning? 

A.     The  morning  of  the  26th. 

Q.  That  was  before  you  prepared  the  agree- 
ment which  you  hold  in  your  hand,  Plaintiff's  Ex- 
hibit 11?  A.     That  is  right. 
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The  Court:  We  will  be  in  recess  until  two 
o'clock.  The  jurors  will  please  remember  the  ad- 
monition I  have  given  you  heretofore.  The  jury 
may  now  retire. 

(Thereupon  a  recess  was  taken  until  2:00  p.m. 
this  date.)  [344] 


Afternoon  Session,  Friday,  March  17,  1943, 
2 :00  p.m. 

The  Court:  The  jurors  are  present.  You  may 
proceed. 

Mr.  Bourquin:  We  have  no  further  questions 
of  Mr.  Evans. 


PIERRE  BERCUT 

one  of  the  defendants,  called  in  his  own  behalf; 
sworn. 

The   Clerk:     Q.     Your  name  is  Pierre  Bercut? 

A.     Peter  Bercut,  also  known  as  Pierre  Bercut. 

Direct  Examination 

Mr.  Naus:  Q.  And  you  are  one  of  the  defend- 
ants in  this  case?  A.     Yes. 

Q.  Mr.  Bercut,  there  has  been  a  reference  in 
the  testimony  here  to  Merchants  Ice  &  Cold  Stor- 
age Company.  Now,  you  and  one  or  more  of  your 
brothers  acquired  a  majority  ownership  in  the  vot- 
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ing  stock  in  that  company  back  in  January,  1941, 

didn't  you?  A.     Yes. 

Q.  Then  shortly  following  that  you  assumed  the 
presidency  of  Merchants  Ice  and  took  over  the 
management  of  it?  A.     Yes. 

Q.  And  appointed  Mr.  Evans  general  manager 
of  Merchants  Ice  at  that  time  ?  A.     Yes. 

Q.  Did  you  and  your  brother  Jean  first  acquire 
this  stock  of  wine  before  or  after  you  took  over 
that  management  of  Merchants? 

A.     After. 

Q.  At  the  time  you  took  over  the  management 
of  Merchants  Ice  you  first  fired  out  .the  old  man- 
agement, did  you?  A.     Yes. 

Q.  After  taking  it  over  did  you  or  not  have  con- 
siderable idle  or  vacant  space  down  at  Merchants 
Ice? 

A.  Very  much  so.  It  was  a  place  well  suited 
for  wine,  but  there  was  no  wine  in  it. 

Q.  Prior  to  that  time  had  you  ever  dealt  in 
wine?  A.     No,  sir.  [345] 

Q.     Had  you  ever  bought  or  sold  wine  before? 

A.  No,  sir,  outside  of  what  I  would  use  in  my 
own  family. 

Q.  Well,  you  would  buy  a  glass  or  bottle  for 
yourself?  A.     Yes. 

Q.     That  is  as  far  as  it  went,  was  it? 

A.     Correct. 

Q.     About  how  soon  was  it  after  you  took  over 


420  Pierre  Bercut  and  Jean  Bercut 

(Testimony  of  Pierre  Bercut.) 

Merchants  Ice  that  you  and  Jean  started  to  acquire 

this  stock  of  three  hundred  odd  thousand  bottles? 

A.     Within  the  first  six  months,  I  believe. 

Q.  I  believe  you  acquired  the  wine  in  bulk  or 
gallonage  from  Fruit  Industries  in  the  first  place? 

A.  Not  exactly.  It  was  acquired  that  way,  but 
it  was  that  the  Fruit  Industries  agreed  to  bottle 
it  for  us. 

Q.  You  bought  it  in  bulk  and  arranged  with 
them  and  you  supplied  the  bottles  and  arranged 
with  them  to  bottle  it  and  deliver  it  to  you  in  bot- 
tles? A.     Yes. 

Q.     Then  you  laid  it  down  in  the  Merchants  Ice? 

A.     Yes,  that  is  the  only  way  I  knew  it. 

Q.  After  laying  it  down,  you  and  your  brother 
Jean  kept  it  under  a  fairly  constant  or  even  tem- 
perature from  the  time  you  acquired  it  until 

A.  The  engineer  for  Merchants  Ice  attended  to 
that. 

Q.  At  the  time  you  and  Serge  Hermann  signed 
this  original  contract  of  January  29,  1943,  at  the 
time  you  entered  into  that  contract  did  you  then 
know  that  if  at  any  time  thereafter  you  did  not 
deliver  the  wine  as  called  for  by  the  contract  that 
the  buyer  could  not  acquire  it  elsewhere? 

A.     I  didn't  have  the  least  idea  of  that. 

Q.  Did  anybody  up  to  and  including  January 
29th  give  you  notice  or  warning  or  information 
that  if  you  did  not  deliver  that  wine  it  could  not 
be  gotten  somewhere  else? 
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A.  No.  Our  deal  was  entirely  between  our- 
selves, and  it  did  not  go  outside;  I  didn't  go  out 
and  talk  about  it,  or  anything.  I  just  kept  that 
part  of  [346]  our  own  business. 

Q.  How  long  before  the  signing  of  the  contract 
on  January  29,  1943  had  it  been  that  you  first  met 
Mr.  Serge  Hermann'? 

A.  Only  a  few  days  before,  probably.  It  all 
took  place  during  one  week,  I  believe. 

Q.  Up  to,  roughly,  somewhere  about  a  week  be- 
fore signing  that  contract  he  was  an  entire  stranger 
to  you,  was  he? 

A.     Yes ;  never  met  him  before. 

Q.  Up  to  the  time  you  negotiated  and  entered 
into  the  contract  with  him,  the  one  on  January  29, 
1943,  had  you  ever  had  any  business  or  dealings 
with  Park,  Benziger  &  Co.  %  A.     No. 

Q.  You  were  mentioned  as  one  of  the  persons 
present  at  the  conferences  of  April  26th  and  27th, 
1943.     You  were  present,  of  course,  weren't  you? 

A.    Yes. 

Q.  The  testimony  in  this  case  indicates  that  the 
opening  or  beginning  conference  of  April  26,  1943, 
was  one  in  which  Mr.  Elman  was  included  and  Mr. 
Hermann  was  excluded.     That  is  correct,  isn't  it? 

A.     Only  for  a  little  private  questioning. 

Q.     In  advance?  A.     Yes. 

Q.  Now,  turning  your  attention  and  turning 
your  answers  to  what  occurred  that  morning  in  the 
conference  before  Mr.  Hermann  joined  the  confer- 
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ence,  tell  us  as  best  you  can  what  was  said,  or  the 

substance  of  what  was  said  by  those  present. 

A.  You  mean  before  Mr.  Hermann  came  into 
the  conversation? 

Q.    Yes. 

A.  I  asked  Mr.  Elman,  I  believe  I  told  him,  I 
said,  "How  long  do  you  know  this  man  Her- 
mann?" He  said,  "About  six  months;  why?"  I 
said,  "We  heard  some  very  bad  reports  about  the 
man,  and  I  was  wondering  if  you  were  aware  of 
it."  He  said,  "No.  I  only  know  him  for  six 
months.  As  far  as  I  know  he  is  all  right."  Some- 
thing like  that,  Then  I  begin  to  tell  [347]  him 
what  we  heard  through  Jean,  he  made  the  report 
to  me  of  what  he  had  found  out.  Then  he  said,  "I 
am  very  disappointed,  I  am  very  sorry  it  turned 
out  to  be  that  way."  He  says,  "In  that  case  I 
think  there  is  only  one  thing  to  do,  that  is  to  can- 
cel the  whole  thing."  He  said,  "That  is  my  opin- 
ion." He  said,  "I  would  be  willing  to  do  that," 
He  says,  ' '  You  know,  my  firm  is  not  a  wealthy  firm, 
but  they  are  honest,  and  if "  He  said  some- 
thing in  French  that  means  that  if  you  rub  with 
dirt  you  will  get  dirty  yourself,  something,  as  near 
as  I  could  translate  it  to  English. 

Q.     Mr.  Elman  said  that? 

A.  Yes;  with  difficulty.  It  was  not  very  good 
French. 

Q.  But  Mr.  Elman  speaks  French  and  you 
speak  French? 
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A.  I  speak  French,  and  I  had  told  him,  yes, 
that  was  the  way  I  translated  it.  Then  we  sug- 
gested that  we  all  go  in  and  meet  and  talk  over  the 
whole  thing  in  front  of  Hermann,  let  him  know 
our  findings. 

Q.  In  this  preliminary  conference  was  anything 
said  with  respect  to  the  nature  of  the  relationship 
between  Park-Benziger,  on  one  side,  and  Serge 
Hermann,  on  the  other? 

A.  That  came  up;  I  am  not  so  sure  that  it  was 
before  or  after  Mr.  Hermann  was  in  the  conversa- 
tion. 

Q.  It  did  come  up,  either  wThen  Hermann  was 
present  or  when  he  was  absent?  A.     Yes. 

Q.  When  it  did  come  up  what,  if  anything,  was 
said  at  one  or  the  other  of  those  conferences  about 
it? 

A.  Then  I  asked  Mr.  Elman  what  was  his  con- 
nection with  this  man. 

Q.     You  asked  Mr.  Elman? 

A.  Yes.  I  said,  "What  is  your  connection V 
They  came  together  all  the  time,  and  Hermann  in- 
troduced him  to  me  as  a  representative  of  Park- 
Benziger  with  nothing,  no  other  comment  except 
he  was  going  to  help  him  to  market  the  wine,  or 
something  of  that  kind,  but  I  was  not  interested  to 
find  out  [348]  why  they  traveled  together,  that  was 
none  of  my  business.  I  sold  the  wine  to  Hermann 
and  I  felt — 
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Q.  I  know,  but  was  anything  said  as  to  the  na- 
ture of  the  relationship  between  them  ? 

A.  No,  they  never  told  me  that,  but  they  con- 
sulted each  other  about  what  to  do  and  what  not 
to  do. 

Q.  Stepping  aside  for  a  moment,  before  the  con- 
ference of  April  26th  began  you  had  met  Mr.  El- 
man  the  first  time  about  how  long  before  ? 

A.     I  believe  it  was  almost  a  week. 

Q.     About  a  week  before?  A.    Yes. 

Q.  Up  to  that  time,  of  course,  he  was  a  stranger 
to  you? 

A.  Yes.  He  was  still  a  stranger,  he  never  had 
any  dealings  with  me.  He  and  Hermann ,  Her- 
mann took  him — I  opened  the  door  to  show  him 
the  cellars,  and  Hermann  did  all  the  talking.     He 

showed  him  the  bottles,   and  showed  him  the 

and  I  probably  drew  the  conclusion  that  he  was 
selling  the  wine  to  him. 

Q.  At  the  first  time  you  met  Mr.  Elman,  and 
at  every  time  after  that  you  ever  met  him,  up  to 
and  including  April  27th,  did  you  ever  meet  him 
aloue?  A.     Never. 

Q.  Was  or  was  not  Mr.  Hermann  always  with 
him?  A.    Would  be  together  all  the  time. 

Q.  On  every  occasion  when  you  met  them  the 
two  were  together? 

A.     Always  two. 

Q.  As  between  the  two  of  them,  who  did  the 
talking? 

A.     Mr.  Hermann  was  doing  the  business. 
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Q.  Well,  Mr.  Hermann  did  the  talking  as  be- 
tween lie  and  Mr.  Elman,  did  he  ? 

A.  Yes,  he  was  doing  some  selling  to  him,  I  am 
sure. 

Q.  Going  back  to  the  conversation  on  April 
26th,  tell  us  what  was  said,  the  substance  of  what 
was  said  by  those  present,  from  the  time  that  Mr. 
Hermann  was  called  into  the  room,  from  that  time 
on? 

A.  Well,  Jean  Bercut  went  on  to  give  the  de- 
tails of  [349]  what  he  had  found  out.  Shall  I  re- 
cite it,  just  the  way  I  heard  it  there? 

Q.    Whatever  you  heard. 

A.  Exactly  the  same  things.  I  recall  Jean  Ber- 
cut telling,  accusing  Hermann  of  some  dealings 
with  a  firm  named  Chateau  Montelena  of  San 
Francisco,  or  St.  Helena,  and  that  he  had  prac- 
tically talked  him  out  of  his  wine;  in  fact,  he  did 
have  the  wine  shipped  to  him  and  agreed  to  pay 
for  it  on  arrival,  and  when  it  arrived  Hermann 
pleaded  for  more  time  to  pay,  and  he  gave  him  a 
trade  acceptance,  and  the  trade  acceptance  was  not 
honored,  and  finally  I  find  out  why  it  wras  that 
Feldheym  was  out  of  his  wine,  and  they  had  some 
letters  saying  the  wine  was  perfect,  and  some  cor- 
respondence, some  of  the  correspondence  that  Her- 
mann had  acquired — had  the  wine  in  his  possession 
and  he  said  it  was  not  so  good.  Then  he  talked 
about  another  deal  in  Detroit,  I  think,  where  this 
happened,  at  the  same  time,  also,  that  the  wine  was 
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going  on  the  way  to  New  York  and  Mr.  Feldheym 
had  confidence  with  Hermann  at  that  time,  and 
he  sent  him  to  dispose  of  another  lot  of  wine,  and 
that  he  didn't  make  any — 

Q.     Account  of  sale  % 

A.  Account  of  sale  of  any  kind,  and  also  Mr. 
Feldheym,  it  was  his  position  that  he  had  to  pay 
the  people  and  that  the  wine  was  taken  away,  and 
those  things,  to  those  things  Mr.  Hermann  did  not 
deny,  but  he  said  it  was  his  own  business,  it  had 
nothing  to  do  with  us,  and  I  called  his  attention 
that  I  didn't  want  to  get  into  a  mix-up  of  that 
kind,  and  at  that  time  I  asked  Mr.  Elman  what 
was  his  connection,  and  he  said,  "Well,  we  have  a 
deal  and  we  are  going  to  give  him  50  per  cent." 
I  said,  "If  you  have  50  per  cent  and  I  ship  some 
wine  and  somebody  is  going  to  attach  that  wine,  I 
will  be  the  one  who  will  be  the  loser.  I  said,  "I 
think  we  should  go  and  cancel  that  contract  if 
[350]  you  are  satisfied  to  do  so." 

Q.     What  did  he  say? 

A.  He  said  it  was  all  right  with  him,  and  Mr. 
Elman  said  he,  himself,  was  also  satisfied.  The 
reason  the  cancellation  came  up,  we  had  a  little 
difficulty  before  about  the  way  the  wine  would  be 
put  up,  and  they  told  me 

Q.  State  what  that  was,  that  difficulty  about 
putting  up  the  wine. 

A.     Well,  they  were  in  the  cellar 

Q.    Who  is  "they'"? 
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A.  Hermann  and  Elman,  and  they  told  me  that 
I  would  have  to  take  every  bottle  and  polish  it  and 
clean  it  and  wash  it,  and  then  put  on  a  big  label 
and  put  it  in  a  silk  paper. 

Q.     Silk  tissue? 

A.  Silk  tissue.  I  said  I  didn't  know  whether 
those  things  were  available,  and  besides  that  my 
contract  didn't  call  for  those  packing  expenses.  So 
he  said,  "Well,  my  dear  Pierre,  if  you  are  not 
satisfied  we  will  cancel."  So  I  concluded,  too,  that 
they  were  in  that  mood  and  they  were  not  happy 
with  their  deal,  and  I  was  satisfied  to  cancel.  I 
didn't  want  to  do  business  with  people  who  were 
not  satisfied. 

Q.  As  a  matter  of  fact,  did  you,  on  one  side, 
and  Mr.  Elman  on  the  other,  ever  come  to  any 
agreement  whatever  with  respect  to  the  washing 
of  the  bottles  and  wrapping  them  in  tissue  paper? 

A.  No ;  that  was  left  in  suspense.  That  is  prob- 
ably then  what  started  the  whole  idea  of  the  can- 
cellation; that  gave  me  an  idea  they  were  not 
happy  with  their  deal. 

Q.  Going  back  to  the  conversation  of  April  26th, 
when  everybody  was  present,  you  reached  a  point 
there,  and  I  will  ask  you  what,  if  anything,  was 
done  with  respect  to  going  ahead  about  the  cancel- 
lation ? 

A.  Well,  we  talked  just  on  those  lines,  that  there 
will  be  on  account  of  the  showing  made,  the  credit 
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and  one  thing  another,  that  it  was  the  best  for  all 

concerned  to  cancel  the  business.  [351] 

Q.  Was  anything  said  with  respect  to  having 
a  paper  written  up  showing  the  cancellation? 

A.  No.  I  think  that  was  the  procedure  that  is 
done  in  a  case  where  they  don't  go  through  with 
the  contract. 

Q.  When  the  conference  of  April  26th  broke  up 
was  any  arrangement  made  for  meeting  again? 

A.     Yes. 

Q.     What  was  the  arrangement? 

A.  The  arrangement  was  that  we  would  have  a 
cancellation  drawn  up  for  them  and  if  they  would 
please  come  back  and  sign  it,  and  we  made  the 
time  and  the  place  and  we  all  were  there  on  the 
job. 

Q.  What  instructions,  if  any,  were  given  to  Mr. 
Evans,  who  was  present,  with  respect  to  drawing 
the  cancellation? 

A.  The  only  thing  I  told  Mr.  Evans,  I  said, 
"You  heard  what  took  place.  You  see  wrhat  they 
want.  They  want  a  cancellation  and  I  want  a  can- 
cellation, draw  one  up."  Mr.  Evans  had  more  ex- 
perience than  I  have  in  these  matters,  and  I  always 
leave  it  to  him  to  use  his  discretion  to  get  it  up, 
it  is  satisfactory  for  both  sides.  I  did  not  dictate 
any  part  of  it,  or  tell  him  how  to  do  it.  I  just  told 
him,  "You  were  here  at  the  conversation,  you  heard 
what  took  place,  draw  a  cancellation." 
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Q.  As  a  matter  of  fact,  is  it  or  not  true  that  on 
many  things  of  that  nature,  you  left  the  writing 
of  a  paper  like  that  to  Mr.  Evans  ? 

A.  Very  much  so.  I  would  be  willing  to  sign 
anything  he  writes,  but  he  insists  on  me  reading 
it.  In  other  words,  I  would  be  willing  to  sign  any- 
thing he  wrote  for  me. 

Q.  In  the  conference  on  April  26th,  was  the 
word  "release"  used  by  anyone  present? 

A.     No,  sir. 

Q.  Were  the  words,  " personal  release"  used  by 
anyone  present? 

A.     No,  sir. 

Q.  Was  the  word  "cancel"  or  "cancellation" 
used  ? 

A.     That  was  the  [352]  only  word  that  we  used. 

Q.  Up  to  the  time  of  the  first  conference,  or  up 
to  the  time  of  the  conference  had  on  April  26th, 
had  you  ever  been  given  a  copy  of  an  assignment, 
or  had  you  ever  been  told  there  had  been  an  assign- 
ment of  any  kind  from  Serge  Hermann,  or  from 
Chateau  Montelena  of  New  York,  or  from  Mrs. 
Hermann,  to  Park,  Benziger  &  Co.?  A.     No. 

Q.  When  was  the  first  time  you  ever  heard  or 
were  told  that  there  had  been  any  assignment  of 
the  original  contract  of  January  29th? 

A.  In  that  conference  when  Mr.  Elman  said 
that  he  had  an  assignment,  but  it  didn't  mean  any- 
thing to  me,  because  he  was  not  going  to  have  any 
part  of  it,  and  he  would  return  it  right  away,  and 
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he  looked  in  his  pocket  to  give  it,  and  he  happened 
not  to  have  it.  He  said,  "You  come  to  my  room 
and  I  will  give  it  to  you,"  told  Jean. 

Q.     You  mean  the  conference  of  April  26th? 

A.    Yes. 

Q.     By  the  way,  April  26th  was  a  Monday. 

A.     Yes,  Monday. 

Q.  When  did  you  first  see  any  paper  or  assign- 
ment such,  for  example  as  this  paper  dated  Feb- 
ruary 25,  1943,  the  top  one  of  the  document  that  is 
marked  Plaintiff's  Exhibit  No.  2? 

A.     I  believe  that  was  on  the  27th. 

Q.  Was  it  before  or  after  the  conference  of 
April  27th  had  broken  up?  A.     It  was  after. 

Q.     Who  showed  you  the  paper  there? 

A.     Jean  Bercut. 

Q.     Your  brother?  A.     Yes. 

Q.  This  paper  that  we  hold  in  our  hand  as  an 
exhibit  ?  A.     Yes. 

The  Court :     Exhibit  No.  2  ? 

Mr.  Naus:  Exhibit  2,  your  Honor.  Thank  you 
very  much.    You  may  cross-examine.  [353] 

Cross-Examination 

Mr.  Bourquin:  Q.  Will  you  say,  Mr.  Bercut, 
that  you  never  saw  the  contract  that  your  brother 
Jean  procured  from  Mr.  Elman  until  the  27th? 

A.     That  was  the  only  time  I  recall  seeing  it. 

Q.     When  did  you  see  it  that  day  ? 

A.     I  don't  know  whether  I  first  saw  it  that  day 
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or  the  next  day;  I  think  I  left  right  after — I  left 

right  after  that  meeting. 

Q.  Do  you  mean  to  be  understood  to  say  that 
when  you  entered  the  meeting  on  the  27th  you  did 
not  know  there  was  an  assignment  in  writing? 

A.  Yes.  That  was  after  the  26th,  yes;  that  was 
the  27th,  I  think  it  was  in  the  office  that  day. 

Q.  Did  you  know  prior  to  the  27th  that  the 
assignment  was  in  writing?  A.     No. 

Q.     You  didn't  know  that?  A.     No. 

Q.  Did  you  know,  when  you  entered  the  meet- 
ing on  the  morning  of  the  27th  that  the  assignment 
was  in  writing?  A.     No. 

Q.     Did  not  know  that,  either  ?  A.     No. 

Q.  Had  you  talked  to  your  brother,  Jean,  at 
any  time  between  the  afternoon  of  the  26th  and  the 
opening  of  the  meeting  on  the  27th  ? 

A.  No.  The  next  time  I  saw  Jean  Bercut  was 
at  the  same  meeting  that  I  saw  the  other  people, 
too. 

Q.     You  had  not  spoken  to  him?        A.     No. 

Q.     He  had  not  called  you  ?  A.     No. 

Q.     He  hadn't  said  anything  to  you? 

A.     No. 

Q.  Now,  the  day  before,  in  the  afternoon,  didn't 
you  send  Jean  up  to — tell  him  to  go  and  get  the 
contract  at  the  hotel? 

A.  That  was  in  the  presence  of  Mr.  Elman  and 
Mr.  Hermann. 

Q.     The  day  before,  in  the  afternoon,  didn't  you 
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tell,  didn't  you  say  to  your  brother,  Jean,  "You  go 

on  up  to  the  hotel  and  get  the  contract'"? 

A.  I  didn't  send  him  to  the  hotel  to  get  the  con- 
tract. He  went  with  Mr.  Hermann  and  Mr.  Elman, 
and  I  told  him  to  [354]  bring  the  contract  with 
him,  give  it  to  him. 

Q.    Well,  didn't  you  send  him 

A.  I  didn't  send  him;  he  does  things  on  his  own 
accord. 

Q.  Well,  did  you  ask  him  to  go  up  to  the  hotel 
and  get  the  contract? 

A.  No.  He  was  there  because  he  was  taking 
these  people  home,  I  guess.  He  went  there  of  his 
own  initiative. 

Q.  You  didn't  ask  him  to  go  on  up  with  them 
and  pick  up  the  contract? 

A.     If  I  asked  him 

The  Court:  No,  no.  Did  you  ask  him  that? 
Did  you  ask  him  to  go  up  and  pick  up  the  contract? 
Can't  you  answer  the  question  directly? 

The  Witness:     Your  Honor,  I  believe  I  did,  yes. 

Mr.  Bourquin:  Q.  You  believe  you  did.  Your 
dealings  with  Park-Benziger  had  been  entirely  sat- 
isfactory all  of  the  time,  hadn't  they? 

A.  I  didn't  have  any  dealings  with  Park-Ben- 
ziger. We  had  our  dealings  with  Park-Benziger 
through  Hermann.    I  never  had  any 

Q.  Didn't  you  ship  commodities,  wine  in  bottles 
in  carload  lots,  to  Park-Benziger? 
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A.  Those  deals  were  all  made  by  Hermann  in 
their  behalf,  I  believe. 

Q.  Didn't  you  correspond  with  Park-Benziger 
after  that  about  other  matters. 

A.  We  correspond  to  find  out  when  we  were  go- 
ins,1  to  get  the  money,  that  is  the  only  thing. 

Q.  You  always  got  your  money  for  the  wine 
you  shipped,  didn't  you? 

A.     When  I  shipped  to  Park-Benziger,  yes. 

Q.  You  always  shipped  sight  draft  bill  of  lading, 
too,  didn't  you?  A.     Yes,  we  do. 

Q.  When  you  testified  about  this  question  of 
Mr.  Hermann's  integrity  being  raised  by  you  or 
your  brother  on  the  26th,  you  had  no  objection  to 
Park-Benziger,  had  you? 

A.     We  were  dealing  with  [355]  Hermann. 

Q.     Please  answer  the  question.  A.     No. 

Q.     You  had  at  no  time  any  objection  to  them? 

A.     Objection  to  the  customer  of  Hermann 

The  Court:     Read  the  question. 

(Question  read.) 

The  Witness :     A.     No. 

Mr.  Bourquin :  Q.  Had  you  ever,  until  the  26th 
of  April,  had  any  reason  to  believe  that  Park-Ben- 
ziger could  not  perform  the  contract? 

A.     I  didn't  say 

The  Court:  Answer  the  question.  Read  the 
question. 

(Question  read.) 

A .     They  had  a  contract 
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The  Court:  No.  Answer  the  question,  "Yes" 
or  "No." 

The  Witness:     A.     No. 

The  Court:     If  you  wish  to  explain  it  you  may. 

A.  My  answer  is  that  I  didn't  know  that  I  had 
any  business  with  Park-Benziger  except  as  a  cus- 
tomer of  Hermann. 

Mr.  Bourquin:  This  correspondence  that  has 
been  introduced  in  evidence  bearing*  your  signature, 
you  signed  that,  yourself,  did  you?  A.     Yes. 

The  Court:  What  do  you  mean  "this  corre- 
spondence"?    Identify  it. 

Mr.  Bourquin:     All  right,  your  Honor.  [356] 

Q.  I  refer  you  here  to  Plaintiff's  Exhibit  5  un- 
der date  of  February  26  of  Park,  Benziger.  You 
signed  that  yourself,  Mr.  Bercut,  didn't  you?  Will 
you  look  at  it,  please. 

The  Court:     Look  at  your  signature. 

A.     Yes,  sir,  I  signed  this. 

The  Court:     Q.     You  signed  it? 

A.     Yes,  I  signed  it. 

Mr.  Bourquin:     Q.     You  dictated  it? 

A.     No,  sir. 

Q.     Was  it  prepared  at  your  direction? 

A.  No,  sir — well,  the  only  instruction  is  to  an- 
swer the  letter;  that  is  all. 

The  Court:     Q.     Who  wrote  it? 

A.     Mr.  Evans. 

Mr.  Bourquin:  Q.  Did  he  write  it  at  your  di- 
rection ? 
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A.  Yes,  he  wrote  the  letter  at  my  direction  but 
not  my  dictation. 

Q.  Do  yon  want  to  say  that  you  signed  it  with 
or  without  reading  it? 

A.     I  hope  I  read  it. 

Q.     What?  A.     I  hope  I  read  it. 

Q.  Well,  did  you?  You  would  know  from  your 
business  practice. 

A.  I  sign  many  letters  sometimes  without  read- 
ing them.  But  I  am  not  trying  to  get  out  of  this. 
I  must  have  read  it. 

Q.  In  the  answer  that  you  filed  in  this  action, 
the  answer  to  the  complaint,  is  the  allegation  as  a 
defense  to  the  action  on  the  contract  that  the  Park, 
Benziger  Company  was  unable  to  perform  the  con- 
tract, that  they  were  not  financially  capable.  You 
know  that,  don't  you? 

Mr.  Naus:  One  moment.  Objected  to  as  not 
proper  cross-examination. 

Mr.  Bourquin:  Who  verified  the  answer?  I 
would  like  to  see  that,  please. 

Mr.  Naus:  I  am  submitting  the  objection.  It 
is  not  proper  cross-examination.  It  was  not 
touched  on  in  the  direct.  It  is  not  even  proper  re- 
buttal. [357] 

Mr.  Bourquin:     He  is  a  party,  your  Honor. 

The  Court:  I  know  he  is.  I  am  thinking  about 
that. 

Mr.  Bourquin:     All  right. 
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The  Court:     Overruled. 

Mr.  Bourquin:  Q.  You  set  that  up  as  a  de- 
fense to  this  action,  didn't  you,  Mr.  Bercut? 

A.     Yes,  sir — my  attorney  did. 

Q.  What  information  did  you  have  at  the  time 
you  verified  or  signed  the  answer  or  filed  it  upon 
which  to  predicate  that  allegation  in  this  court? 

Mr.  Naus:  One  moment,  please.  May  I  see  the 
original  answer,  Mr.  Mitchell'? 

The  Court:  I  suppose  the  file  is  in  chambers. 
Have  you  a  copy  there  ? 

Mr.  Naus:  I  just  wanted  to  verify  what  Mr. 
Brownstone  has  told  me  and  I  understand  to  be 
the  fact. 

The  Court:  Ask  my  secretary  for  the  original 
papers  in  this  suit. 

Mr.  Naus:  I  believe  there  is  a  wrong  assump- 
tion in  the  question. 

The  Court:  I  think  it  would  be  proper  whether 
he  signed  it  or  not. 

Mr.  Naus:  I  am  simply  trying  to  point  out  un- 
der the  new  Federal  Rules  an  answer  only  needs 
the  signature  of  counsel,  and  I  do  not  think  the 
answer  shows  his  signature  or  shows  he  ever  read 
it.  That  is  the  only  thing  I  want  to  establish,  to 
let  him  see  it  first  so  he  won't  be  mistaken  in  think- 
ing that  he  did  sign  it,  that  he  did  read  it,  that  he 
did  swear  to  it. 

The  Court:  I  think  you  are  right,  Mr.  Naus. 
Let  us  have  the  pleading.  We  will  have  a  recess 
for  five  minutes. 
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(Recess.)  [358] 

Mr.  Naus:  Here  we  are,  Mr.  Bourquin.  It  was 
as  I  thought.  Under  the  new  rules  the  answer  is 
signed  only  by  counsel  and  not  signed  or  sworn  to 
by  the  defendant. 

Mr.  Bourquin:  Well,  I  guess  because  of  those 
land  cases  I  continually  find  myself  operating  un- 
der the  old  rules,  since  they  are  excepted.  I  would 
like  to  withdraw  the  question  and  reframe  it,  then. 

Mr.  Naus:  Under  the  new  Federal  Rules  some 
cases  come  under  them  and  some  do  not.  It  is  diffi- 
cult for  any  trial  lawyer  to  know  when  a  case  does 
and  when  it  does  not,  and  that  is  why  I  wanted  to 
look  at  it. 

The  Court:     Yes. 

Mr.  Bourquin:  Q.  Mr.  Bercut,  in  the  answer 
filed  by  the  defendants  Peter  Bercut  and  Jean  Ber- 
cut, doing  business  as  P.  &  J.  Cellars  Company, 
a  co-partnership,  it  is  alleged  as  a  fourth  separate 
defense  that  the  plaintiff  never  had  and  has  not 
now  the  ability  to  perform  the  terms  and  provi- 
sions and  conditions  of  the  agreement  marked  as 
Exhibit  A,  as  modified  by  Exhibit  B,  required  to 
be  performed  therein  by  Chateau  Montelena  of 
New  York,  that  referring  to  the  contract  and  the 
supplemental  agreement  attached  to  it.  What  in- 
formation did  you  have  at  the  time  the  answer  was 
filed  on  August  12,  1943  to  support  that  allegation? 

Mr.  Naus:     That  is  objected  to  as  immaterial. 

The  Court:     Overruled. 
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Q.     Did  you  know  anything  about  it  at  all? 

A.  No;  I  gave  the  case  to  my  attorney,  and  it 
was  up  to  him  to  answer  according  to  his  method. 
In  other  words,  I  didn't  tell  my  attorney  what 
to  do. 

Mr.  Bourquin:  Q.  I  know  your  attorneys,  and 
I  know  that  [359]  they  did  not  file  an  answer  on 
your  behalf  without  getting  full  information  from 
you,  did  they?  A.     I  gave  them  the  facts. 

The  Court:  Direct  your  questions  to  the  matter 
you  have  in  mind  specifically. 

Mr.  Bourquin:  Q.  Did  you  give  your  attorneys 
any  information  upon  the  question  of  the  capacity 
of  Park,  Benziger  to  perform  the  contract  in  suit 
here  prior  to  the  filing  of  this  answer? 

A.     I  don't  believe  so. 

Q.  You  did  not  have  any  information  to  ques- 
tion the  capacity  of  Park,  Benziger  to  perform  the 
contract,  did  you?  A.     No. 

Q.  When  the  answer  was  filed  you  were  as  sat- 
isfied then  as  you  were  on  April  26  that  Park,  Ben- 
ziger was  capable  of  performing  the  contract  and 
was  reliable  to  do  business  with,  did  you  not? 

A.  I  didn't  have  any  contract  with  Park,  Ben- 
ziger. 

Q.  When  the  answer  was  filed  you  were  as  satis- 
fied then  as  you  were  on  April  26  that  Park,  Ben- 
ziger was  capable  of  performing  purchase  terms 
of  the  contract  in  suit,  were  you  not  ? 
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A.  I  wasn't  referring  to  the  contract  in  suit. 
I  must  have  been  satisfied;  we  offered  to  sell  them 
wine. 

The   Court:     Read  the   question.     Listen  to  the 
question.     If  you  don't  understand  it,  say  so. 
(Question  read.) 
A.     I  don't  know. 

The  Court:     Q.     What?   You  don't  know? 
A.    I  don't  know  yet. 

Mr.  Bourquin:  Q.  Let  me  refer  you  to  that 
subject  as  you  testified  on  your  deposition  on  Sep- 
tember 2,  1943  following  the  filing  of  the  answer. 
Page  12,  counsel — and  if  you  agree,  I  will  state  it 
to  the  witness. 

Mr.  Nans :     You  may  read  it.  [360] 
Mr.  Bourquin:     I  will  read  these  questions  and 
answers,  Mr.  Bercut: 

"Q.  Now,  I  will  ask  you  the  same  question 
with  regard  to  Park,  Benziger.  When  did  you 
ascertain  that  Park,  Benziger  did  not  have  the 
ability  to  perform  the  agreement  ? 

A.  I  never  found  out  they  couldn't  per- 
form. I  never  understood  that  I  did  business 
with  Park,  Benziger. 

Q.  Well,  do  you  know  whether  or  not  they 
had  the  ability  to  perform? 

A.  I  didn't  look  them  up  We  looked  up 
Hermann. 

Q.     Let  me  ask  you  this  question:     Do  you 
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know  whether  Park,  Benziger  had  the  ability 
to  perform  the  agreement  ? 

A.  I  didn't  look  them  up.  I  didn't  have 
any  business  with  them. 

Q.  Would  you  answer  my  question  yes  or 
no,  and  then  you  can  explain. 

A.     All  right.     I  don't  know. 

Q.  Do  you  know  whether  Park,  Benziger 
&  Company  had  the  ability  to  perform  the 
agreement?  A.     I  don't  know." 

Q.     Was  that  your  testimony? 

A.     Yes,  and  still  is. 

Q.     And  still  is,  is  it?  A.     Yes. 

Q.  Now,  then,  the  only  objection  you  had  to 
keeping  or  performing  the  contract  in  suit  here 
wTas  related  to  your  objection  to  Mr.  Hermann, 
wasn't  it? 

The  Court:    Would  you  read  that  question. 

(Question  read.) 

A.    Yes. 

Mr.  Bourquin:  Q.  You  did  not  know  of  any 
reason  to  object  to  Park,  Benziger  to  do  business 
with  at  that  time,  did  you  ? 

A.  I  didn't  object  to  them.  I  had  no  reason  to 
object  to  them. 

Q.  You  were  not  seeking  to  avoid  business  rela- 
tions with  Park,  [361]  Benziger  when  you  consult- 
ed Mr.  Elman  with  respect  to  Mr.  Hermann  on  the 
26th,  were  you? 
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A.  No;  the  proof  is  that  I  offered  to  sell  him 
all  the  wine  he  wanted. 

Q.  You  were  not  seeking  a  cancellation  or  a  re- 
lease of  obligations  to  or  a  contract  with  Park, 
Benziger  in  your  conference  of  April  26,  were  you? 

A.  I  didn't  have  any  contract  with  Park,  Ben- 
ziger. 

Q.  Will  you  answer  the  question:  Were  you 
that  day  seeking  to  obtain  a  cancellation  or  a  re- 
lease from  any  obligations  to  Park,  Benziger? 

The  Court:  Read  the  question.  You  may  an- 
swer directly,  and  if  you  have  any  explanation,  you 
may  make  it. 

A.     I  will  answer  that  if  I  may  explain. 

The  Court:    Read  the  question. 

(Question  read.) 

A.     I  could  say  no. 

Mr.  Bourquin:  Q.  When  you  directed  the 
preparation  of  the  agreement  here  numbered  Plain- 
tiff's Exhibit  11 — I  call  your  attention  to  it,  Mr. 
Bercut A.     Yes,  I  know  it. 

Q.     you  were  not  seeking  to  cancel  or  annul 

any  business  engaged  in  with  Park,  Benziger,  were 
you? 

A.  No,  for  the  simple  reason  I  didn't  have  any 
business  with  them  or  contract. 

Q.  It  was  not  your  intention  in  directing  the 
preparation  of  this  nor  in  the  presentation  of  the 
same  to  Mr.  Hermann  for  signature  to  cancel  or 
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annul   any  business   engagement  with  Park,   Ben- 
ziger, was  it? 

A.     My    understandings 1    didn't    have    any 

with  them. 

Q.     Will  you  answer,  please?    Was  it? 

A.     To  cancel  with  Park,  Benziger? 

Q.  Was  it  your  intention  when  you  caused  this 
instrument,  [362]  Plaintiff's  Exhibit  11,  to  be  pre- 
pared and  presented  it  to  Hermann  for  signature, 
to  cancel  or  annul  any  business  engagement  with 
Park,  Benziger?  A.     No. 

Q.     No.  A.     Can  I  explain? 

Q.     If  you  like. 

A.  I  didn't  have  any  business  with  Park,  Ben- 
ziger. I  would  have  to  cancel  with  the  whole 
world,  Park,  Benziger  was,  so  far  as  I  knew,  only 
a  customer  to  Hermann. 

Q.  This  agreement  was  not  prepared  or  submit- 
ted with  any  intention  of  canceling  or  annulling 
any  business  engagement  with  Park,  Benziger,  was 
it? 

A.  It  was  canceling  any  agreement  that  I  had 
with  Hermann  or  anybody  connected  with  it. 

Q.  Let  us  make  that  clear.  Was  it  your  inten- 
tion to  cancel  or  annul  any  agreement  or  engage- 
ment which  bound  you  to  Park,  Benziger  and  Park, 
Benziger  to  you? 

Mr.  Naus:  If  the  Court  please,  objected  to  as 
repeatedly  asked  and  answered. 
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The  Court:  I  think  it  has  been  answered,  coun- 
sel.    I  will  sustain  it  on  that  ground. 

Mr.  Bourquin :     All  right,  your  Honor. 

Q.  Mr.  Bercut,  you  sent  samples  of  the  wine 
covered  by  the  contract  in  suit  to  Park,  Benziger 
in  New  York,  didn't  you? 

A.     Under  the  direction  of  Mr.  Hermann. 

Q.     Hermann?  A.     Hermann,  yes. 

Q.  You  sent  a  case  of  each  wine  specified  in 
the  contract  to  Park,  Benziger  in  New  York  at  the 
instance  of  Mr.  Hermann,  didn't  you? 

A.     Correct. 

Q.  When  Mr.  Elman  came  to  San  Francisco  you 
knew  him  to  be  the  representative  of  Park,  Ben- 
ziger, didn't  you?  A.     Yes,  sir. 

Q.  You  sat  with  him  in  more  than  one  confer- 
ence pertaining  to  the  execution  of  the  contract  in 
suit  prior  to  April  26,  didn't  [363]  you? 

A.     With  them,  not  with  him. 

Q.     Well,  with  Mr.  Elman  and  with  others? 

A.  With  Mr.  Elman  and  Mr.  Hermann  always 
present. 

Q.  For  example,  in  the  course  of  one  such  con- 
ference, when  a  question  came  up  as  to  the  form 
of  the  labels  to  go  upon  the  bottles,  and  a  label 
concern  was  called  up  to  answer  an  inquiry,  your 
brother  Jean  in  your  presence  making  the  call 
turned  the  call  over  to  Mr.  Elman,  didn't  he? 

A.     I  am  sorry. 

The  Court:     Read  the  question. 
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(Question  read.) 

A.     He  may.     I  wouldn't  recall  that. 
Mr.  Bourquin:     Q.     Let  me  read  your  testimony 
from  the  former  trial  on  the  subject  to  relieve  it 
from  any  doubt. 

Mr.  Naus :  The  testimony  on  the  deposition,  Mr. 
Bourquin,  or  at  the  former  trial,  or  whatever  it 
was,  was  not  on  a  label  but  on  the  subject  matter  of 
labeling. 

Mr.  Bourquin:  Let  me  read  the  question  and 
answer  on  page  32.  You  may  be  right,  Mr.  Naus. 
The  record  will  settle  it.  I  am  reading  the  ques- 
tion and  answer  on  page  32  of  the  transcript  of  the 
earlier  trial. 

"Q.  Did  you  call  Mr.  Harshman  of  Fruit 
Industries  regarding  the  question  of  proper 
labels  and  tax  on  the  wine  and  turn  the  tele- 
phone over  to  Mr.  Elman  to  talk  to  him  about 
that? 

A.  No;  I  remember  that  it  was  my  brother, 
Jean  Bercut. 

Q.     Did  he  call  Mr.  Harshman  at  Fruit  In- 
dustries  and  turn  the   telephone  over  to  Mr. 
Elman  to  talk? 
A.     I  believe  so." 

Q.  Do  you  recall  that  testimony?  A.     Yes. 

Q.  That  was  correct,  wasn't  it? 

A.  Yes.  If  I  testified  to  [364]  it,  it  was  cor- 
rect. 
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Q.  And  as  a  matter  of  fact,  when  you  signed 
the  agreement  on  January  29  with  Mr.  Hermann 
you  knew  then  that  you  would  probably  or  might 
be  doing  business  on  this  contract  with  Park,  Ben- 
ziger, didn't  you? 

A.     No,  it  didn't  impress  me  that  way. 

Q.  You  may  refer  to  your  testimony  on  that 
subject. 

Counsel,  if  I  have  the  note  right,  it  is  page — 

Mr.  Naus:  I  am  not  sure  the  witness  had  fin- 
ished his  answer. 

The  Witness:  May  I  explain  something,  your 
Honor  % 

The  Court:     Yes. 

The  Witness:  The  question  of  the  label  didn't 
impress  me  a  bit,  because  we  have  a  large  canning 
business  and  we  have  labels  from  every  wholesaler 
in  the  country,  practically.  We  have  two  ways  of 
selling  merchandise.  One  is  with  the  buyer's  label 
and  one  is  with  the  manufacturer's  label,  so  we 
have  at  Sacramento  S  &  W,  Haas  Bros.,  Liggett, 

and  so  on their,  what  do  you  call  it,  labels.     So 

if  somebody  was  going  to  label  our  wines  with  an- 
other label,  that  didn't  impress  me  a  bit.  I  didn't 
know  what  they  were  doing. 

Mr.  Bourquin:  Q.  Well,  as  I  understand  this 
subject  matter,  you  and  your  brother  Jean  acted 
together  in  it,  didn't  you? 

A.    Yes ;  left  most  of  it  to  Jean. 
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Q.  You  did  some,  he  did  some,  and  it  was  mu- 
tually satisfactory;  you  were  partners;  is  that  cor- 
rect ?  A.    Yes. 

Q.     You  knew  what  he  did  bound  you,  and  he 

knew  what  you  did  bound  him'?  A.     Correct. 

Q.    On  this  subject  that  I  asked  you  before  I 

will  call  your  attention  to  what  was  said — on  page 

9,  Mr.  Naus — on  the  [365]  earlier  trial. 

UQ.  At  the  time  this  contract  was  executed 
on  January  29,  1943  did  Mr.  Hermann  men- 
tion to  you  the  name  of  Park,  Benziger  &  Com- 
pany? 

A.     Yes,  I  think  he  did — not  to  me,  but  he 
mentioned  it  to  Mr.  Evans.     I  correct  that. 
Q.     Was  that  in  your  presence? 
A.     Yes." 

You  did  so  testify,  did  you  ?  A.    Yes. 

Q.     Was  that  correct?  A.     Yes. 

Q.    And  continuing: 

"Q.  Will  you  give  us,  please,  the  place  and 
who  was  present  and  the  approximate  time? 
A.  When  we  agreed  to  the  terms,  prices  and 
delivery,  and  the  main  subject  of  the  contract, 
we  decided  to  get  something  in  writing,  and 
then  I  asked  my — what  do  you  call  him — book- 
keeper, if  you  want  to,  for  that  purpose — to 
draw  a  contract  to  cover  the  terms  that  we  had 
in  mind,  and  the  first  question  that  Mr.  Evans 
asked  Mr.  Hermann  was,  'Who  do  you  want 
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the  contract  to,  the  name  of  the  firm?'  and  Mr. 
Hermann  said  —  he  hesitated  —  and  he  said, 
'Chateau    Montelena.'    He    said,    'Maybe    the 

best  thing' he  said,  'Never  mind.     Make  it 

to  Chateau  Montelena.'  I  remember  that  took 
place,  or  something  like  that,  as  much  as  my 
memory. ' ' 

Is  that  correct?  A.     Yes. 

Q.     Did  that  happen  as  I  read  it? 
A.     Yes,  sir. 
Q.     (continuing  reading)  : 

"Q.     He    said   Chateau   Montelena   of   New 
York,  or  Park,  Benziger,  is  that  it? 

A.     Well,  that  is  the  way  I  recollect  it,  but 
they  amount  to  the  same,  I  should  say." 

This  question  is  by  the  Court :  [366] 

"Q.     Was   the   name   Park,    Benziger   men- 
tioned ? 

A.     It  was  mentioned,  yes,  your  Honor." 

You  gave  that  testimony?  A.    Yes,  sir. 

Q.     That  was  correct,  wasn't  it,  Mr.  Bercut? 

A.    Yes. 

Q.     He  did  answer,  didn't  he,  Mr.  Reporter? 

A.    Yes. 

Q.  You  stated  here  today  that  there  was  a  ques- 
tion arose  concerning  the  packing  or  casing  or 
preparation  of  wine  subject  to  the  contract 

Mr.  Naus :    Bottling,  washing  and  racking. 

Mr.  Bourquin:     Q.   (continuing) about  which 
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you  said  that  Mr.  Elman  did  not  seem  to  be  very 

happy. 

A.     That  is  right. 

Q.  Will  you  tell  me  if  you  have  ever  voiced  or 
made  that  statement  before  in  this  trial  on  deposi- 
tion? A.     In  this  trial? 

Q.     Or  the  last  trial  or  on  the  deposition. 

A.     Yes,  that  was  brought  up  some  way  or  other. 

Q.     You  think  it  was  ?    When  ? 

A.     Either  in  the  examination  or  deposition. 

Q.  How  shall  we  understand  your  position?  Is 
it  that  the  cancellation  here  that  you  allege  was 
prepared  because  Mr.  Elman  wanted  it  or  because 
you  wanted  it? 

Mr.  Naus:  Objected  to  as  argumentative  in  the 
sense  that  it  assumes  the  two  things  were  mutually 
exclusive,  when  it  might  have  been  because  of  both. 

The  Court:     Sustained. 

Mr.  Bourquin:  Q.  You  said  before  that  the 
written  assignment  attached  to  Plaintiff's  Exhibit 
2,  being  the  Elman  contract,  never  came  under  your 
observation  until  after  Hermann  had  signed  the 
agreement,  Plaintiff's  Exhibit  11,  that  I  exhibited 
to  you  before? 

A.  Well,  I  must  say  that  I  am  [367]  not  clear.  It 
was  between  the  two  days.  I  can't  honestly  say  it 
was  that  day — the  first  day  or  the  second  day — but 
I  saw  it. 

Q.     Did  you  see  it  before  you  presented  to  Mr. 
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Hermann   the   Plaintiff's   Exhibit   11,   that   agree- 
ment, to  sign? 

The  Court :     The  cancellation  agreement. 

Mr.  Bourquin:     Yes. 

A.     I  couldn't  say  that  either. 

Q.  You  couldn't  say.  Have  you  any  other  rea- 
son to  offer  why  the  name  of  Park,  Benziger  was 
not  contained  in  that  agreement  than  that  ? 

A.  The  only  reason,  in  my  way  of  doing  busi- 
ness, if  you  have  a  cancellation  of  a  contract,  you 
have  it  with  the  person  you  do  business  with.  I 
had  no  other  agreement  with  anybody  else,  so  I 
could  ask  any  other  wine  man  to  cancel  with  Her- 
mann. The  only  man  I  did  business  with  was  Her- 
mann. The  only  man  I  held  responsible  on  that 
deal  was  Hermann. 

Q.  You  said  on  direct  examination  that  you 
took  Mr.  Elman  to  see  the  wines,  but  you  said  when 
you  did  get  him  there  Mr.  Hermann  did  all  the 
showing  to  him ;  is  that  true  ? 

A.    Yes,  sir. 

Q.  Will  you  explain  to  us  why  it  was  when  you 
came  to  register  an  objection  to  Mr.  Hermann  on 
the  26th  that  you  took  that  up  with  Mr.  Elman  and 
not  Mr.  Hermann? 

A.  Well,  I  didn't  want  to  offend  him.  I  wanted 
to  know  what  his  relation  was,  and  we  had  been 
very  friendly  up  to  that  time,  and  I  didn't  have 
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airy  reason  why  I  should  not  be  polite  about  it. 
They  were  traveling  together.  It  is  just  like  I  am 
going  to  say  something  about  your  friend.  I  would 
rather  talk  to  you  personally  before,  seeing  how  you 
feel  about  it,  That  is  the  reason  why  I  wanted  to 
know  how  he  felt  about  my  making  those  remarks. 

Q.  Did  you  receive  a  telephone  call  from  Mr. 
Breslauer  on  [368]  April  28  asking  you  for  the  re- 
turn of  Mr.  Elman's  contract? 

A.  Yes — I  wouldn't  know  whether  it  was  the 
28th,  but  I  received  a  call  from  Mr.  Breslauer. 

Q.  Well,  how  would  you  relate  the  time  with 
respect  to  the  other  events  that  you  do  remember 
the  date  of? 

Mr.  Naus:  Mr.  Bourquin,  I  would  suggest  this: 
Mr.  Breslauer  has  said  it  was  the  28th.  I  know 
he  is  a  gentleman,  a  truthful  man,  and  I  will  ac- 
cept that  and  assume  that  the  28th  was  the  date  of 
the  telephone  call.  I  shall  not  challenge  his  state- 
ment, 

Mr.  Bourquin :  Q.  What  did  you  tell  Mr.  Bres- 
lauer when  he  asked  you  for  that  contract  ? 

A.     I  told  him  I  didn't  have  it. 

Q.  Was  he  satisfied  with  that,  or  did  he  ask 
you  more? 

A.     Then  he  said,  "Who's  got  it?" 

And  I  said,  "My  brother  Jean,  I  suppose.  I  don't 
know  anything  about  it.     Call  him  up." 
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Q.  Where  were  you  when  you  received  that  tele- 
phone call? 

A.  I  wouldn't  know.  I  may  have  been  on  Mar- 
ket Street,  or  it  may  have  been  in  the  office  of  the 
Merchants.  When  I  came  in  the  operators  told 
me — ■ 

Mr.  Nans:  If  the  Court  please,  wasn't  the  an- 
swer complete  when  he  said,  "I  wouldn't  know" 
instead  of  conjecturing? 

The  Court:     Yes. 

Q.  You  do  not  know  where  you  were  when  you 
got  the  message  ?  A.     No. 

Mr.  Bourquin:  Q.  You  said  you  did  not  have 
it,  your  brother  Jean  had  it,  call  him  up  ? 

A.     I  dicln  't  say  that. 

Mr.  Naus:  He  didn't  say  that,  Mr.  Bourquin. 
He  said  maybe  Jean  had  it ;  he  didn  't  know.  [369] 

Mr.  Bourquin:     Well,  may  I  have  it  read  back? 

Mr.  Naus:     No  objection. 

The  Court:     Read  it. 

(Record  read  as  follows:  "A.  Then  he  said, 
'Who's  got  it?'  And  I  said,  'My  brother  Jean,  I 
suppose.  I  don't  know  anything  about  it.  Call 
him  up.'  ") 

Mr.  Bourquin:  Q.  You  told  him  you  did  not 
know  anything  about  it,  is  that  correct? 

A.     No,  I  said  I  didn't  have  it. 

Q.  Did  you  tell  him  you  didn't  know  anything 
about  it? 

A.     I  don't  think  so. 
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Q.     Did  you  tell  him  to  call  up   Jean? 

A.     Yes. 

Q.  Did  you  communicate  with  your  brother  Jean 
about  Mr.  Breslauer's  call? 

A.  I  had  no  way  of  seeing  Jean  about  it.  The 
next  time  I  saw  him  I  probably  told  him. 

Q.     Probably?  A.     Yes. 

Q.  Did  your  brother  Jean  consult  you  or  did 
you  consult  Jean  after  the  formal  demand  for  the 
return  of  the  instrument  was  served  upon  him? 

A.     Yes — he  consulted  me. 

Q.  Did  you  receive  any  further  telephone  calls 
from  Mr.  Breslauer  asking  you  to  speak  to  him 
about  the  matter  after  that  ? 

A.     I  wouldn't  remember. 

Q.  Did  you  ever  make  any  remark  to  Mr.  Bres- 
lauer, or  did  Jean,  to  your  knowledge,  of  his  own 
inquiry,  request  for  the  return  of  the  contract? 

A.     I  wouldn't  know. 

Q.  Who  did  you  say  it  was,  Mr.  Bercut,  that 
offered  to  cancel  this  contract  I 

The  Court:  Make  it  more  specific.  Who  did 
you  say  offered  when  ? 

Mr.  Bourquin:  Q.  At  the  meeting  of  the  26th, 
who  did  you  say  it  was  that  offered  or  suggested 
to  cancel  the  contract?  [370] 

A.     I  think  Mr.  Elman  was  the  first  one. 

Q.     Mr.  who? 

A.  Elman.  He  said  he  didn't  want  any  part 
of  it. 
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Q.    Was  the  first  one  to  suggest  thai  Mr.  Elman  .; 

A.  Either  one  o\'  t he  two,  1  am  satisfied  it  came 
from  them  first. 

Q.  Well,  it  may  be  important.  Can  you  tell  us 
which  one  it  was  !  A.     No. 

Q.  Le1  me  ask  you  this.  1  am  referring  to  his 
testimony  on  the  last  trial,  Mr.  Xaus,  page  Mi, 
please,  line  14.      A  question  by  the  Court: 

"Q.     Who  suggested   cancellation  first? 

A.  Mr.  Hermann  told  me  about  three  times 
thai  It'1  would  cancel  it,  not  to — anything  that 
I  didn't  want  to  comply  with  right  away,  he 
proposed  to  cancel, 

Q,     Who  first  said  'cancel'? 

A.  Mr.  Hermann,  he  said,  'You  can  have  my 
com ract  any  time  you  want  it.' 

Mr.    Breslauer:     Q.     Did  you  say  Mr. — 

A.     Hermann. 

Q.     Hermann — Mr.  Hermann? 

A.    Mr.  Hermann,  yes." 

Was  that  your  testimony  ! 

A.  Wasn't  that  the  question  on  the  27th?  He 
didn't    say    three    times    on    that    conversation   that 

day, 

Q,      Did  you  so  testily  at   the  earlier  trial? 
A.     This  that  you  are  reading  about  came  up  on 
a  different  occasion,  not  on  the  27th — or  on  the  26th. 
CL>.     Let   ns  get   that.     Did  it  transpire  as  1  read 

it  .' 
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A.  Not  on  the  same  day.  Those  things  hap- 
pened on  different  occasions  that  I  mentioned  in 
that  testimony. 

Q.  I  will  have  to  read  that  to  you  again  to  com- 
plete our  record.  Question  by  the  Court:  "Who 
suggested  cancellation  first?" [371] 

Mr.  Naus:  If  the  Court  please,  it  has  been  read 
once.     Is  it  necessary  to  read  it  twice? 

The  Court:  I  don't  think  so,  not  if  the  witness 
understands  it. 

Mr.  Bourquin:  Because  I  passed  it  without  get- 
ting a  direct  answer,  your  Honor. 

The  Court :  The  only  thing  the  witness  said  was 
that  did  not  come  up  on  the  date  that  you  said  it 
did-  It  came  up,  he  said,  on  a  later  date,  and  I 
think  he  used  the  word  "27th." 

Mr.  Naus:  I  will  say  this,  if  the  Court  please: 
As  to  any  testimony  read  by  counsel,  from  either 
the  former  trial  or  from  the  deposition,  I  will 
stipulate  that  that  testimony  was  in  fact  given  on 
that  occasion  in  the  form  read  without  any  need  of 
calling  any  reporter,  notary,  or  anybody  else,  if  that 
meets  it. 

The  Court :     What  date  is  that  ? 

Mr.  Bourquin:  We  will  have  to  go  to  the  con- 
text, I  am  frank  to  say,  to  get  it. 

The   Court:     It  may  take  too  long  to  get  that. 

Q.  You  have  no  recollection  that  that  was  said 
on  the  26th? 

A.     When   we   were   talking   about   three   times, 
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that  wasn't  that  day;  that  was  a  different  occasion. 

For  instance,  the  time  he  suggested  I  should  wash 

the  bottles,  he  mentioned  that  he  was  willing  to 

cancel. 

Q.     Who  said  that? 

A.  Mr.  Hermann  said  he  was  willing  to  cancel 
the  contract,  that  he  didn't  want  to  go  to  the  work 
that  he  asked  me  to  do.  And  in  some  other  con- 
versation. I  remember  about  three  times  he  told 
me,  "Any  time  you  aren't  satisfied,  we'll  just  call 
it  off."  That  is  what  he  told  me  three  straight 
times.  [372] 

Q.  The  question  of  Mr.  Bourquin  was  whether 
or  not  you  gave  the  testimony  he  read  to  you. 

A.  I  testified  that  on  the  27th  I  don't  know  who 
first  spoke  about  cancellation. 

Mr.  Bourquin:  Q.  When  was  it  that  Mr.  El- 
man  first  told  you  that  Mr.  Hermann  would  receive 
fifty  per  cent  of  the  net  profits  from  the  sale  of 
the  wine? 

A.  I  think  it  was  on  the  26th  when  I  asked  him 
what  was  the  set-up  between  them.  I  said,  "What 
is  your  connection  ?  What  is  your  relation,  the  two 
of  you  here,  in  regard  to  that  deal?  What  is  your 
connection  with  Elman?" 

I  asked  Elman  what  was  his  connection  with  Her- 
mann, how  he  was  here,  what  he  was  here  doing. 

Q.  All  right.  Let  me  pick  this  transcript  up 
again  on  this  subject,  and  I  will  refer  to  your  state- 
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ment  as  follows — I  will  commence  with  this:     The 

Court  said  to  you,  "Letterheads?" 

"A.  Letterheads,  to  one  another;  but  I  knew 
that  Hermann  wasn't  going  to  drink  the  wine; 
I  knew  it  was  going  to  be  sold  to  somebody; 
I  didn't  know  whether  they  were  selling  or  get- 
ting together,  I  never  asked  him  except  the  day 
that  we  canceled,  what  was  his  connection  with 
it,  how  he  intended  to  handle  it.  He  told  me 
that  he  intended  to  give  half  of  the  profit  to 
Hermann. 

I  said,  'That  makes  him  a  partner,  and  for 
that  reason  I  can't  deal  with  Hermann  on  that 
wine.'  And  they  suggested  to  cancel,  oh,  three 
times." 

What  day  was  that? 

A.     That  was  the  same  answer  that  I  give  now, 

but  it  wasn't  probably maybe  it  came  that  way; 

I  don't  know. 

Q.     What  was  the  day  that  you  first  learned  that 
Mr.  Hermann  was  going  to  participate  in  50  per 
cent  of  the  net  profits  from  the  sale  of  the  wine? 
A.     It  was  that  day.  [373] 
Q.     What  day?            A.     On  the  26th. 
Q.     On  the  26th.     Now,  then,  let  me  go  imme- 
diately from  that  to  the  next  question  by  the  court: 
"Q.     Who  suggested  cancellation  first? 
A.     Mr.  Hermann  told  me  about  three  times 
that   he   would   cancel   it,   not   to anything 
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that  I  didn't  want  to  comply  with  right  away, 
he  proposed  to  cancel. 

Q.    Who  first  said,  'cancel'? 

A.     Mr.  Hermann,  he  said,   'You  can  have 
my  contract  any  time  you  want  it. ' 

Mr.  Breslauer:     Q.     Did  you  say  Mr. 

A.     Hermann. 

Q.     Hermann — Mr.  Hermann? 

A.     Mr.  Hermann,  yes." 

Q.     Is  that  correct?  A.     That  is  right. 

Q.  Then  was  it  Mr.  Hermann  who  first  sug- 
gested the  subject  of  cancellation? 

A.     Is  that  what  it  says  there?     Correct. 

Q.  Going  back  for  a  minute,  in  answer  to  a  ques- 
tion you  said  to  his  Honor  Mr.  Elman  suggested 
cancellation  when  some  disagreement  arose  about 
washing  the  bottles,  is  that  right?  A.     Yes. 

Q.     What  day  was  that  ? 

A.  That  was  during  the  previous  week  or  so.  I 
think  they  were  down  in  the  cellar  occasionally  once 
a  day,  and  once  during  one  of  their  visits. 

Q.     Was  that  prior  to  the  26th? 

A.     Oh,  yes. 

Q.  That  was  prior  to  the  objection  you  voiced 
about  Mr.  Hermann?  A.     Yes. 

Q.  And  you  say  prior  to  that  26th  Mr.  Elman 
himself  had  suggested  cancellation  because  of  the 
difficulty  on  this  agreement  about  washing  the  bot- 
tles? A.     Yes. 

Q.     You  are  sure  about  that? 
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A.     Yes — Mr.  Elman  or  Mr.  Hermann'? 

Q.     Mr.  Elman,  A.     No,  Hermann. 

Q.  Just  this  last  question.  Mr.  Bercut,  please: 
In  the  meeting  [374]  of  April  26th  was  there  a 
difference  over  whether  or  not  the  contract  was 
assignable  %  A.    Yes. 

Q.     Who  brought  that  up  ? 

A.     I  believe  I  did. 

Q.     You  did.     Tell  us  what  you  said. 

A.     I  said,  "I  observe  an  assignment."     I  said, 

"What  is  the "  no something  was  said  about 

Mr.   Elman   said   he   was   out   something.     He 

says,  "I  am  out  some  costs  on  that  thing." 

I  said,  "That  is  all  right,  why  are  you  out?" 

He  said,  "We  had  an  assigment." 

I  said,  "What  do  you  mean,  an  assignment?  This 
contract  was  not  assignable." 

He  said,  "It  doesn't  say  it  wasn't,"  and  it  re- 
mained that  way. 

Q.  Didn't  everybody  get  hold  of  the  contract  and 
begin  running  through  it  to  see  whether  it  was  as- 
signable or  was  not  assignable? 

A.  It  was  a  question  put  to  us  because  it  didn't 
say  it  should  be  or  didn't  say  it  wasn't. 

Q.  Was  your  copy  of  the  contract  produced  and 
examined  by  all  present  to  see  whether  it  contained 
any  provision  against  an  assignment? 

A.    Yes. 

Q.     Just  as  Mr.  Evans  testified  today? 

A.    Yes. 

Mr.  Bourquin :     I  think  that  is  all. 
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Mr.  Naus:  You  may  step  down.  The  defense 
rests,  your  Honor. 

Mr.  Bourquin:  I  would  like  at  this  point,  if 
your  Honor  will  permit,  to  recall  Mr.  Jean  Bercut 
for  one  question  on  recross-examination  that  I 
omitted  this  morning,  or  overlooked. 


JEAN  BERCUT, 

recalled  for  further  recross-examination. 

Mr.  Bourquin:  Q.  Mr.  Bercut,  this  morning 
I  asked  you  what  concern  it  was  that  the  Henri 
Behar  represented  that  I  [375]  mentioned,  and  you 
said  Vintage  Wines,  didn't  you? 

A.     That  is  right. 

Q.  I  omitted  to  ask  you,  and  I  want  to  ask  you 
now,  did  you,  following  April  27th,  sell  the  wine 
the  subject  of  this  contract  in  quantity  to  Vintage 
Wines  at  prices  in  excess  of  the  contract  price? 

A.    Yes,  sir. 

Mr.  Naus:  One  moment  please.  The  same  ob- 
jection heretofore  made  to  all  questions  with  re- 
spect to  the  sale  of  this  wine  subsequent  to  April 
27th. 

The  Court :     The  answer  may  go  out.    Sustained. 

Mr.  Bourquin:  Your  Honor,  I  understand;  I 
was  merely  connecting  up  the  examination  this 
morning.  When  I  had  examined  the  witness  on 
that  question — 
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The  Court:  I  was  wondering  why  you  recalled 
him  when  I  heard  the  question. 

Mr.  Bourquin:  It  was  called  to  my  attention 
this  morning  that  I  had  not  covered  the  connection 
between  Behar  and  the  Vintage  Wines,  as  to 
whether  they  had  any  connection  with  the  subject- 
matter  of  the  contract. 

The  Court:  I  do  not  see  how  they  have.  They 
haven't  any  connection. 

Mr.  Bourquin:  It  was  on  the  subject  as  I  said 
this  morning,  of  motive  and  reason  here. 

The  Court:     Let  the  ruling  stand. 

Mr.  Bourquin :     That  is  all,  your  Honor. 

May  I  consult  with  my  associates  ? 

The  Court:     Yes. 

Mr.  Naus:     The  defendants  rests. 


Mr.  Bourquin:     The  plaintiff  rests,  your  Honor. 

[376] 

Mr.  Naus:  At  this  time,  if  the  Court  please, 
there  are  certain  matters  I  presume  should  be  taken 
up  under  Rule  50  out  of  the  presence  of  the  jury. 

The  Court:  Yes.  Before  this  is  done  I  wish  to 
know  from  both  sides  whether  there  is  any  further 
testimony  to  be  offered  by  either  side.  The  reason 
I  ask  you  that  is  that  I  wish  you  to  be  definite 
about  it,  because  when  the  hour  of  adjournment  ar- 
rives it  will  depend  on  when  I  will  continue  the 
case  to.     Are  you  through  with  the  testimony? 
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Mr.  Naus:     I  am. 

Mr.  Bourquin :     Plaintiff  is,  your  Honor. 

The  Court:     Both  sides? 

Mr.  Naus:     Yes. 

The  Court:     No  question  about  it? 

Mr.  Bourquin:     No  question  about  it. 

The  Court:  Would  you  like  to  take  these  mat- 
ters up  on  Monday,  or  would  you  like  to  take  them 
up  to-day?  When  I  say  "these  matters,"  I  mean 
any  motion  you  may  have  to  make,  or  any  discus- 
sion regarding  any  motion. 

Mr.  Naus:  I  don't  think  that  at  this  hour  of 
3:20  we  could  possibly  conclude  today,  anyway,  and 
it  would  be  more  connected  rather  than  discon- 
nected if  we  took  them  up  Monday. 

The  Court:  I  was  wondering  if  we  could  not 
devote  Monday  to  that. 

Mr.  Naus:  I  think  it  may  be  done  intelligibly 
that  way. 

The  Court:     Yes.     Say  at  10:00  o'clock. 

Mr.  Naus:     Yes. 

The  Court:  I  will  excuse  the  jury  now  until 
Tuesday  morning,  if  agreeable. 

Mr.  Naus :  Otherwise  we  will  have  the  jury  here 
waiting  for  [377]  half  a  day  for  that  purpose. 

The  Court:  I  understand  there  will  be  no  re- 
quest for  any  reopening  of  the  case.  That  is  set- 
tled, isn't  it? 

Mr.  Naus :     Yes,  your  Honor. 

Mr.  Bourquin:     Yes. 

The  Court:    How  much  time  will  you  wish  for 
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argument,  gentlemen'?  The  arguments  will  begin 
Tuesday  morning? 

Mr.  Bourquin:  I  would  suggest  about  an  hour 
and  a  half  to  open  and  close  would  satisfy  the 
plaintiff. 

The  Court:     Two  hours  on  each  side. 

Mr.  Bourquin:     Plenty. 

The  Court:     Is  that  plenty? 

Mr.  Naus:     Yes. 

The  Court:  Ladies  and  Gentlemen,  I  admonish 
you  you  are  not  to  discuss  this  case  among  your- 
selves or  with  any  persons,  and  you  are  not  to  form 
or  express  an  opinion  on  the  case  until  it  is  sub- 
mitted to  you  for  your  verdict.  We  will  excuse 
you  now  until  Tuesday  morning,  March  21st.  Is 
that  correct,  Clerk? 

The  Clerk:     Yes,  your  Honor. 

The  Court:  Tuesday  morning,  March  21st,  at 
10:00  o'clock.  Please  return  to  this  court  and  be 
in  your  seats  at  10:00  o'clock  Monday  morning, 
March  21st.     You  may  now  retire. 


(The   trial   was   then   continued   until   Monday, 
March  20,  1944,  at  10:00  o'clock  a.m.) 

[Endorsed] :   Filed  Mar.  24,  1944.  [378] 
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MOTIONS 

Under  Rules  50(b)  and  59,  FRCP. 

The  defendants  Pierre  Bercut  and  Jean  Bercut 
move  the  Court  as  follows: 

1.  To  order  the  verdict  of  March  22,  1944,  and 
any  judgment  thereon,  set  aside  and  to  enter  judg- 
ment in  accordance  with  the  motion  for  a  directed 
verdict  made  by  these  defendants  at  the  close  of  all 
the  evidence,  upon  each  and  all  of  the  grounds 
specifically  stated  in  support  of  "such  motion  for  a 
directed  verdict  when  it  was  made.  [379] 

2.  To  grant  a  new  trial  on  all  of  the  issues, 
upon  each  and  all  of  the  grounds  stated  in  support 
of  the  motion  for  a  directed  verdict,  and  upon  the 
following  additional  grounds: 

a.  The  Court  erred  in  refusing  to  instruct 
the  jury  in  accordance  with  Defense  Requests 
Nos.  15,  16,  32,  33,  34  and  37,  on  the  grounds 
stated  in  the  exceptions  taken  in  due  time  at 
the  trial  to  the  refusal  of  the  Court  to  grant 
those  requests. 

b.  The  Court  erred  in  modifying  Defense 
Request  No.  35  for  an  instruction  by  striking 
out  the  last  sentence  of  the  Request,  as  ex- 
cepted to  at  the  time  of  settlement  of  the  in- 
structions. 

c.  The  Court  erred  in  not  instructing  the 
jury  that  the  maximum  OPA  markup  was,  and 
is,  25%,  in  response  to  the  inquiry  received  by 
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the  Court  from  the  jury  during  their  delibera- 
tions. 

d.  The  damages  awarded  by  the  jury  are 
excessive,  in  that  the  evidence  did  not,  and  does 
not,  warrant  or  justify  or  support  a  verdict 
in  any  amount  greater  than  $29,432.85,  if  Her- 
mann's 50%  is  not  deducted,  nor  any  amount 
greater  than  $14,686.43  if  his  50%  is  deducted. 

WHEREFORE,  defendants  pray  that  their  fore- 
going motions  be  acted  upon  by  the  Court  in  ac- 
cordance with  the  procedure  laid  down  in  Mont- 
gomery Ward  &  Co.  v.  Duncan,  311  U.S.  243. 

Signed : 

GEO.  M.  NAUS 

LOUIS  H.  BROWNSTONE 

Attorneys   for   defendants   Pierre 
Bercut  and  Jean  Bercut 

Address:    706  Alexander  Bldg. 
San  Francisco 

To  M.  MITCHELL  BOURQUIN, 
ALFRED  F.  BRESLAUER, 
GEORGE  G.  OLSHAUSEN, 
THELMA  HERZIG, 

111  Sutter  Street,  Suite  1333, 
Attorneys  for  plaintiff 

Take  notice  that  the  undersigned  will  bring  the 
above  [380]  motions  on  for  hearing  before  the  above- 
entitled  court  on  the  1st  day  of  April,  1944,  at  ten 
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o'clock   in   the   forenoon   of  that   day   or   as   soon 
thereafter  as  counsel  can  be  heard. 
Signed 

GEO.  M.  NAUS 

LOUIS  H.  BROWNSTONE 

Attorneys   for  defendants   Pierre 

Bercut  and  Jean  Bercut 
Address :   706  Alexander  Bldg. 
San  Francisco 

(Acknowledgment  of  Receipt  of  Copy) 

[Endorsed] :   Filed  Mar.  27,  1944.  [381] 


Monday,  March  20,  1944 

The  Court:  Park,  Benziger  &  Co.  v.  Bercut, 
et  al. 

Mr.  Naus :     Shall  I  proceed,  your  Honor  % 

The  Court:     Yes,  Mr.  Naus. 

Mr.  Naus :  At  this  time,  if  the  Court  please,  pur- 
suant to  leave  granted  at  the  last  adjournment  to 
postpone  to  the  present  time  the  making  of  any  mo- 
tions, the  defendants  Bercut  at  this  time,  and  at  the 
conclusion  of  the  whole  of  the  evidence,  move  the 
Court  to  direct  the  jury  to  return  a  verdict  in  their 
favor  upon  the  following  grounds : 

1.  That  the  evidence  shows  that  the  contract  was 
terminated  by  abandonment  or  cancellation  on  April 
26th  and  27th,  1943. 

2.  That  the  evidence  shows  that  there  was  a  joint 
venture  between  Serge  Hermann  and  the  plaintiff, 
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and  that  they  acquiesced  with  the  defendants  Ber- 
cut in  cancelling  or  abandoning  the  contract  on 
April  26th  and  27th,  1943. 

3.  That  the  evidence  shows  that  Serge  Hermann 
was  a  member  of  a  joint  venture  and  that  he  bound 
the  venturers  by  his  act  in  signing  the  writing  in 
evidence  here  as  an  exhibit,  the  writing  of  April  27, 
1943. 

4.  That  the  evidence  shows  that  plaintiff,  Park, 
Benziger  &  Co.,  was  a  member  of  a  joint  venture,  a 
joint  commercial  venture,  and  that  in  that  joint 
venture  it  was  represented  as  to  the  joint  venture 
by  its  vice-president,  Mr.  Elman,  who  acquiesced  in 
the  termination  by  cancellation  of  the  agreement  on 
April  26th  and  27th,  1943. 

5.  That  Louise  Hermann,  doing  business  as  Cha- 
teau Montelena  of  New  York,  wras,  as  one  of  the 
original  contracting  parties,  bound  [384]  to  main- 
tain an  ability  to  perform  the  contract,  but  eventu- 
ally allowed  her  liquor  license  to  terminate  on  Feb- 
ruary 28th,  1943,  without  renewal,  and  therefore 
disabled  herself  from  performing  from  March  1, 
1943  onward. 

6.  That  the  burden  is  on  the  plaintiff  to  show 
its  own  ability  to  perform,  which  ability  has  not 
been  shown.  In  fact,  the  evidence  shows  that  it 
would  have  had  to  finance  the  purchase  of  the 
wines  under  this  contract  with  the  Bercuts  beyond 
the  plaintiff's  own  means  or  assets. 

7.  That  the  plaintiff's  claim  is  for  loss  of  profits, 
but  the  evidence  fails  to  show  that  when  the  con- 
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tract  was  entered  into  on  January  29,  1943,  and  as 
modified  on  February  3,  1943,  that  either  or  both 
of  the  defendants  Bercut  knew  that  the  goods  were 
not  obtainable  elsewhere  or  would  not  be  obtainable 
elsewhere  in  the  event  of  non-delivery  by  the  de- 
fendants. 

8.  Upon  the  ground  that  the  evidence  in  the  case 
of  loss  of  profit,  such  evidence  as  there  is  or  to  the 
extent  that  it  could  be  said  to  be  evidence,  does  not 
prove  or  show  with  reasonable  certainty  that  the 
plaintiff  suffered  loss  of  anticipated  profits,  because 
the  evidence  shows  that  the  plaintiff  was  launching 
a  new  enterprise  with  respect  to  the  wine  in  suit, 
and  the  profits,  if  any,  therefrom  are  left  to  guess- 
work, surmise,  conjecture. 

9.  Upon  the  ground  that  lost  profits  have  not 
been  proved  with  reasonable  certainty  because  the 
evidence  shows  that  plaintiff  had,  during  the  year 
1942,  handled  in  various  lots  an  aggregate  of  eight 
or  nine  thousand  cases  of  California  wines,  but  has 
made  no  showing  of  its  loss  of  profits  expected  upon 
that  Avine,  but  on  the  contrary,  instead  of  turning  to 
better  evidence  has  used  worse  or  poor  evidence  by 
way  of  opinion  or  estimate  or  guesswork.  [385] 

10.  Upon  the  ground  that  lost  profits  have  not 
been  proved  with  reasonable  certainty  because  the 
evidence  shows  that  concurrently  with  the  contract 
of  January  29th,  as  modified  on  February  3,  1943, 
the  parties  to  that  contract  and  to  the  assignment 
thereunder  have  concurrently  or  contemporaneously 
dealt  in  other  California  wines  outside  the  contract 
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to  the  extent  of  two  carloads  ordered  under  the 
letter  of  February  15,  1943,  signed  "Serge",  and 
addressed  to  the  defendants ;  to  the  extent  of  a  sub- 
sequent carload  ordered  on  April  27,  1943,  on  the 
morning  of  the  signing  of  the  cancellation  agree- 
ment, and  to  the  extent  of  further  wines  discussed 
on  the  afternoon,  or  during  the  day,  rather,  of  April 
27,  1943,  at  the  office  of  the  Bercuts  on  Market 
street,  above  the  Grant  Market,  and  to  the  extent  of 
some  wine  ordered  by  the  plaintiff  from  the  defend- 
ants and  shipped  to  the  plaintiff  from  the  defend- 
ants even  since  this  suit  was  commenced. 

The  Court :  Is  that  the  wine  which  has  been  men- 
tioned as  the  Chianti  wine  ? 

Mr.  Nans:     Exactly. 

The  Court:  How  many  carloads  were  there  of 
that  in  all? 

(Discussion.) 

Mr.  Naus:  Mr.  Brownstone  suggests,  if  your 
Honor  has  no  objection,  that  I  might  restate  the 
ground  we  have  just  been  discussing  in  one  con- 
nected form,  so  there  may  be  no  disagreement  be- 
tween counsel  as  to  just  what  it  covers,  if  your 
Honor  will  permit. 

The  Court:    Yes. 

Mr.  Naus:  10.  That  lost  profits  have  not  been 
proved  with  reasonable  certainty,  because  the  evi- 
dence shows  that  concurrently  and  contemporane- 
ously with  the  transaction  covered  by  the  contract 
of  January  29,  modified  February  3,  1943,  the  par- 
ties [386]  in  this  litigation  dealt  in  California  wines 
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of  the  Chianti  type,  or  in  Chianti  type  bottles,  the 
wines  being  purchased  by  the  plaintiff  from  the  de- 
fendants to  the  extent  of  3250  cases  under  the 
written  order  of  February  15,  1943,  followed  to  the 
extent  of  at  least  one  carload,  the  evidence  in  other 
respects  showing  a  carload  is  somewhere  in  the 
neighborhood  of  1500  cases,  ordered  on  April  27, 
1943,  and  to  the  extent  of  an  unspecified  amount, 
apparently  approximately  a  carload,  at  least  a  car- 
load ordered  by  the  plaintiff  from  the  defendant 
during  the  pendency  of  this  suit,  and  the  rule  of  law 
with  respect  to  proof  of  lost  profits  being  that  past 
profits  upon  which  the  prediction  must  be  made, 
that  to  the  extent  of  past  profits  the  loss  may  be 
shown  from  experience  and  from  accounting  rec- 
ords and  acounting  data  and  the  like,  which  must 
be  shown,  and  not  be  left  to  mere  guess  or  surmise 
or  conjecture  or  upon  hope  or  expectation  not 
founded  upon  past  experience. 

11.  Lost  profits  have  not  been  proved  with  rea- 
sonable certainty,  because  the  evidence  shows  that 
the  plaintiff  intended  to  wash  the  bottles,  the  bottles 
containing  the  wine,  and  wrap  each  of  them  in 
tissue  paper  before  reselling  them. 

The  Court:  It  seems  to  me  that  was  left  unde- 
cided ;  in  other  words,  left  in  the  air. 

Mr.  Naus.  No.  It  is  hardly  left  in  the  air.  It  is 
worse  than  being  merely  in  the  air.  I  would  like  to 
add  one  further  sentence  to  that. 

The  Court:  Go  ahead. 

Mr.  Naus:    No  proof  of  the  labor  cost  thereof, 
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nor  has  it  been  shown  what  capital  would  be  used  by 
the  plaintiff  in  the  conduct  of  their  transactions  in 
this  line,  and  the  amount  of  interest  upon  that 
capital.  [387] 

12.  That  the  plaintiff  not  only  has  failed  to  make 
such  a  showing  of  loss  of  anticipated  profits  as  is 
required  by  the  law,  but,  in  the  alternative,  the 
plaintiff  has  also  failed  to  prove  the  amount  of  any 
outlay  by  it  in  preparation  for  performance  in  lieu 
of  the  proof  with  reasonable  certainty  of  lost  profits. 

(The  motion  was  then  argued  by  respective  coun- 
sel and  a  recess  taken  until  2 :00  p.  m.)  [388] 

Afternoon  Session,  March  20,  1944,  2 :00  P.  M. 

The  Clerk:  Park,  Benziger  &  Co.  v.  Bercut,  et  al. 

The  Court:  The  motion  for  a  directed  verdict  is 
denied. 

Mr.  Bourquin:  If  your  Honor  please,  I  take  it 
that  you  intend  to  give  counsel  the  opportunity  to 
discuss  the  instructions  this  afternoon  % 

The  Court:   Well 

Mr.  Bourquin :  I  am  not  asking  for  that,  but  what 
I  was  going  to  suggest  was  this,  that  in  view  of  the 
fact  that  Mr.  Olshausen  has  more  familiarity  with 
this  than  I  have,  and  is  handling  the  matter  of  in- 
structions, if  it  might  be  agreeable  to  your  Honor 
that  I  be  excused.  I  have  some  things  to  look  after, 
which  I  should  like  to  attend  to,  unless  I  am  needed 
here. 

The  Court:  I  have  no  objection  if  you  wish  to  be 
excused. 
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Mr.  Naus:  The  reporter  may  note  an  exception 
to  the  denial,  your  Honor. 

Mrs.  Herzig:  At  this  time,  your  Honor,  plaintiff 
would  also  like  to  make  a  motion  for  a  directed  ver- 
dict on  all  issues  other  than  the  issue  of  damages. 

The  Court :  Are  we  going  to  have  some  argument 
on  this? 

Mrs.  Herzig:  That  is  what  I  would  wish  to  do  at 
this  time,  if  you  will  give  me  permission. 

The  Court:  When  will  we  get  through  with  this 
matter  ? 

Mrs.  Herzig:  If  you  would  like,  I  will  simply 
make  the  motion  and  submit  it  on  the  basis  of  the 
memorandum  of  points  and  authorities,  that  I  have 
prepared. 

The  Court :  The  motion  is  denied. 

I  will  now  take  up  the  matter  of  instructions 
under  Rule  51  of  the  Federal  Rules  of  Civil  Pro- 
cedure. I  shall  state  to  you  the  [389]  order  in  which 
I  expect  to  give  these  instructions,  and,  of  course, 
that  will  mean  that  it  will  not  be  in  accordance  with 
the  numbers  of  the  proposed  instructions  submitted 
by  either  side.  So  you  will  have  to  watch  your  in- 
structions carefully  so  that  you  may  note  each  one 
and  will  be  prepared  to  hereafter  address  the  Court 
upon  them. 

I  shall  give  plaintiff's  instruction  No.  1,  striking 
out  on  lines  15  and  16  the  words,  "to  sell  and  deliver 
60,000  cases  of  wine."   Have  you  that  instruction? 

Mr.  Naus :  Does  your  Honor  desire  for  us  to  wait 
until  the  conclusion  of  your  entire  announcement? 
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The  Court :  Yes.  Make  notes  now  on  your  instruc- 
tions and  then  you  can  make  statements  or  argu- 
ments hereafter. 

I  shall  give  Plaintiff's  instruction  No.  7.  If  I  go 
too  fast  for  you  will  you  let  me  know  % 

Mr.  Naus:   I  shall. 

The  Court:  I  shall  give  defendants'  request  No. 
2.  These  instructions  will  be  followed  by  what  I 
call  our  stock  instructions.  Those  instructions  are 
the  instructions  usually  given  by  the  court  in  civil 
cases  with  which  both  sides  are  familiar. 

Mr.  Naus:  That  is  in  accordance  with  the  usual 
practice  of  this  court. 

The  Court:     Yes. 

Mr.  Naus :  That  is  perfectly  satisfactory.  I  would 
simply  like  to  draw  attention  to  one  of  the  usual 
stock  instructions. 

The  Court:   Yes. 

Mr.  Naus:  The  presumption  that  evidence  wil- 
fully suppressed  would  be  adverse  if  produced.  That 
is  under  section  1963  of  the  Code  of  Civil  Proced- 
ure, one  of  the  stock  instructions. 

The  Court :  I  do  not  think  that  is  in  my  instruc- 
tions. I  am  [390]  not  sure. 

Mr.  Naus:  That  is  an  instruction  commonly 
given. 

The  Court:   I  see  no  objection. 

Mr.  Naus :  It  is  a  stock  instruction. 

The  Court:  Following  the  stock  instructions,  I 
will  give  plaintiff's  No.  2.  I  will  slightly  change 
the  introduction.  Instead  of  saying,  "The  Court 
instructions,"  I  will  say,  "I  instruct  you." 
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I  shall  give  plaintiff's  instruction  No.  3,  amended 
as  follows:  striking  out  the  initial  words,  "The 
Court,"  I  shall  substitute  in  lieu  thereof,  "I" — "I 
instruct  you."  And  lines  13,  14,  15  and  16,  I  will 
strike  out  the  words,  "and  that  Park,  Benziger  & 
Co..  Inc.,  the  plaintiff,  was  thereafter  entitled  to 
receive  performance  of  the  contract  from  the  de- 
fendants, ' ' 

I  shall  give  plaintiff's  instruction  No.  5-F.  Briefly 
stated  it  reads,  ' '  The  law  does  not  require  an  assign- 
ment to  be  in  any  particular  form. ' ' 

I  shall  give  plaintiff's  instruction  No.  5-E. 

Mr.  Naus :  The  ones  that  I  have  are  not  numbered 
beyond  5-D.  May  I  have  the  identity  of  5-E  % 

The  Court :  Yes.  I  will  read  it  to  you : 

"If  by  its  terms  the  obligations  of  a  written 
contract  are  expressly  made " 

Mr.  Naus :   I  have  found  it. 

The  Court:  I  shall  give  that.  I  shall  give  plain- 
tiff's instruction  No.  6,  amended  as  follows:  After 
the  date,  "January  29,  1943,"  line  18,  I  shall  add 
the  words,  "and  that  the  contract  was  not  termi- 
nated." Have  you  got  that? 

Mr.  Naus :  There  is  only  one  place 

The  Court:    Line  18  after,  "January  29,  1943." 

[391] 

Mr.  Naus:  The  difficulty  is,  what  was  served  on 
me  is  not  numbered,  and  there  are  two  places  where 
January  29th  appears  in  the  unnumbered  copy  I 
have. 

The  Court:  Line  18. 
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Mr.  Olshausen:  Mr.  Naus  is  correct.  The  copies 
we  served  on  him  were  not  given  numbers. 

The  Court:   It  is  three  lines  from  the  bottom. 

Mr.  Naus:  "And  that  the  contract " 

The  Court:  "And  that  the  contract  was  not  ter- 
minated after  January  29,  1943." 

I  shall  give  plaintiff's  instruction  No.  9. 

Also  plaintiff's  instruction  No.  8,  inserting  on  line 
11,  after  the  word  "contract,"  the  phrase,  "And  if 
you  find  the  original  contract  was  not  abandoned," 
set  off  in  commas. 

Mr.  Naus:  May  I  look  at  counsel's?  I  still  can- 
not identify  where  that  is  by  number.  The  rules 
require  them  to  serve  it  by  number  and  I  can't 
find  it. 

The  Court :  I  am  sorry.  They  ought  to  have  done 
it,  of  course.  It  is  on  the  next  to  the  last  line  after 
the  word  "contract." 

Mr.  Naus :  Thank  you,  your  Honor. 

The  Court:  "Contract,  and  if  you  find  the  original 
contract  was  not  abandoned." 

Mr.  Naus:    Thank  you. 

The  Court:  I  shall  give  plaintiff's  No.  11,  as 
amended.  Have  you  got  it  there  ? 

Mr.  Naus:  I  have  an  11,  but  I  do  not  know  what 
amendment  means. 

The  Court:  I  will  give  it  to  you  if  you  will  lis- 
ten. I  am  striking  out  the  initial  words,  "you  are 
instructed  that."  [392]  The  instruction  will  then 
besrin,    "The    defendants."     Strike    out   the    word 
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"herein."  Then  I  strike  out  all  of  the  second  para- 
graph. 

I  am  giving  all  of  defendants'  request  No.  3. 

I  shall  give  plaintiff's  instruction  No.  12  as 
amended.  Strike  out  the  first  sentence.  On  line  11, 
or  take  the  second  paragraph,  after  the  words,  "If 
you  find  that,"  I  insert  the  words,  "the  circum- 
stances show,"  and  strike  out  the  words,  "there 
was." 

I  shall  give  defendants '  request  No.  4. 

I  shall  give  defendants'  request  No.  5  amended 
by  inserting  the  words  on  line  9  after  the  word 
"abandoned,"  the  words  "by  all  parties." 

I  am  giving  defendants'  request  No.  1. 

I  am  giving  defendants'  request  No.  6. 

I  will  give  defendants'  request  No.  17  amended  as 
follows:  strike  out  on  line  10  the  words,  "was  a 
partner  or."  Also  strike  out  after  the  word,  "ad- 
venturer" on  the  same  line  the  words  "of  or."  In- 
sert on  line  11  after  the  name  "Park,  Benziger," 
the  following :  ' '  and  that  he  signed  on  behalf  of  the 
joint  venturer." 

I  shall  give  plaintiff's  instruction  No.  5(c).  Have 
you  got  that,  Mr.  Naus? 

Mr.  Naus :  Yes,  I  have  that. 

The  Court:  Also  plaintiff's  5(b). 

I  shall  also  give  defendants'  request  No.  18,  strik- 
ing out  on  line  7  after  the  word  "persons"  the  word 
"and." 

I  shall  give  defendants'  request  No.  7  and  I  am 
changing  the  word  "could"  on  line  14  to  "might." 
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Instead   of   "you   could   infer"  it  will   read  "you 
might  infer."  [393] 

I  shall  give  defendants'  request  No.  8;  also  de- 
fendants' request  No.  9;  also  defendants'  request 
No.  10;  also  defendants'  request  No.  11;  also  de- 
fendants' request  No.  12. 

I  shall  give  defendants'  request  No.  14  amended 
as  follows:  On  line  7  I  am  striking  out  the  words, 
"It  is  more  important  to"  and  inserting  in  lieu 
thereof  the  words,  "you  may."  On  line  9  I  am 
striking  out  the  words,  "The  evidence  at  bar  shows," 
and  inserting  in  lieu  thereof,  "If  you  find  from  the 
evidence." 

On  line  11,  after  the  word,  "it"  I  am  striking 
out  the  word  "and"  and  after  the  word  "are"  I 
am  striking  out  the  word  "therefore." 

I  did  not  have  an  opportunity  to  look  at  the  New 
York  General  Corporation  Law  with  reference  to 
plaintiff's  instruction  No.  5(a).  I  have  it  in  cham- 
bers but  I  have  not  had  an  opportunity  to  read  it 
to  see  whether  or  not  it  supports  that  instruction. 

Mr.  Naus:     I  am  prepared 

The  Court:  The  Clerk  has  handed  me  the  book 
now.  Section  120  on  page  80  of  the  General  Corpo- 
ration Law,  McKinley's  Consolidated  Laws  of  New 
York,  Annotated,  Book  No.  2,  reads  as  follows: 

"  Corporations  have  no  power  except  where  it 
is  conferred  upon  them  to  enter  into  a  part- 
nership." 
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I  suppose  the  law  is  the  same  as  it  is  in  Califor- 
nia? 

Mr.  Naus:  No.  Would  you  like  to  hear  from  me 
on  that? 

The  Court:  I  do  not  know  whether  I  want  to 
hear  this  minute  or  not. 

Mr.  Naus :  Maybe  you  could  defer  it. 

The  Court :  The  Articles  of  Incorporation  are  not 
in  evidence.  We  will  take  that  up  later.  We  will 
pass  the  matter  of  this  instruction,  plaintiff's  No. 
5(a).  [394] 

I  shall  give  defendants'  request  No.  19  amended 
as  follows:  Inserting  on  line  10  after  the  word  "ex- 
ist" the  following  words:  "And  defendants  relied 
on  such  representation  in  making  the  termination 
agreement,"  set  off  by  commas.    Did  you  get  that? 

Mr.  Naus:  Yes,  your  Honor. 

The  Court:  I  am  giving  plaintiff's  No.  10. 

I  am  giving  defendants'  No.  20,  striking  out  the 
first  word,  "now." 

I  am  giving  defendants'  request  No.  21,  also  de- 
fendants' request  No.  38. 

I  am  also  giving  defendants'  request  No.  28 
amended  as  follows:  On  line  7,  after  the  word, 
"market,"  striking  out  the  following  words:  "Ac- 
cordingly we  must  turn  to  the  other  rule  for  meas- 
uring damages  and" — striking  out  those  words. 

I  am  giving  defendants '  request  No.  36. 

I  am  also  giving  defendants'  request  No.  35 
amended  as  follows:   On  line  3,  striking  out  the 
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words,  "have  used"  and  inserting  in  lieu  thereof 
the  word  "use." 

I  shall  give  defendants'  request  No.  31,  striking 
out  the  initial  word  "now." 

I  shall  give  plaintiff's  instruction  No.  15  amended 
as  follows :  Have  you  got  it  1 

Mr.  Naus :  Yes,  your  Honor. 

The  Court:  Striking  out  on  line  11  the  figure 
"60,000"  and  inserting  in  lieu  thereof  "26,691." 
And  striking  out  on  line  12,  after  the  word  "in- 
spected," the  following  words:  "and  if  you  find 
that  said  wines  are  unobtainable  on  the  market." 

Mr.  Naus:    Those  words  are  being  stricken  out? 

The  Court:  Yes.  "And  if  you  find  said  wines 
are  unobtainable  on  the  market, ' '  being  stricken  out, 
and  inserting  after  the  word  [395]  "exceeding"  on 
line  15  the  words  "the  amount  of  any  such  profit." 
Striking  out  the  figures,  "237,750."  Have  I  made 
that  clear? 

Mr.  Naus :   Yes,  your  Honor. 

The  Court:  "If  your  verdict  is  for  the  plaintiff, 
you  will  find  for  the  plaintiff  in  a  sum  not  exceed- 
ing the  amount  of  such  profits  as  and  for  general 
damages,"  striking  out  the  figures  and  the  dollar 
sign,  "$237,750." 

I  am  also  giving  defendants'  request  No.  39. 

I  shall  give  defendants'  request  No.  40. 

I  shall  also  give  that  instruction  with  which  you 
are  familiar,  relating  to  pooling:  "In  arriving  at 
your  verdict  you  must  not  resort  to  the  determina- 
tion of  chance ;  that  is,  you  must  not  arrive  at  your 
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verdict  by  dividing  by  twelve,  or  any  other  number, 
the  sum  of  the  various  amounts  at  which  each  of 
you  would  fix  the  verdict  and  then  take  the  quotient 
as  the  verdict."  That  is  under  C.C.P.  6572. 

Mr.  Naus :  Now,  if  you  want  the  exceptions  taken 
by  each  side  first  % 

The  Court:  Just  a  minute.  I  expect  to  refuse  to 
give  the  following:  Defendants'  request  No.  23,  de- 
fendants' request  No.  26,  defendants'  request  No. 
27,  defendants'  request  No.  24,  defendants'  request 
No.  25,  defendants'  request  No.  13,  defendants'  re- 
quest No.  15,  defendants'  request  No.  16,  defendants' 
request  No.  22,  defendants'  request  No.  29,  defend- 
ants' request  No.  30,  defendants'  request  No.  32, 
defendants'  request  No.  33,  defendants'  request  No. 
34,  defendants'  request  No.  37,  plaintiff's  request 
No.  1(a),  plaintiff's  No.  4,  plaintiff's  No.  5,  plain- 
tiff's No.  5(d),  plaintiff's  No.  13,  plaintiff's  No.  14, 
plaintiff's  No.  16(a),  plaintiff's  No.  17,  plaintiff's 
No.  15(a),  plaintiff's  No.  16.  [396] 

If  I  should  change  my  mind  in  giving  or  the  not 
giving  of  certain  of  these  instructions  I  will  notify 
you  before  the  argument  starts  tomorrow.  Now,  Mr. 
Naus,  do  you  wish  to  say  something  to  me  about  one 
of  these  instructions 

Mr.  Naus :  On  partnership  ? 

The  Court:   Yes. 

Mr.  Naus:  If  the  Court  please,  what  I  wish  to 
point  out  to  you  is  this,  that  the  New  York  statute, 
for  reasons  that  I  will  give  and  citations  that  I 
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will  give  you,  has  no  bearing  whatever  upon  this 
case. 

The  Court :  Is  the  provision  of  the  statute  similar 
to  the  statute  of  California  ? 

Mr.  Naus :  I  know  of  none  in  California. 

The  Court:  I  thought  there  was  some  law  in 
California  relating  to  the  matter. 

Mr.  Naus:  I  think  there  is.  I  have  four  points 
of  law  that  I  will  cite  to  you,  but  I  wish  to  first  point 
out  in  addressing  myself  to  those  that  the  litigation 
here  does  not  go  to  the  internal  administration  of 
the  corporation,  but  goes  to  the  action  of  third  per- 
sons. With  that  in  mind  I  first  cite  the  California 
Constitution,  Article  XII.,  section  15,  which,  speak- 
ing generally,  goes  to  the  proposition  that  a  corpo- 
ration organized  outside  of  California  cannot  do 
business  on  any  more  favorable  terms  that  a  domes- 
tic corporation.  And  guided  by  that  I  next  cite  the 
Civil  Code  of  California,  section  345,  and  to  point 
that  citation  I  will  say,  if  the  Court  please,  that  we 
had  such  a  doctrine  in  California  up  until  the  Legis- 
lature of  1931,  a  doctrine  known  as  ultra  vires. 
What  we  are  talking  about  here  is  whether  they  can 
go  into  the  question,  Is  or  is  not  a  partnership 
ultra  vires  the  corporation?  In  1931,  to  section  345 
of  the  Civil  [397]  Code  there  was  added  a  para- 
graph that  reads  as  follows : 

"No  limitations  upon  the  business,  purposes 
or  powers  of  the  corporation  or  upon  the  pow- 
ers of  the  shareholders,  officers  or  directors,  or 
the  manner  of  exercise  of  such  powers,  con- 
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tamed  in  or  implied  by  the  articles  or  by  chap- 
ter 15  of  this  Title,  shall  be  asserted  as  between 
the  corporation  or  any  shareholder  and  any 
third  person." 

Then  the  last  sentence  of  that  section  reads — and 
I  am  just  deleting  parts  that  do  not  belong  here — 
"This  section  shall  extend  to  contracts  and  convey- 
ances made  by  foreign  corporations  in  this  State 
and  to  all  conveyances  of  real  property  situated  in 
this  State  by  foreign  corporations." 

So  my  first  proposition  here  is  that  the  instruction 
they  are  asking  you  to  give  is  an  instruction  to  the 
jury  that  a  partnership  as  such  was  ultra  vires  of 
the  corporation,  this  Park,  Benziger  &  Co.  Under 
the  California  constitution  and  the  statute  that  is 
entirely  out  of  place,  because  in  litigation  with  a 
third  person  there  is  no  room  for  the  doctrine  of 
powers  or  lack  of  powers.  There  only  remains  the 
question,  What  did  the  corporation  do  ?  If  it  entered 
into  a  partnership  it  is  bound  by  it. 

Next  turning  to  the  proposition  No.  2  on  that,  I 
turn  to  the  Uniform  Partnership  Act,  itself,  which 
has  been  adopted  in  California,  and  I  cite  two  sec- 
tions to  be  read  in  pari  materia,  to  be  read  together. 
I  first  cite  section  2396  of  the  Civil  Code,  which 
was  one  of  the  earlier  sections  of  the  act,  which  de- 
fines the  word  "person"  as  including  corporations. 
Eead  that  in  connection  with  2400,  defining  a  part- 
nership, and  when  you  read  those  two  together  it  is 
obvious  that  the  purpose  of  the  Uniform  Partner- 
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ship  Act  was  to  do  away  with  the  old  discussion  in 
the  books  as  to  whether  a  corporation  could  end  a 
partnership.  [398] 

Proposition  No.  3.  The  record  in  this  case  shows 
no  lack  of  power. 

Proposition  No.  4  is  that,  after  all,  these  older 
cases  that  go  to  the  question  of  whether  a  corpora- 
tion could  or  could  not  go  into  a  partnership  have 
really  been  clone  away  with  by  the  body  of  modern 
law,  as  to  which  there  is  the  rule  in  California,  and 
the  modern  law  cited  in  80  A.L.R.  page  1049,  also 
in  19  Corpus  Juris  Secundum  398,  that  when  instead 
of  going  into  a  partnership  generally,  a  corporation 
enters  into  a  joint  commercial  venture,  it  is  given 
all  the  qualities  and  characteristics  of  a  partnership 
so  far  as  obligation  and  liability  is  concerned.  Those 
are  the  four  points.  As  I  say,  the  first  one  is  the 
main  one:  Notwithstanding  anything  in  a  foreign 
statute,  notwithstanding  anything  in  the  article  or 
not  in  the  article,  there  is  now  no  longer  any  room 
in  California  to  entertain  in  any  litigation  between 
a  corporation  and  a  third  person,  a  stranger — there 
is  no  room  to  entertain  any  discussion  whatsoever 
of  any  infra  vires  or  ultra  vires,  and  that  is  all  it 
goes  to,  and  our  constitution  forbids  foreign  corpo- 
rations from  doing  business  on  any  more  favorable 
terms  than  domestic  corporations. 

The  Court :     I  am  familiar  with  that. 

Mr.  Olshausen:  As  I  understand  it,  my  under- 
standing is  what  your  Honor  said:  The  rule  is  sub- 
stantially the  same  in  New  York  and  in  California, 
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and.  in  this  case  we  put  the  New  York  law  there  be- 
cause it  was  a  question  of  the  powers  of  a  New  York 
corporation.  Now,  what  counsel  attempted  to  say 
that  California  abolished  the  entire  doctrine  of  ultra 
vires.  I  do  not  understand  the  amendment  that  way. 
First  of  all  I  will  say,  with  respect  to  the  very  last 
point  that  counsel  made,  bringing  in  the  [399]  joint 
venture,  we  did  not  request  a  parallel  instruction  on 
joint  venture.  We  merely  requested  our  instruction 
on  the  power  of  this  corporation  to  enter  into  a 
partnership.  Now,  the  corporation  has  no  power  to 
enter  into  a  partnership,  and  the  question  there  is 
only  the  question  as  to  the  reliance  by  the  Bercuts. 
The  question  that  it  has  not  right  as  against  third 
persons,  as  I  understand  it,  means  that  it  cannot 
disclaim  the  contract  as  against  the  persons  with 
whom  it  contracted,  in  other  words,  which  in  this 
case  would  be  Hermann.  The  furthest  that  that 
California  provision  goes  would  be  to  say  that  it 
cannot  disclaim  it  against  Hermann.  But  the  point 
is  if  Hermami  is  acting  for  the  corporation,  they 
know  that,  prima  facie,  Hermann  cannot  act  for  the 
corporation,  because,  prima  facie,  the  corporation 
could  not  enter  into  a  partnership  with  Hermann. 
Now,  that  is  there  and  the  jury  is  entitled  to  be  in- 
structed on  that  legal  question,  and,  as  I  say,  we 
adopted  the  New  York  law  because  this  is  a  New 
York  corporation,  and  the  instruction  that  the  cor- 
poration has  no  power  to  enter  into  a  partnership 
is  relevant  so  far  as  it  goes. 

The  Court :     Ho  you  wish  to  call  my  attention,  or 
rather  except  at  this  time  to  any  instruction  % 
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Mr.  Olshausen:     Yes,  I  do. 

The  Court:  I  think  it  would  be  proper  for  you 
to  do  that  at  this  time. 

Mr.  Olshausen:  Yes.  That  is  what  I  wanted  to 
do,  and  I  will  say  this :  That  instruction  was  drawn 
on  the  supposition  that  the  articles  would  be  part 
of  the  record. 

The  Court:  Is  there  any  objection  on  your  part, 
Mr.  Naus,  of  my  letting  this  evidence  in  now,  those 
articles  of  incorporation'? 

Mr.  Naus :  Well,  if  they  are  offered  now — I  will 
say  this:  [400]  I  would  rather  put  it  this  way:  I 
will  make  no  objection  to  your  Honor's  granting 
leave  to  reopen  the  case  for  the  limited  purpose  of 
offering  one  document,  but  if  the  case  is  reopened 
and  the  document  offered,  I  will  then  make  an  ob- 
jection to  the  offer. 

The  Court:  I  was  going  to  say  if  there  was  any 
objection 

Mr.  Naus:  There  will  be  an  objection,  of  course. 
Let  it  in  over  my  objection.  But  I  would  rather  that 
it  take  that  form,  so  if  it  comes  in  the  ruling  will 
be  clear  as  to  the  position  I  took  on  it  and  the 
objection  I  made.  But,  of  course,  as  I  say,  reopen- 
ing the  case  for  that  limited  purpose  of  offering  that 
one  paper,  and  I  know  what  the  one  paper  is,  I 
would  not  oppose  the  reopening  for  that  purpose. 

The  Court :     I  will  let  you  know  later. 

Mr.  Olshausen:  For  the  record,  in  the  instruc- 
tions given  but  modified,  we  except  to  the  modifica- 
tions of  instructions  1,  3,  11  and  15.    That  merely 
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preserves   the   point   on   which   the   new   trial   was 
granted  in  the  first  place. 

The  Court:     Yes. 

Mr.  Olshausen:  I  will  take  next  the  instructions 
that  were  granted  on  the  defendants'  request.  I 
think  I  mentioned  11  there,  but  if  I  did  not 

The  Court:     Yes,  you  did,  you  mentioned  11. 

Mr.  Olshausen:  Yes.  That  is  a  different  issue. 
Does  your  Honor  want  me  to  run  over  those  quickly? 
In  other  words,  I  have  them  written  down  here. 
Does  your  Honor  want  to  follow  me  as  I  call  atten- 
tion to  them? 

The  Court:     Just  as  you  have  them. 

Mr.  Olshausen:  I  have  them  listed  by  numbers 
here. 

The  Court:     Those  that  you  want  to  except  to? 

[401] 

Mr.  Olshausen:     Yes. 

The  Court :     Go  ahead. 

Mr.  Olshausen :  Then  in  the  instructions  given  at 
the  request  of  the  defendants,  we  except  in  so  far  as 
the  instruction  No.  3  implies  that  there  may  have 
been  evidence  of  a  written  cancellation  by  the  plain- 
tiff. 

The  Court:     Where  is  that  now?  Defendants'  3? 

Mr.  Olshausen:  Defendants'  3,  yes.  It  says  here 
the  contract  may  be  abandoned  by  a  written  agree- 
ment, or  an  oral  agreement  or  understanding  partly 
in  writing  and  partly  oral,  and  then  it  goes  on  to 
say: 

"If  you  find  that  on  or  about  the  26th  and 
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27th  days  of  April  1943  Serge  Hermann  and 
plaintiff  and  the  defendants  herein  mutually 
agreed  to  terminate  or  abandon  the  con- 
tract.  ..." 

The  Court:  Your  exception  is  based  on  what 
ground  % 

Mr.  Olshausen:  It  is  based  on  the  ground  that 
the  motion  of  the  plaintiff  might  be  read  back  to  be 
connected  with  the  previous  motion  of  a  written 
agreement.  There  is  no  evidence  that  the  plaintiff, 
himself,  signed  a  written  agreement. 

The  Court :  The  contract  may  be  abandoned  by  a 
written  agreement,  or  an  oral  agreement,  or  an 
agreement  or  understanding  partly  in  writing  and 
partly  oral.  By  the  way,  that  says  plaintiff's  in- 
struction No.  1.   That  is  not  correct,  is  it? 

Mr.  Olshausen:     No,  that  should  be  No.  2. 

Mr.  Naus :  That  came  about  because  it  was  num- 
bered No.  1  at  the  former  trial. 

Mr.  Olshausen:  We  also  except  to  that  instruc- 
tion as  far  as  it  refers  to  an  agreement  that  is  partly 
in  writing  and  partly  oral,  on  the  ground  there  is 
no  such  agreement  as  to  either  [402]  plaintiff  or  his 
assignor. 

The  Court:     All  right. 

Mr.  Olshausen:  The  next  is  instruction  No.  4. 
We  except  to  that  on  the  ground  that  the  defendants 
rely  on  a  written  instrument,  and  that  all  other 
acts  are  excluded  by  the  operation  of  the  written 
instrument,  They  do  not  rely  on  acts  outside  the 
written  instrument. 

Mr.  Naus:     I  certainly  do. 
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Mr.  Olshausen:  No.  5.  We  except  to  it  in  so  far 
as  it  discusses  the  question  of  revival,  because  there 
is  no  issue  of  revival  in  the  case. 

The  Court:    Next? 

Mr.  Olshausen:  The  next  one  was  No.  1.  We  ex- 
cept to  that  on  the  ground  that  there  is  evidence 
on  behalf  of  the  plaintiff  that  Hermann  was  the 
agent  of  the  Chateau  Montelena,  from  which  it  can 
be  inferred  that  there  was  a  difference,  and  conse- 
quently there  should  be  no  categorical  instruction 
that  they  are  exactly  the  same. 

The  Court,:  I  do  not  know  -whether  it  would 
make  any  difference  one  way  or  the  other  whether 
the  instruction  was  given.  I  think  it  states  the  facts. 
It  states  what  the  evidence  shows. 

Mr.  Olshausen:  It  states  what  some  of  the  evi- 
dence shows. 

The  Court :     You  may  proceed. 

Mr.  Olshausen:  The  next  one  is  No.  6.  We  ex- 
cept to  that  on  the  ground  that  it  is  too  broad  and 
invites  the  jury  to  determine  questions  of  law.  It 
says,  "You  must  therefore  consider  and  determine 
the  relationship  between  Serge  Hermann  and  the 
plaintiff. ' ' 

Now,  that  partly  involves  a  question  of  law  which 
should  not  be  submitted  to  the  jury,  and,  further- 
more, the  instruction  [403]  says  because  it  was 
signed  only  by  Serge  Hermann,  you  must,  therefore, 
consider  the  relations.  Now,  the  second  sentence 
does  not  follow  from  the  first  one. 

The  Court:     All  right. 

Mr.  Olshausen:  The  next  one  is  17.  We  except 
to  that  on  the  same  grounds  that  we  except  to  the 
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refusal  of  our  instruction  5(d).    In  other  words, 
one  joint  venturer  cannot  abandon. 

18.  We  except  to  that  one  on  the  same  grounds. 
And  7  again  involves  the  same  point.  We  ex- 
cept on  the  ground  there  is  no  evidence  show- 
ing that  Hermann  acted  on  behalf  of  the  joint  ven- 
turer and  not  on  behalf  of  himself. 

No.  8  we  except  to  only  in  so  far  as  we  claim 
there  is  no  issue  of  partnership  to  be  submitted  to 
the  jury. 

No.  9  we  except  to  on  the  ground  that  we  take  the 
position  that  there  is  insufficient  evidence  of  a  joint 
venture  to  submit  to  the  jury. 

No.  12,  I  believe,  is  an  attempt  to  state  ostensible 
agency,  but  I  think  an  incorrect  attempt.  It  says: 
"I  further  instruct  you  that  in  this  lawsuit 
the  question  is  not  merely  whether  there  was  a 
joint  adventure  as  between  Serge  Hermann  and 
the  plaintiff,  but  whether  as  between  them  on 
one  side,  and  the  defendants  Bercut  on  the 
other,  there  was  one;  and  in  such  situation  the 
relationship  of  joint  adventurers  may  be  de- 
termined by  you  from  the  apparent  purposes 
and  the  acts  and  conduct  of  Hermann,  Elman 
and  Benziger,  because  the  law  says  that  the 
acts  and  conduct  of  parties  may  speak  above 
their  expressed  declarations  to  the  contrary." 

Now,  up  to  those  words,  the  words  "acts  and  con- 
duct of  the  parties,"  it  is  an  attempt  to  state  the 
law  of  ostensible  [404]  agency,  but  it  does  not  state 
it.  It  does  not  set  forth  the  elements.  It  merely 
says,  "You  have  to  decide  whether  it  was  a  joint 
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venture  between  the  plaintiff  and  the  plaintiff's 
assignor  on  the  one  side  and  the  defendants  on  the 
other.  The  last  words  are  quoted  from  one  of  the 
cited  cases,  I  believe  from  the  universal  sales  corpo- 
ration case,  and  they  are  quoted  in  connection  with  a 
case  merely.  It  says  you  can  have  an  implied  con- 
tract. In  other  words,  you  may  imply  a  contract 
from  the  acts  of  the  parties  which,  of  course,  deals 
with  an  actual  contract,  an  actual  agency,  and  not 
merely  an  ostensible  agency,  and  it  is  using  the  law 
on  an  implied  contract  in  an  instruction  which  at- 
tempts to  cover  the  question  of  ostensible  agency. 

Next  is  19,  and  there  again  we  make  the  same  ex- 
ception as  to  the  refusal  of  our  instruction  5(d), 
that  it  assumes  that  one  joint  venturer  has  the 
power  to  cancel  for  the  others,  and  furthermore,  it 
leaves  out  the  element  which  your  Honor  added  in 
one  of  the  other  instructions,  that  the  cancellation 
may  not  purport  to  have  been  on  behalf  of  the  joint 
venturer,  because  this  simply  says  that  if  there  is 
an  ostensible  joint  venture,  the  plaintiff  is  bound  by 
the  acts,  but  it  leaves  out  the  point  that  even  if 
there  is  an  ostensible  joint  venture,  the  cancellation 
still  might  have  been  made  by  Hermann  on  his  own 
behalf. 

The  next  one  is  38.  We  except  to  that  the  same 
way  that  we  except  to  the  modification  of  our  in- 
struction No.  1.   That  reserved  the  earlier  point. 

The  next  is  36.  We  except  to  that  because  it  puts 
the  burden  on  the  plaintiff  of  proving  the  O.P.A. 
limitations  on  their  own  case.  In  other  words,  it 
says: 
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"In  first  arriving  at  the  amount  of  gross 
profits  as  a  basis  from  which  to  make  the  neces- 
sary deductions  to  [405]  determine  net  profits, 
I  instruct  you  that  you  cannot  in  any  event 
use  a  greater  mark-up  by  plaintiff  over  the 
cost  to  it  than  the  mark-up  permitted  under 
O.P.A.  regulations  as  a  price  ceiling;  and  the 
burden  of  proof  is  on  the  plaintiff." 

Now,  it  is  not  clear  just  the  burden  of  proof  of 
what,  but  it  sounds  as  if  he  is  saying  you  have  to 
prove  the  O.P.A.  maximum,  and  I  do  not  believe 
that  is  part  of  the  plaintiff's  case. 

On  35  the  instruction  is  that  the  50  percent  sell- 
ing commission  which  was  to  have  been  paid  to 
Hermann  is  to  be  deducted — that  is,  in  the  first 
place,  it  is  made  a  categorical  instruction;  in  the 
second  place,  I  think  it  is  contrary  to  all  the  evi- 
dence, as  even  the  defendants'  witnesses  refer  to  the 
contract  as  being  a  participation  by  Hermann  in  the 
net  profits.  In  other  words,  Hermann  possibly  could 
have  joined  as  plaintiff  but  did  not,  and  the  fact 
that  the  plaintiff  may  have  divided  its  recovery 
with  somebody  else  is  no  concern  of  the  defendants. 
But  this  categorical  instruction  tells  them  that  the 
50  percent  has  to  be  deducted. 

The  Court:     It  is  a  part  of  the  expense,  isn't  it? 

Mr.  Olshausen :  Not  if  it  is  a  participation  in  the 
net  profits.  At  very  least  the  instruction  would  have 
to  be,  "If  you  find  it  one  thing,  it  is  one  thing,  and 
if  you  find  the  other  way,  it  is  the  other  way. ' '  This 
categorically  states  they  have  to  deduct  50  percent. 
I  think  that  is  certainly  incorrect. 
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The  other  point  is  our  conception  of  the  evidence 
is  both  the  plaintiff  and  the  defendants  agreed  that 
this  was  to  be  a  participation  in  the  net  profit,  and 
so  would  not  be  deductible  from  the  net  profits  after- 
wards. But  certainly  a  categorical  in-  [406]  struc- 
tion  to  deduct  50  percent.   I  think  it  is  incorrect. 

The  next  is  No.  31,  and  I  believe,  first  of  all,  the 
sentence  right  after  the  footnote  1,  that  is  not  pecu- 
liar to  the  law  of  sales  alone.  I  do  not  know  that 
there  is  any  point  in  instructing  them  excepting  on 
the  law  of  sales  when  it  is  a  sales  case.  Now,  in  the 
second  place,  I  think  that  the  damages  were  proved 
definitely,  and  that  there  is  no  occasion  for  an  in- 
struction on  guesswork,  and  from  that  standpoint 
we  except  to  it  as  not  being  supported  by  evidence. 

The  next  is  instructions  39  and  40,  and  I  want  to 
take  40  first.  I  have  a  case  here  which  I  did  not 
have  this  morning,  and  to  which  I  call  your  Honor's 
attention.  It  is  Gilson  v.  F.  S.  Royster  Guano  Co., 
1  Fed.  (2d)  82.  It  is  the  Third  Circuit  Court  of 
Appeals,  and  particularly  with  reference  to  instruc- 
tion No.  40  I  think  it  is  directly  contrary,  because 
this  says  if  they  offered  it  for  cash  in  advance — 
now,  this  case  is  also  a  cash-in-advance  case — and 
the  counter  offer  was  for  cash  in  advance,  and  while 
they  put  it  on  the  ground  that  it  required  them  to 
waive  their  right  to  damages  otherwise,  and  distin- 
guished Lawrence  v.  Porter,  and  the  Stoddard  case 
— no,  they  distinguished  Lawrence  v.  Porter — I 
think  this  is  the  latest  case  on  the  subject — and  as 
I  read  it  it  is  contrary  to  instruction  40.   In  instruc- 
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tion  36  we  have  the  same  problem,  the  requirement 
to  accept  a  counter  offer,  that  is,  a  contract  under 
different  terms,  and  the  same  general  rule  which  is 
in  this  Gilson  case  would  eliminate  instruction  39 
also. 

Then  in  the  refusal  of  our  requests  we  except  to 
the  refusal  of  1-A,  4,  5,  5-B,  13,  14,  15- A 

The  Court:     16-A? 

Mr.  Olshausen:     Yes,  16 [407] 

The  Court:     16-A. 

Mr.  Olshausen :  16-A  I  have  here,  and  16  is,  too ; 
I  haven't  come  to  it  yet.  Yes.  16.  That  simply 
again  is  the  same  point  which  came  up,  in  part,  at 
least,  on  the  granting  of  the  first  motion  for  a  new 
trial,  and  16  is  the  same  way,  16-A.   That  is  all. 

Mr.  Nans:  If  the  Court  please,  in  so  far  as  the 
defendants'  requests  that  you  state  you  intend  to 
give  or  are  to  be  given  in  a  modified  form,  wre  except 
to  the  indicated  modifications,  and  I  follow  them  as 
I  go  along,  and  only  in  one  instance  do  I  find  any 
change  which  I  would  consider  some  change  in  sub- 
stance, and  upon  comparing  it  I  think  it  tended  to 
improve  the  instruction  rather  than  harm  it. 

Then  as  to  defendants'  requests  refused,  I  was 
just  in  the  course  of  checking  them  over,  because 
not  knowing  in  advance  of  the  trial  what  course 
this  case  might  take  as  to  price  and  the  like,  we 
included  instructions  with  regard  to  the  whole  case 
that  perhaps  no  longer  have  to  be  treated  as  a  neces- 
sary request.  We  consent  to  the  rejection  of  defend- 
ants' request  No.  13.    We  except  to  the  refusal  to 
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give  defendants'  request  No.  15,  because  that  is  the 
only  request  for  instruction  in  the  case  bearing  upon 
the  element  of  contribution  of  services,  time,  energy, 
skill,  and  expenses  by  Hermann,  and  putting  him 
into  the  class  of  a  joint  adventurer  and  taking  him 
out  of  the  class  of  an  employee. 

We  also  except  to  the  refusal  to  give  defendants' 
request  No.  16  upon  the  ground  that  that  is  the  only 
request  in  the  case  and  the  only  instruction  bearing 
upon  the  subject  of  the  test  of  participation  in 
losses  as  well  as  in  profits,  and  is  the  only  request 
for  instruction  in  the  case  telling -the  jury  in  consid- 
er- [408]  ing  whether  there  should  be  a  participa- 
tion in  losses  to  create  either  a  partnership  or  a 
joint  venture,  that  loss  of  time,  travel,  hotel  money 
and  the  like  would  be  a  sufficient  loss  to  meet  that 
test. 

We  acquiesce  in  the  refusal  of  defendants'  re- 
quest No.  22  because  it  is  no  longer  needed  at  the 
conclusion  of  the  case. 

We  acquiesce  in  the  refusal  of  our  request  No.  23, 
similarly  as  to  our  24  and  our  25  and  our  26  and 
our  27 — you  will  note  as  we  go  along  many  of  these 
drop  out  because  we  are  no  longer  dealing  with  mar- 
ket value. 

We  acquiesce  in  the  refusal  of  our  request  29, 
dealing  with  outlay,  because  the  plaintiff  ended  up 
without  making  proof  of  outlay.  Similarly  as  to  30. 
We  except  to  the  refusal  to  give  our  request  No.  32 
in  that  in  none  of  the  requests  on  either  side  that 
you  indicated  you  were  going  to  give  is  there  any 
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instruction  to  the  jury  upon  this  matter  in  the  case. 

The  Court:     What  is  it? 

Mr.  Naus:  The  matter  of  whether  or  not  as  to 
the  Bercut  wine,  the  labeling  of  it  under  their  own 
label  and  starting  out  with  that  whether  the  Park, 
Benziger  Company  were  starting  out  with  a  new 
venture,  putting  it  in  the  field  of  speculation.  We 
except  to  the  refusal  of  that  request  because 

The  Court:     Isn't  that  covered  by  31? 

Mr.  Naus:     I  will  have  to  look  at  that. 

The  Court :  I  have  had  these  instructions  so  long 
I  want  to  be  sure  that  I  do  not  become  confused. 

Mr.  Naus:  It  deals  with  the  same  field  as  31, 
except  31  deals  with  the  matter  of  speculation  gen- 
erally, but  32  deals  with  the  more  narrow  question 
that  the  evidence  deals  with. 

The  Court:  Isn't  that  dealt  with  generally? 
When  you  say  [409]  conjecture  and  speculation  you 
have  said  everything  you  can  about  it. 

Mr.  Naus :  I  doubt  it,  because  when  we  are  deal- 
ing with  a  new  business  or  a  new  branch  of  an  old 
business,  and  the  jury  have  the  case  given  to  them, 
knowing  the  court  knows  it  could  be  found  to  be  a 
new  business  or  a  branch  of  an  old  business,  they 
may  think  they  have  been  invited  by  the  court  to 
consider  that  they  could  grant  damages. 

The  Court:  Only  in  this  sense,  that  they  are  en- 
gaged in  the  business  of  marketing  or  selling  Cali- 
fornia wine.  They  were  in  the  wine  business.  They 
imported  wine.  They  sold  whisky.  They  could  be 
described  as  a  new  branch  or  a  new  venture  related 
to  California  wines. 
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Mr.  Naus :  We  will  except  to  the  refusal  to  give 
our  request  No.  32  in  that  in  no  other  instruction 
and  in  no  other  request  is  the  jury  being  instructed 
on  the  narrow  question  with  respect  to  an  attempt 
to  claim  expected  profits  in  a  new  enterprise. 

We  except  to  the  refusal  to  give  defendants'  re- 
quest No.  34  in  that  in  refusing  to  give  that  request 
the  court  is  taking  entirely  out  of  the  case  the  rule 
of  Hadley  v.  Baxondale  with  respect  to  the  knowl- 
edge or  ignorance  at  the  time  of  the  contract  of 
January  29th  as  modified  by  the  modification  of 
February  3,  1943  with  respect  to-  whether  either  or 
both  of  the  Bercuts  had  knowledge  or  were  ignorant 
at  that  time  that  if  they  thereafter  did  not  deliver 
the  wine  it  could  not  be  obtained  elsewhere ;  that  we 
consider  the  jury  is  entitled  to  be  instructed  upon 
that  subject.  We  know  nothing  in  form  or  substance 
in  the  request  as  given  in  any  way  contrary  to  law, 
and  by  refusing  that  request  the  court  is  refusing 
to  instruct  the  jury  on  that  subject.  [410] 

We  except  to  the  refusal  to  give  defendants'  re- 
quest No.  27  in  that  in  refusing  that  request  the 
court  is  refusing  to  tell  the  jury  at  all  that  they 
may  take  into  consideration  the  freedom  from  haz- 
ard and  responsibility  and  risk  of  the  plaintiff  that 
the  non-performance  by  the  defendant  has  afforded. 

Mr.  Brownstone:     That  is  37. 

Mr.  Naus :  37,  yes.  That  that  is  the  only  instruc- 
tion upon  the  subject,  so  far  as  I  know,  it  is  proper 
in  form  and  substance,  and  by  the  refusal  of  that 
request  No.  37  it  would  appear  to  us  that  the  court 
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is  refusing  to  instruction  at  all  upon  that  subject. 
Now,  as  to  the  plaintiff's  instructions  given,  turning 
to  plaintiff's  request  No.  7,  our  exception  to  that  is 
one  that  the  court  might  possibly  be  willing  to  cure, 
because  I  notice  in  other  instructions  the  court  did 
cure  it.  It  starts  out:  "You  are  instructed  if  you 
find  defendants  repudiated  their  contract."  That 
assumes,  of  course,  the  contract  was  never  termi- 
nated or  canceled.  I  except  to  that  in  that  that  does 
not  limit  it  to  a  repudiation  of  an  uncanceled  con- 
tract, and  might  lead  to  confusion.  All  I  wish  in 
that  connection  is  to  clarify  it  to  the  extent  of  say- 
ing you  can  only  consider  repudiation  in  connection 
with  a  contract  which  is  found  otherwise  not  to  have 
been  canceled. 

The  Court:  What  are  you  objecting  to  there,  the 
use  of  the  word  "repudiate"? 

Mr.  Naus :  No,  to  leave  the  instruction  as  written 
except  in  the  second  line  before  the  word  "con- 
tract," strike  out  the  word  "their"  between  repudi- 
ated and  contract.  Strike  out  the  word  "their"  and 
iinsert — well,  change  the  instruction  to  read,  "a 
contract  not  terminated  or  canceled."  I  think  the 
instruction  is  otherwise  sound.  [411] 

The  Court:  The  objection  then  is  to  the  use  of 
the  word  "their'"? 

Mr.  Naus:  No,  the  objection  is  to  the  instruction 
as  a  whole  in  so  far  as  it  assumes  the  contract  was 
never  terminated.  If  the  jury  are  told — the  jury  can 
be  told  about  repudiation.  It  says  here,  "You  are  in- 
structed if  you  find  defendants  repudiated  their  con- 
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tract."  Well,  that  is  confusing.  They  may  have 
repudiated  the  contract  in  the  sense  of  refusing  to 
deliver  any  wine,  but  they  may  be  justified  in  that 
refusal  if  the  contract  had  been  terminated  or 
abandoned. 

The  Court :  I  do  not  know  whether  I  can  improve 
that  or  not.  The  trouble  with  these  instructions  is 
you  can't  put  everything  into  one  instruction. 

Mr.  Naus :   I  grant  that. 

The  Court:  I  ought  to  be  able  to  do  that.  All 
right.   What  is  next? 

Mr.  Naus :  Before  you  pass  that,  may  I  say  this : 
The  only  kind  of  contract  that  can  be  repudiated 
is  one  that  is  in  force,  and  when  you  use  the  word 
"  repudiated,"  it  excludes  the  idea  of  abandonment. 
If  all  members  of  the  jury  were  scholars  of  the  mid- 
dle ages  and  trained  in  the  law,  they  might  follow 
that  instruction.  I  can't  quite  follow  it,  and  I  per- 
sist in  the  exception. 

The  Court :  Very  well. 

Mr.  Naus:  We  except  to  the  giving  of  plaintiff's 
instruction  No.  3,  the  three  opening  lines  of  it, 
where  it  says,  in  its  amended  form :  "  I  instruct  you 
that  the  assignment  of  a  contract  transfers  to  the 
assignee  all  the  right  and  title  of  the  assignor."  We 
except  to  that  in  that  there  is  an  implication  there 
that  is  given  to  the  jury  that  the  assignee  takes 
only  the  rights  [412]  and  benefits  and  does  not  take 
along  with  it  any  burdens. 

The  Court:    The  statement  is  correct,  however. 
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Mr.  Naus:  Well,  it  is  as  correct  as  any  half 
truth  I  ever  saw. 

The  Court:   Go  ahead. 

Mr.  Naus:  We  except  to  the  giving  of  plaintiff's 
instruction  No.  5-E,  in  that  it  either  misstates  the 
record  as  to  the  fact  or  else  it  is  abstract  and  not 
concrete.  It  says,  "If  by  its  terms  the  obligations 
of  a  written  contract  are  expressly  made  binding 
upon  the  successors  and  assigns  of  the  parties  there- 
of"— Mr.  Mitchell,  may  I  have  the  contract?  From 
that  your  Honor  would  be  justified  in  supposing 
they  read  the  contract  and  the  contract  read  that 
way,  when,  as  a  matter  of  fact,  to  the  extent  that 
the  words,  "and  assigns"  are  in  that  instruction,  it 
is  a  false  instruction.  If  you  will  read  paragraph 
11  of  the  contract  you  will  find  no  basis  in  the 
record  for  it. 

The  Court:     What  is  your  exception? 

Mr.  Naus:  My  exception  to  the  giving  of  5-E, 
then,  is  that  the  jury  in  effect  are  told  that  the  obli- 
gations of  this  contract  were  binding  upon  Park, 
Benziger  by  reason  of  the  terms  of  the  contract, 
itself,  when,  as  a  matter  of  fact,  the  instruction  is 
contrary  to  the  terms  of  the  written  contract,  para- 
graph 11  of  the  written  contract,  and  is  also  con- 
trary to  the  record  of  this  case,  which  contains 
nothing  whatever  to  the  effect  that  either  the  plain- 
tiff company,  or  Park-Benziger,  ever  expressly  as- 
sumed or  agreed  to  perform  the  obligation  of  the 
contract. 
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The  Court:  I  suppose  I  could  read  that  portion 
of  the  contract  to  the  jury. 

Mr.  Naus :  But  still  that  would  not  help,  because 
the  in-  [413]  struction,  itself,  is  a  misdirection  to 
the  jury. 

The  Court:  I  presume  a  lot  of  them  are  mis- 
directions. 

Mr.  Naus :  What  I  mean  to  say  is,  there  you  are 
in  effect  telling  the  jury  because  of  something  in 
this  case — you  are  telling  them  as  a  matter  of  law 
Park-Benziger  assumed  obligations  here,  and  there 
is  nothing  in  the  record  to  support  it,  and  the  only 
piece  of  the  record  they  point  to  to  support  it  turns 
out  not  to  be  supporting  when  you  look  at  the  piece, 
that  is  to  say,  that  part  of  the  contract. 

The  Court:  Personally,  I  do  not  think  it  is  im- 
portant at  all,  whether  it  is  in  or  out.  Personally, 
I  do  not  think  it  makes  any  difference  whether  I 
give  it  or  whether  I  refuse  it,  However,  I  note  your 
exception. 

Mr.  Naus:  Now,  we  except  to  the  giving  of 
plaintiff's  instruction  No.  6,  in  that  the  instruction 
is  in  the  nature  of  a  formula  and  it  excludes  from 
the  consideration  of  the  jury  in  determining 
whether  the  plaintiff  was  entitled  to  performance 
whether  or  not  any  legal  effect  is  to  be  given  to  the 
voluntary  disablement  of  Louise  Hermann  by  let- 
ting her  license  lapse  on  February  28th,  and  in 
effect  tells  the  jury  that  the  plaintiff  was  entitled 
to  performance  from  the  defendants  whether  Louise 
Hermann  or  Chateau  Montelena  of  New  York  re- 
mained able  to  perform  or  not,  contrary  to  the  rule 
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for  which  we  contend,  that  a  mere  assignment  does 
not  relieve  the  assignor  of  the  obligations  of  the 
contract,  but  the  assignor  must  remain  able  to  per- 
form. 

We  except  to  the  giving  of  plaintiff's  instruction 
No.  9,  which  under  the  state  of  circumstances  excuse 
the  plaintiff  from  performance  when,  as  a  matter 
of  fact,  the  plaintiff  is  never  excused  from  the  duty 
of  Louise  Hermami  to  continue  able  [414]  to  per- 
form by  maintaining  a  license. 

We  except  to  the  giving  of  plaintiff's  instruction 
No.  12,  which  in  the  modified  form  starts  out  by 
reading,  "To  constitute  an  abandonment  of  a  con- 
tract there  must  exist  on  the  part  of  all  parties  con- 
cerned". We  except  to  that  on  the  ground  that  by 
instructing  the  jury  in  that  form,  a  secret  intention 
in  the  mind  of  one  of  the  parties  would  be  suffi- 
cient to  satisfy  the  instruction,  when  the  law  is  con- 
cerned not  with  a  secret  unmanifested  intention,  but 
is  concerned  with  an  intention  manifested  by  the 
act  of  the  parties,  and  in  the  context  here,  mani- 
fested by  the  apparent  mutual  intention  of  all  the 
parties.  We  except  to  it  on  the  ground  that  it  per- 
mits the  witness  Elman,  for  example,  to  have  had 
an  uneonstituted  or  unmanifested  intention  in  his 
mind  until  Hermami  signed,  and  then  came  out 
afterwards  to  say  he  never  had  any  other  intention. 

We  except  to  the  giving  of  instruction  5-C  in  that 
it  is  abstract  and  would  only  tend  to  confuse  the 
jury.  If  there  be  a  joint  venture  here,  as  we  think 
there  is — but  I  say  if  there  be  one  here,  whatever 
transaction  was  entered  into  was  not  certainly  en- 
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terecl  into  on  his  own  behalf  alone.  There  is  nothing 
in  evidence  here  showing  that  once  he  assumed  a 
joint  venture  that  he  performed  some  act  on  his 
own  behalf  alone. 

We  except  to  the  giving  of  plaintiff's  instruction 
5-B  to  the  extent  that  in  there  it  says  that  one  of 
the  tests  of  a  joint  venture  is  the  existence  of  an 
equal  right  on  the  part  of  each  joint  adventurer  to 
direct  and  govern  the  conduct  of  the  other.  We 
except  to  it  upon  the  ground  that  there  may  be  a 
joint  venture  whether  all  the  parties  have  a  right 
or  not,  and  in  any  event,  even  if  the  different  par- 
ties have  some  right,  the  law  does  not  require  an 
equality  of  right.  [415] 

Also  under  the  fourth  element  given  by  instruc- 
tion 5-B,  under  the  subdivision  (d)  it  reads,  "close 
and  even  fiduciary  relationship  between  the  par- 
ties," we  except  to  it  upon  the  ground  that  in  that 
instruction  5-B  the  Court  purports  to  give  to  the 
jury  four  elements  of  a  joint  venture,  when  a  close 
or  fiduciary  relationship  is  never  an  element  but 
simply  is  the  result  of  a  joint  venture  if  the  ele- 
ments otherwise  exist.  So  the  Court  is  giving  us  an 
element  something  that  is  not  an  element  at  all. 

We  except  to  the  giving  of  plaintiff's  instruc- 
tion No.  10  upon  the  ground,  first,  that  it  speaks 
of  the  plaintiff's  ability  or  inability  as  being  a  mat- 
ter of  defense  for  a  defendant.  On  the  contrary,  we 
say  that  in  every  case  where  a  plaintiff  sues  for  a 
breach  of  contract,  one  of  the  implications  of  his 
complaint  and  one  of  the  elements  of  his  position  is 
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that  he  be  at  all  times  able  to  perform,  and  that 
shifts  the  burden  that  rests  upon  a  plaintiff  to  make 
a  showing  of  ability  into  a  defense  upon  the  defend- 
ant of  a  showing  of  inability. 

We  except  to  the  instruction  further  upon  the 
ground  that  regardless  whether  the  burden  is  upon 
the  plaintiff  or  upon  the  defendant  the  Court  in- 
structs the  jury  that  it  is  not  necessary  for  the 
plaintiff  to  have  had  ability  to  perform  independ- 
ently of  the  credit  that  would  obtain  by  getting  the 
wine  through  performance  by  the  other  party.  And 
wre  except  to  the  instruction  on  the  further  ground 
that  the  Court  not  only  puts  the  burden  of  a  show- 
ing of  inability  on  the  defendant,  but  makes  that 
be  tested  by  the  presence  or  absence  of  insolvency. 
I  submit  the  matter. 

The  Court:  Mr.  Olshausen,  do  you  wish  to  reply 
to  any  of  Mr.  Naus'  statements'?  [416] 

Mr.  Olshausen:  The  only  thing  I  remember  is 
his  criticism  of  that  instruction  based  on  Beck  v. 
Cagle,  46  Cal.  App.(2d),  which  states  the  elements 
of  a  joint  venture.  I  believe  it  is  our  instruction.  It 
is  one  of  the  five  lettered  instructions,  and  I  will 
say  that  instruction  is  quoted  word  for  word  from 
that  case.  When  he  criticizes  it  he  is  simply  criti- 
cizing the  case. 

Mr.  Naus:  As  a  matter  of  fact,  I  criticize  not 
the  case,  but  I  can  say  right  now  it  is  a  first  class 
lifting  job  of  copying  from  the  opinion,  and  I  still 
except  to  it. 

Mr.  Olshausen:  The  others,  I  think,  are  only 
points  which  have  been  raised  before. 
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The  Court:  I  do  not  know  whether  I  have  over- 
looked anything  or  not. 

Mr.  OLshausen :  I  will  say  on  that  50  percent 
instruction — that  same  point — I  have  looked  at  it 
again  and  it  is  worded  in  such  a  way  that  it  sounds 
like  a  mandatory  instruction.  In  the  second  place, 
on  that  question,  where  the  plaintiff  has  to  share  in 
his  recovery,  and  the  point  that  is  an  out  for  the 
defendant,  your  Honor  refused  instruction  5.  Per- 
haps there  are  formal  objections  to  it.  I  won't  go 
to  instruction  5,  itself,  but  I  would  like  to  call  atten- 
tion to  these  two  cases  at  the  bottom  of  instruction 
5,  and  which  apply  to  the  same  thing.  They  state 
the  general  law  that  I  had  in  mind  when  I  tried  to 
take  exception  to  that  50  percent  instruction,  that 
if  the  plaintiff  was  under  duty  to  divide  the  re- 
covery with  another  person  who  does  not  sue,  that  is 
a  question  purely  between  the  plaintiff  and  the  third 
person,  and  not  a  question  for  the  defendant.  I 
just  call  those  two  citations  to  your  attention:  One 
is  Russ  v.  Tuttle,  158  Cal.  226;  the  other  is  [417] 
Concordia  Fire  Insurance  Co.  v.  Commercial  Bank, 
39  Fed. (2d)  826. 

The  Court:  The  only  instruction  that  I  have 
not  given  you  definite  information  about  is  that  one 
with  reference  to  partnership. 

Mr.  Olshausen :  My  information  on  the  law  is  as 
I  stated.  Now,  I  could  check  Mr.  Naus'  statement 
that  the  ultra  vires  has  been  entirely  abolished  in 
California  once  more  and  I  could  either  tomorrow 
morning  or  the  first  thing  tomorrow  morning 
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The  Court :     Could  you  be  here  at  half  past  nine  ? 

Mr.  Naus:  We  could  determine  that  by  looking 
at  the  code  section  right  now. 

The  Court:     Do  you  mean  the  California  code? 

Mr.  Naus:  Yes,  the  Civil  Code.  The  Ballentine 
revision  of  1931.  They  simply  have  done  away  with 
ultra  vires  as  to  a  corporation  on  one  side  and  a 
shareholder  on  the  other,  a  shareholder  and  an  offi- 
cer. It  is  a  family  fight.  It  is  no  longer  a  part  of 
the  law. 

Mr.  Olshausen:  As  I  say,  I  can  check  that,  and 
if  there  is  anything  to  add  I  can  add  it  tomorrow 
morning. 

The  Court:  Would  it  inconvenience  you  gentle- 
men if  I  ask  you  to  come  tomorrow  morning  at 
half  past  nine?  Could  you  be  here  at  half  past 
nine? 

Mr.  Naus:  I  just  happen  to  have — if  I  could 
make  a  deal  with  the  Yellow  Cab  Company 

The  Court :     Make  it  ten. 

Mr.  Naus:  I  do  not  think  it  will  take  any  more 
than  a  minute.  I  have  said  all  I  wrant  to  say 
about  it. 

The  Court:  Make  it  ten  o'clock.  Bring  it  up 
before  the  jury  is  brought  into  court.  [418] 

(An  adjournment  was  thereupon  taken  until  to- 
morrow, Tuesday,  March  21,  1944,  at  10:00  o'clock 
a.m.)   [419] 
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Tuesday,  March  21,  1944,  10:00  o'clock  A.M. 

The  Court:  Park,  Benziger  &  Co.  v.  Bercut,  on 
trial. 

Mr.  Olshausen:  On  this  matter  of  the  instruc- 
tion that  the  plaintiff  had  power  to  enter  into  a 
partnership  under  New  York  law — that  is  No.  5(a) 
— I  have  looked  at  the  code  section  345,  California 
Civil  Code,  and  the  law  substantially  construing  it, 
or  commenting  on  it,  and  I  have  come  to  the  con- 
clusion that  our  instruction  is  correct,  and,  conse- 
quently, we  still  keep  the  request.  There  is  one  other 
matter.  It  is  that  in  case  it  is-  necessary  for  the 
record  we  state  that  the  grounds  upon  which  we 
have  taken  exception  to  the  instructions  refused  or 
modified — we  are  of  the  opinion  and  take  the  posi- 
tion that  the  instructions  as  requested  were  correct 
statements  of  the  law  and  supported  by  the  evi- 
dence. 

The  Court:  I  shall  refuse  to  give  Plaintiff's  In- 
struction No.  5(a)  which  refers  to  the  matter  you 
have  just  referred  to.  I  received  word  from  my 
secretary  that  the  defendant  wished  to  withdraw 
request  No.  19. 

Mr.  Naus:  I  so  informed  your  secretary,  and  I 
so  informed  Mr.  Olshausen  before  court  convened 
this  morning.    That  is  correct. 

The  Court:     Request  No.  19  is  withdrawn. 

Mr.  Naus:     Withdrawn. 

The  Court:  Referring  to  the  defense  request- 
No.  36,  yesterday  I  stated  that  I  expected  to  give 
that  instruction.  I  now  advise  counsel  that  I  will 
give  the  instruction,  but  I  shall  delete  therefrom 
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the  following:  "And  the  burden  of  proof  is  on  the 
plaintiff."  That  is  the  last  clause  or  phrase  in  the 
instruction.  You  may  have  an  exception  to  that, 
Mr.  Naus,  of  course.  [420] 

Mr.  Naus:  No,  I  don't  think  so,  your  Honor, 
because  I  take  it  in  your  stock  instruction  you  will 
deal  with  the  burden  of  proof,  so  I  take  no  exception 
to  that  deletion. 

The  Court:  Very  well.  Defense  request  No.  35, 
I  stated  yesterday  I  expected  to  give  that  instruc- 
tion. I  shall  strike  from  that  instruction  the  last 
sentence.  The  last  sentence  reads:  "In  addition 
to  those  deductions  you  must  also  deduct  the  50% 
selling  commission  which  was  to  have  been  paid  by 
the  plaintiff  to  Serge  Hermann  because  that  would 
be  clearly  a  selling  expense  of  the  plaintiff  if  Serge 
Hermann  were  only  an  employe  or  salesman  on 
commission  instead  of  a  partner  or  joint  adven- 
turer. ' ' 

Mr.  Naus:  If  the  Court  please,  I  except  to  the 
refusal  to  give  that  instruction  upon  the  ground 
that  the  instruction  is  a  correct  statement  of  the 
law  as  applied  to  the  facts  here,  and  the  matter 
covered  by  that  instruction  the  jury  should  know, 
because  it  goes  to  the  heart  of  the  case  on  the  ques- 
tion of  damages.  Also,  if  the  Court  please,  Rule  51 
has  never  become  entirely  clear  to  me  yet.  It  re- 
quires, of  course,  the  judge  to  announce  before  the 
argument  begins  what  the  instructions  are,  but  the 
exceptions  may  be  taken  before  the  jury  retires  to 
deliberate.  With  that  in  mind  may  we  understand 
that  all  exceptions  taken  by  me  yesterday  and  this 
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morning  shall  be  deemed  to  be  renewed  at  the  time 
the  arguments  conclude  and  before  the  jury  retires'? 

The  Court :     In  compliance  with  Rule  51. 

Mr.  Naus:     Yes. 

The  Court:     Yes. 

Mr.  Olshausen:  Yes.  Of  course,  if  that  is  neces- 
sary, we  would  make  the  same  request. 

The  Court:     Yes.  [421] 

Mr.  Naus:  I  don't  know  whether  it  is  necessary; 
I  am  in  doubt  about  it. 

The  Court:  Well,  I  think  it  is  just  as  wise  to 
have  an  understanding  about  it.  All  exceptions 
taken  by  both  parties  apply  under  the  provisions 
of  Rule  51.  Now,  gentlemen,  I  think  we  will  be  in 
recess  for  five  minutes,  and  then  we  will  bring  the 
jury  in  and  we  will  start  with  the  arguments. 

(The  arguments  of  respective  counsel  were  then 
presented  to  the  jury  and  an  adjournment  was 
taken  until  tomorrow,  Wednesday,  March  22,  1944, 
at  10:00  o'clock  a.m.)  [422] 


Wednesday,  March  22,  1944,  10:00  o'clock  A.M. 

The  Clerk:  Park,  Benziger  &  Co.  v.  Bercut, 
et  al. 

The  Court :     Bring  in  the  jury. 

Mr.  Bourquin:  Mr.  Naus  called  my  attention  to 
this  morning  that  there  may  be  various  fictitious  de- 
fendants— well,  here  is  the  jury. 

The  Court :  I  suppose  what  you  wish  is  an  order 
entered  dismissing  as  to  all  fictitious  defendants? 

Mr.  Bourquin:     Yes,  your  Honor. 
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The  Court:     The  Clerk  will  make  that  entry. 

CHARGE  TO  THE  JURY 

The  Court  (Orally) :  This  is  an  action  between 
Park,  Benziger  &  Co.,  Inc.,  a  corporation,  as  plain- 
tiff, and  Pierre  Bercut  and  Jean  Bercut  doing  busi- 
ness as  P.  &  J.  Cellars,  defendants.  The  action  is 
brought  for  breach  of  a  contract  under  which  the 
defendants  agreed  to  sell  and  deliver  certain  speci- 
fied quantities  of  wine.  The  plaintiff  alleges  that 
the  contract  was  assigned  to  it  and  that  after  the 
assignment,  but  before  the  time  for  performance  by 
the  defendants,  the  defendants  repudiated  the  con- 
tract and  refused  to  perform  the  same.  Refusal  to 
perform  before  the  time  for  performance  is  known 
as  anticipatory  breach. 

The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendants '  contract. 

You  are  instructed  that  if  you  find  that  the  de- 
fendants repudiated  their  contract  with  plaintiff 
either  by  telling  plaintiff  that  they  would  not  per- 
form or  by  acts  inconsistent  with  defendants'  con- 
tinued performance  of  their  obligation  under  the 
[423]  contract,  then  the  plaintiff  may  sue  immedi- 
ately for  breach  of  the  contract. 

The  defendants  Bercut  admit  that  they  did  not 
deliver  any  of  the  wine  mentioned  in  the  contract, 
and  they  defend  on  the  ground  that  the  contract 
was  canceled  or  terminated  by  mutual  abandon- 
ment on  April  27,  1943. 

It  is  the  duty  of  the  Judge  to  instruct  you  as  to 
the  law  that  is  applicable  to  this  case,  and  it  is  your 
duty,  as  jurors,  to  follow  the  law  as  given  to  you 
in  these  instructions. 
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I  charge  you  that  it  is  your  exclusive  province  to 
determine  the  facts  in  the  case,  and  to  consider  the 
evidence  and  value  of  the  evidence.  You  are  not 
bound  to  decide  in  conformity  with  the  declarations 
of  any  number  of  witnesses  which  do  not  produce 
conviction  in  your  minds,  against  a  lesser  number 
or  against  a  presumption  of  law  or  evidence  which 
satisfies  your  minds;  in  other  words,  it  is  not  the 
greater  number  of  witnesses  which  should  control 
you  where  their  evidence  is  not  satisfactory  to  your 
minds,  as  against  a  lesser  number  whose  testimony 
does  satisfy  your  minds. 

The  testimony  of  one  witness  entitled  to  full 
credit  is  sufficient  for  the  proof  of  any  fact  and 
would  justify  a  verdict  in  accordance  with  such  tes- 
timony even  though  a  number  of  witnesses  on  the 
other  side  might  testify  to  an  opposite  state  of  facts, 
if,  from  the  whole  case,  the  jury  believes  that  the 
greater  weight  of  the  evidence  considering  its  re- 
liability and  the  credibility  of  the  witness  is  on  the 
side  of  the  one  witness  as  against  the  greater  num- 
ber of  witnesses. 

In  civil  cases  a  preponderance  of  evidence  is  all 
;  that  is  required,  that  is,  such  evidence  as,  when 
weighed  with  that  opposed  to  it,  has  more  convinc- 
ing force.  [424] 

In  weighing  the  evidence  you  are  to  consider  the 
credibility  of  witnesses  who  have  testified  in  the 
case.  You  are  the  sole  and  exclusive  judges  of  their 
credibility.  For  the  purpose  of  determining  the 
credibility  of  the  witnesses  you  may  take  into  con- 
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sideration  their  conduct;  their  character,  as  shown 
by  the  evidence;  their  manner  on  the  stand;  their 
relation  to  the  parties,  if  any;  their  interest  in  the 
case;  their  bias  and  prejudice,  if  any;  their  degree 
of  intelligence;  the  reasonableness  or  unreasonable- 
ness of  their  statements;  and  the  strength  or  weak- 
ness of  their  recollection.  A  witness  is  presumed  to 
speak  the  truth.  This  presumption,  however,  may 
be  overcome  by  the  manner  in  which  the  witness 
testifies,  by  the  character  of  his  testimony,  or  his 
motives,  or  by  contradictory  evidence. 

A  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others;  and  if  you  are  convinced 
that  a  witness  has  wilfully  sworn  falsely  as  to  a 
material  point,  you  must  treat  all  of  his  testimony 
with  distrust  and  suspicion,  and  reject  it  all  unless 
you  shall  be  convinced,  notwithstanding  the  base 
character  of  the  witness,  that  he  has  in  other  par- 
ticulars sworn  to  the  truth. 

You  should  not  consider  as  evidence  any  state- 
ment of  counsel  made  during  the  trial,  unless  such 
statement  is  made  as  an  admission  or  stipulation 
conceding  the  existence  of  a  fact  or  facts. 

You  must  not  consider  for  any  purpose  any  evi- 
dence offered  and  rejected,  or  which  has  been 
stricken  out  by  the  court;  such  evidence  is  to  be 
treated  as  though  you  had  never  heard  it.  You  are 
to  decide  this  case  solely  upon  the  evidence  that 
has  been  introduced  before  you  and  the  inferences 
which  you  may  deduce  therefrom,  and  such  pre- 
sumption as  the  law  may  deduce  therefrom  as  stated 
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in  these  instructions,  and  upon  the  law  as  [425] 
given  you  in  these  instructions. 

If  you  find  that  evidence  has  been  suppressed, 
you  may  infer  that  it  would  be  adverse  if  produced. 

I  instruct  you  that  the  contract  between  Chateau 
Montelena  of  New  York  and  the  defendants,  dated 
January  29,  1943,  and  modified  by  letter  dated  Feb- 
ruary 3,  1943,  was  a  contract  for  the  sale  of  mer- 
chandise in  the  ordinary  course  of  business,  the 
assignment  thereof  was  not  prohibited  by  statute 
nor  by  the  contract  itself,  and  that  said  contract 
was  assignable. 

I  instruct  you  that  the  assignment  of  a  contract 
transfers  to  the  assignee  all  of  the  right  and  title 
of  the  assignor  in  the  contract. 

You  are  instructed  that  the  Chateau  Montelena  of 
New  York  assigned  the  contract  dated  January  29, 
1943  between  Chateau  Montelena  of  New  York  and 
Pierre  Bercut  and  Jean  Bercut  doing  business  as 
P.  &  J.  Cellars,  to  the  plaintiff,  Park,  Benziger  & 
Co.,  Inc. 

The  law  does  not  require  an  assignment  to  be  in 
any  particular  form. 

If  by  its  terms  the  obligations  of  a  written  contract 
are  expressly  made  binding  upon  successors  and 
assigns  of  the  parties  thereto,  no  express  assumption 
of  those  obligations  by  an  assignee  thereof  is  neces- 
sary. 

The  court  instructs  you  that  when  the  assignor 
of  a  contract  has  performed  or  offered  to  perform 
all  the  requirements  of  said  contract  imposed  upon 
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him  prior  to  the  assignment,  and  that  thereafter 
the  assignee  has  performed  or  offered  to  perform 
all  the  requirements  of  said  contract  imposed  upon 
him,  the  assignee  is  entitled  to  performance  of  the 
contract  from  the  other  party.  [426] 

If  you  find  that  the  assignor  Chateau  Montelena 
of  New  York  performed  or  offered  to  perform  all 
the  requirements  of  the  contract  of  January  29, 
1943,  on  its  part  prior  to  the  assignment  thereof,  and 
that  after  said  assignment,  the  plaintiff,  Park,  Ben- 
ziger  &  Co.,  Inc.,  performed  or  offered  to  perform 
on  its  part  all  of  the  requirements  of  the  contract 
dated  January  29,  1943,  and  that  the  contract  was 
not  terminated,  you  should  find  that  the  said  plain- 
tiff was  entitled  to  performance  from  the  defend- 
ants. 

The  court  instructs  you  that  when  one  party  to  a 
contract  notifies  the  other  party  that  he  will  not 
perform  the  obligations  of  the  contract,  this  repudi- 
ation excuses  further  performance  by  the  other 
party. 

If  you  find  that  on  or  about  the  27th  day  of  April, 
1943,  the  defendants  repudiated  the  contract  of 
January  29,  1943,  and  refused  to  perform  said  con- 
tract, you  should  find  that  the  plaintiff  was  excused 
from  further  performance. 

You  are  instructed  that  an  offer  of  substantially 
different  terms  from  those  in  the  contract  between 
the  parties,  stated  with  the  intention  not  to  per- 
form the  original  contract,  constitutes  a  repudia- 
tion of  the  contract  by  the  party  making  said  offer. 

If  you  find  that  the  defendants  offered  to  plaintiff 
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"three  cars  for  cash"  and  other  cars  to  be  decided 
upon  later,  if  at  all,  with  the  intention  not  to  pro- 
ceed with  the  original  contract,  and  if  you  find  that 
the  original  contract  was  not  abandoned,  you  will 
find  that  the  defendants  repudiated  and  breached 
their  contract  with  the  plaintiff. 

Defendants  claim  that  the  contract  involved  in 
this  case  was  abandoned  by  mutual  consent  of  the 
defendants  and  the  plaintiff.  You  are  instructed 
that  abandonment  is  an  affirmative  [427]  defense 
and  that  the  burden  of  proving  the  same  by  a  pre- 
ponderance of  evidence  rests  upon  the  defendants. 

A  contract  can  be  mutually  abandoned  by  the 
parties  before  performance  begins  or  at  any  stage 
of  their  performance  and  each  of  the  parties  re- 
leased from  any  further  obligation  on  account  of 
such  contract.  The  contract  may  be  abandoned  by 
a  written  agreement  or  an  oral  agreement,  or  an 
agreement  or  undertaking  partly  in  writing  and 
partly  oral.  The  fact  of  such  abandonment  can  be 
established  by  evidence  of  the  acts  and  declarations 
of  the  parties.  If  you  find  that  on  or  about  the  26th 
and  27th  days  of  April,  1943,  Serge  Hermann  and 
plaintiff  and  the  defendants  herein  mutually  agreed 
to  terminate  or  abandon  the  contract,  plaintiff's 
Exhibit  No.  2,  then,  and  in  such  event,  your  verdict 
should  be  for  the  defendants. 

To  constitute  an  abandonment  of  a  contract  there 
must  exist  on  the  part  of  all  parties  concerned  an 
actual  intent  to  abandon  together  with  unequivocal, 
positive  acts  inconsistent  with  continued  perform- 
ance of  the  contract. 
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If  you  find  that  the  circumstances  show  no  actual 
intent  on  the  part  of  the  plaintiff,  Park,  Benziger  & 
Co.,  Inc.,  to  abandon  said  contract  of  January  29, 
1943,  then  you  should  find  against  the  defendants 
on  the  alleged  defense  of  mutual  abandonment. 

The  inference  of  abandonment  may  arise  either 
from  a  single  act  or  from  a  series  of  acts.  The  ques- 
tion is  whether  there  was  an  abandonment,  not 
whether  it  is  evidence  by  one  act  or  by  many. 

When  a  contract  has  been  once  mutually  aban- 
doned, it  cannot  thereafter  be  revived  or  restored 
to  life  by  one  of  the  parties  alone  because  he 
changes  his  mind,  even  though  the  change  [428]  of 
mind  may  occur  in  the  next  minute  or  hour  or  day 
after  the  mutual  abandonment  occurred.  If  you 
find  from  the  evidence  that  the  contract  of  Janu- 
ary 29,  1943,  was  mutually  abandoned  by  all  par- 
ties at  the  moment  that  Serge  Hermann  signed  and 
delivered  the  paper  of  April  27,  1943,  then  I  instruct 
you  that  the  contract  could  not  be  thereafter  re- 
vived or  restored  to  life  without  the  assent  or 
consent  of  the  Bercuts. 

The  evidence  shows  that  "Chateau  Montelena  of 
New  York"  was  simply  a  business  or  trade  name 
adopted  or  used  by  the  wife  of  Serge  Hermann  in 
connection  with  the  wine  contract  with  the  Bercuts, 
and  that  Serge  Hermann  had  complete  and  entire 
charge  of  the  business  dealings  under  the  name  of 
Chateau  Montelena  of  New  York.  I  therefore  in- 
struct you  that  for  the  purposes  of  the  present  law- 
suit you  are  to  consider  Serge  Hermann  and  Cha- 


vs.  Park,  Benziger  &  Co.,  Inc.  515 

teau  Montelena  of  New  York  as  one  and  the  same, 
and  the  act  or  conduct  of  either  as  the  act  or  con- 
duct of  the  other,  and  any  mention  of  either  in 
these  instructions  shall  be  deemed  to  include  the 
other  or  both. 

The  evidence  shows  that  the  paper  of  April  27, 
1943  was  signed  only  by  Serge  Hermann.  You  must 
therefore  consider  and  determine  the  relationship 
between  Serge  Hermann  and  the  plaintiff,  Park, 
Benziger  &  Co. 

The  cancellation  or  termination  writing  or  paper 
of  April  27,  1943,  is  signed  by  defendants  Bercut 
and  by  Serge  Hermann  for  Chateau  Montelena  of 
New  York,  the  same  parties  who  were  the  parties  to 
the  original  contract  of  January  29,  1943.  If  you 
find  from  the  evidence  that  on  April  27,  1943,  when 
the  writing  or  paper  of  that  date  was  signed  Serge 
Hermann  was  a  joint  adventurer  with  the  plaintiff, 
Park,  Benziger  &  Co.,  and  that  he  signed  on  behalf 
of  the  joint  venture,  then  I  instruct  you  that  [429] 
imder  the  circumstances  of  this  case  the  plaintiff 
was  bound  by  Serge  Hermann's  act  and  signature 
in  signing  on  April  27,  1943,  and  your  verdict 
should  accordingly  be  in  favor  of  defendants  Bercut. 

Transactions  which  one  joint  adventurer  makes 
on  his  own  behalf  alone  do  not  bind  the  other  joint 
adventurers. 

To  constitute  a  joint  adventure,  there  must  be  at 
least  (a)  a  community  of  interest  in  the  object  of 
the  undertaking;  (b)  an  equal  right  to  direct  and 
govern  the  conduct  of  each  other  with  respect  there- 
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to;  (c)  share  in  the  losses  if  any;  (d)  close  and 
even  fiduciary  relationship  between  the  parties. 

Each  one  of  two  or  more  joint  adventurers  has 
power  to  bind  the  others  in  matters  within  the  scope 
of  the  joint  enterprise,  in  dealings  with  third  per- 
sons, regardless  of  any  limitations  or  authority  that 
may  have  been  agreed  between  the  joint  adven- 
turers, if  the  third  person  is  unaware  of  the  limita- 
tion of  authority  at  the  time  of  acting. 

The  plaintiff,  Park,  Benziger  &  Co.,  claims  that 
Serge  Hermann  was  merely  employed  by  it  as  an 
employee  or  salesman  working  on  a  commission  of 
50%  of  net  profits.  The  defendants  Bercut  claim 
that  Park,  Benziger  &  Co.  and  Serge  Hermann  were 
either  partners  or  joint  adventurers  in  the  matter 
of  the  Bercut  wine.  If,  as  plaintiff  claims,  Serge 
Hermann  was  merely  an  employee  or  salesman,  then 
Park,  Benziger  &  Co.  would  not  be  bound  by  Her- 
mann's act  in  signing  the  paper  of  April  27.  How- 
ever, if  as  the  defendants  Bercut  claim,  Hermann 
was  either  a  partner  of,  or  joint  adventurer  with, 
Park,  Benziger  &  Co.  in  the  matter  of  the  Bercut 
wine,  then  you  might  infer  from  the  whole  of  the 
evidence  that  Park,  Benziger  &  Co.  were  bound  by 
the  act  of  Hermann  in  signing  the  paper  of  April 
27.  [430] 

A  partnership  is  an  association  of  two  or  more 
persons  to  carry  on  as  co-owners  a  business  for 
profit. 

A  joint  adventure  is  something  like  a  partnership 
but  is  not  identical  with  it.   A  joint  adventure  is  an 
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association  of  two  or  more  persons  or  corporations 
to  carry  out  a  single  business  enterprise  for  profit. 
It  is  usually  although  not  necessarily  limited  to  a 
single  transaction,  although  the  business  of  conduct- 
ing it  to  a  successful  termination  may  continue  for 
a  number  of  years.  The  name  "joint  adventurer" 
is  applied  to  those  special  combinations  of  two  or 
more  persons  or  corporations,  where  in  some  specific 
venture  a  profit  is  jointly  sought  without  any  actual 
partnership  or  corporate  designation. 

In  considering  whether  or  not  a  relationship  such 
as  that  of  joint  adventurers  or  -partners  has  been 
created,  the  law  is  guided  in  part  by  the  acts  of  the 
parties,  and  is  not  limited  to  their  spoken  or  written 
words. 

In  determining  whether  or  not  there  was  a  joint 
adventure,  you  shall  not  fasten  your  attention  upon 
any  one  paper  or  any  one  term  of  a  paper  or  any 
one  act  alone  to  the  exclusion  of  everything  else. 
You  should  consider  the  whole  scope  of  the  arrange- 
ment and  each  part  of  it  should  be  considered  in 
relation  to  all  other  parts.  Look  at  the  arrangement 
as  a  whole. 

I  further  instruct  you  that  in  this  lawsuit  the 
question  is  not  merely  whether  there  was  a  joint 
adventure  as  between  Serge  Hermann  and  the 
plaintiff,  but  whether  as  between  them  on  one  side, 
and  the  defendants  Bercut  on  the  other,  there  was 
one;  and  in  such  situation  the  relationship  of  joint 
adventurers  may  be  determined  by  you  from  the 
apparent  purposes  and  the  acts  and  conduct  of  Her- 
mann, Elman  and  Benziger,  because  the  law  says 
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that  the  acts  and  conduct  of  parties  may  speak 
above  their  ex-  [431]  pressed  declarations  to  the 
contrary. 

Of  course,  the  wages  or  compensation  of  a  mere 
employee  or  salesman  may  be  measured  by  a  per- 
centage of  the  profits  of  a  business,  but  in  deter- 
mining whether  there  was  a  joint  adventure  you 
may  inquire  whether  the  person  who  renders  or  is 
to  render  the  services  is  himself  the  promoter  or  an 
original  party  to  the  enterprise.  If  you  find  from 
the  evidence  that  Serge  Hermann  was  the  promoter 
of  the  whole  enterprise,  and  the  original  party  to 
it,  you  are  at  liberty  to  infer  that  he  was  a  joint 
adventurer  rather  than  a  mere  employee  or  sales- 
man. 

I  instruct  you  that  the  defendants  have  raised 
the  defense  of  plaintiff's  alleged  inability  to  pay 
for  wine  which  the  plaintiff  purchased  under  the 
contract.  You  are  instructed  that  the  defendants 
were  not  justified  in  repudiating  the  contract  unless 
the  plaintiff  were  actually  insolvent.  The  burden 
of  proving  such  a  defense  is  on  the  defendants.  You 
are  instructed  that  no  evidence  has  been  offered 
tending  to  show  that  the  plaintiff  is  or  ever  was 
insolvent.  Mere  doubts  of  the  solvency  of  the  other 
party  afford  no  defense  to  the  party  who  refuses 
to  perform  the  contract  according  to  its  terms  be- 
cause of  such  suspicion. 

With  respect  to  the  occurrences  on  April  26  and 
27  in  1943  one  of  the  two  results  is  true :  either  the 
original  contract  of  January  29,  1943,  was  can- 
celled or  terminated  by  mutual  abandonment  when 
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the  paper  of  April  27,  1943,  was  signed  and  deliv- 
ered, or  else  it  was  repudiated  by  the  defendants 
Bercut.  If  you  find  that  there  was  such  a  termina- 
tion on  April  27,  then  your  verdict  must  be  in  favor 
of  defendants  Bercut,  and  there  is  no  need  for  you 
to  consider  anything  further.  If  you  find  that  in- 
stead of  such  termination  there  was  a  repudiation 
of  the  [432]  original  contract,  then  your  verdict 
should  be  in  favor  of  plaintiff,  Park,  Benziger  & 
Co.,  and  accordingly  you  would  need  to  consider 
how  to  measure  the  amount  of  damages  suffered 
by  it. 

I  will  instruct  you  on  the  subject  of  the  measure 
of  damages  because  it  is  my  duty  to  instruct  you  as 
to  all  the  law  that  may  become  pertinent  to  your 
deliberations.  I,  of  course,  do  not  know  whether 
you  will  need  the  instructions  on  measuring  dam- 
ages, and  the  fact  that  I  give  them  to  you  must  not 
be  considered  as  intimating  any  views  of  my  own 
on  the  issue  of  liability  or  as  to  which  party  is 
entitled  to  your  verdict.  It  is  for  you  to  determine 
from  the  evidence  whether  the  plaintiff  was  bound 
by  the  agreement  of  termination  or  cancellation 
dated  April  27,  1943.  If  it  was,  your  verdict  should 
be  in  favor  of  defendants  Bercut.  If  plaintiff  was 
not  bound,  then  you  will  be  guided  by  the  instruc- 
tions as  to  how  to  measure  the  amount  of  plaintiff's 
damages. 

Although  the  agreement  dated  January  29,  1943, 
purports  to  be  for  the  sale  of  60,000  cases  of  wine, 
a  price  is  fixed  for  only  26,691  cases  and  the  price 
for  the  remainder  of  33,309  cases  was  left  to  be 
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determined  by  future  negotiations  which  never  took 
place.  Under  such  circumstances  the  contract  must 
be  treated  as  one  for  the  sale  of  only  26,691  cases. 
If  you  find  that  plaintiff  is  entitled  to  recover,  you 
will  ascertain  the  damages,  if  any,  suffered  by  him 
on  the  basis  of  a  contract  for  the  sale  of  only  26,691 
cases  of  wine. 

I  instruct  you  that  the  evidence  before  you  is 
insufficient  to  show  that  the  goods  were  obtainable 
elsewhere,  that  is,  it  is  insufficient  to  show  an  avail- 
able market.  On  the  contrary  it  shows  no  available 
market.  The  rule  in  such  case  is  that  the  measure 
of  the  buyer's  damages  is  the  loss  directly  and 
naturally  resulting  in  the  ordinary  course  of  events 
from  the  seller's  breach  [433]  of  contract,  which 
rule  as  specifically  applied  to  this  case  now  before 
you  means  that,  if  you  find  there  was  a  breach, 
either  (1)  the  amount  of  the  buyer's  outlay  of  ex- 
pense in  the  course  of  preparing  to  carry  out  the 
contract  before  he  knew  that  the  seller  would  not 
perform,  or  (2)  the  net  profits,  if  any,  that  the 
buyer  was  reasonably  certain  to  have  made  if  the 
seller  had  performed  the  contract. 

In  first  arriving  at  the  amount  of  gross  profits 
as  a  basis  from  which  to  make  the  necessary  de- 
ductions to  determine  net  profits,  I  instruct  you 
that  you  cannot  in  any  event  use  a  greater  markup 
by  plaintiff  over  the  cost  to  it  than  the  markup  per- 
mitted under  OPA  regulations  as  a  price  ceiling. 

The  term  "profits,"  as  I  use  it  in  these  instruc- 
tions, does  not  mean  gross  profits.  " Gross  profits" 
are  really  not  profits  at  all  within  the  contemplation 
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of  the  law,  for  they  generally  refer  to  the  excess 
in  the  selling  price  over  the  cost  price  without  de- 
ducting the  expenses  of  resale  and  other  costs  of 
doing  business.  If  a  buyer  is  entitled  to  an  award 
at  all  because  of  loss  of  profits,  the  award  must  be 
confined  to  net  profits.  "Net  profits"  are  the  gains 
from  sales  after  deducting  the  expenses  of  doing 
business,  together  with  the  interest  on  the  capital 
employed. 

Even  though  the  law  lays  down  the  rule  that  in 
case  of  a  seller's  breach  of  an  obligation  to  deliver 
goods  not  obtainable  elsewhere  the  buyer's  damages 
may  be  measured  by  his  loss  of  profits,  neverthe- 
less the  buyer  must  make  proof  showing  that  it 
was  reasonably  certain  that  the  profits  would  have 
been  made.  Guesswork  or  conjecture  or  speculation 
cannot  be  used  as  a  substitute  for  proof.  That  is  not 
peculiar  to  the  law  of  sales  alone,  but  is  applicable 
to  all  civil  actions  for  damages  for  [434]  breach  of 
contract.  Not  only  must  the  plaintiff  prove  the 
breach,  but  he  must  also  prove  the  damages  by  a 
sufficiency  of  evidence  as  distinguished  from  guess- 
work or  conjecture. 

I  instruct  you  that  breach  of  contract  for  the  sale 
of  goods  by  the  seller  of  said  goods  prior  to  the 
delivery  thereof  when  there  is  no  market  on  which 
the  goods  can  be  purchased  entitled  the  plaintiff  to 
the  loss  of  profits  reasonably  certain  to  have  been 
realized  by  said  plaintiff  on  the  entire  contract. 

If  you  find  that  the  plaintiff  suffered  a  loss  of 
profit  on  26,691  cases  of  wine,  and  you  find  that 
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said  profit  could  reasonably  have  been  expected, 
and  if  your  verdict  is  for  the  plaintiff,  you  will 
find  for  the  plaintiff  in  a  sum  not  exceeding  the 
amount  of  such  profit. 

In  the  instructions  I  have  given  you  thus  far  I 
have  given  you  the  general  rules  for  measuring 
damages.  I  further  instruct  you,  however,  that  a 
buyer  who  claims  damages  from  a  seller  for  non- 
delivery of  the  goods  is  always  under  a  duty  to 
minimize  or  mitigate  his  damages,  that  is,  to  keep 
them  down  if  reasonably  possible.  There  is  con- 
flicting testimony  before  you  as  to  the  amount  of 
wine  offered  by  Jean  Bercut  to  plaintiff  immedi- 
ately after  the  cancellation  agreement  of  April  27, 
1943,  was  signed  and  delivered.  If  you  find  that  he 
then  offered  to  plaintiff  only  three  carloads  of  the 
same  wine  for  cash  but  otherwise  at  the  contract 
price  and  terms,  then  you  cannot  award  plaintiff 
any  lost  profits  on  those  three  cars,  aggregating  ap- 
proximately 4500  cases,  because  plaintiff's  duty  to 
keep  his  damages  down  exists  even  though  the 
Bercuts  were  the  only  source  whence  the  wine  could 
be  obtained.  The  26,691  cases  covered  by  the  con- 
tract must  accordingly  be  reduced  to  the  extent  of 
the  three  carloads  or  approximately  4500  cases. 

[435] 
If  you  find  that  immediately  after  the  cancella- 
tion agreement  of  April  27,  1943,  was  signed  and 
delivered,  Jean  Bercut  offered  to  the  plaintiff  not 
merely  three  carloads  but  all  of  the  26,691  cases 
of  wine  on  hand  at  the  prices  stated  in  the  contract, 
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but  for  cash  in  advance,  then  in  that  event  I  in- 
struct you  that  regardless  of  whether  or  not  other 
wine  was  available  elsewhere  in  the  market,  you 
cannot  award  to  plaintiff  any  damages  because  of 
a  market  price  in  excess  of  the  contract  price,  nor 
any  damages  because  of  loss  of  anticipated  profits. 
The  only  damage  to  plaintiff  through  paying  cash 
in  advance  would  be  limited  to  interest  for  the  use 
of  the  money  for  the  short  period  of  time  between 
the  date  of  cash  payment  in  advance  and  the  time 
of  arrival  of  the  wine  at  destination  thereafter 
when  the  plaintiff  would  otherwise  have  been  re- 
quired to  pay  the  draft  attached  to  the  bill  of  lading 
for  each  carload. 

In  arriving  at  your  verdict  you  must  not  resort 
to  the  determination  of  chance;  that  is,  you  must 
not  arrive  at  your  verdict  by  dividing  by  twelve,  or 
any  other  number,  the  sum  of  the  various  amounts 
at  which  each  of  you  would  fix  the  verdict  and  then 
take  the  quotient  as  the  verdict. 

You  must  weigh  and  consider  this  case  without 
regard  to  sympathy,  prejudice,  or  passion  for  or 
against  either  party  to  the  action.  It  is  the  duty  of 
the  jurors  to  deliberate  and  consult  with  a  view  to 
reaching  an  agreement,  if  they  can  do  so  without 
violence  to  their  individual  judgment  upon  the  evi- 
dence under  the  instructions  of  the  court.  Each 
juror  must  decide  the  case  for  himself  or  herself, 
but  should  do  so  only  after  a  consideration  of  the 
case  with  fellow  jurors,  and  a  juror  should  not  hesi- 
tate to  change  his  or  her  views  or  opinions  on  the 
case  when  convinced  that  they  are  erroneous.    No 
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juror  should  vote  [436]  for  either  party,  nor  be 
influenced  in  so  voting,  for  the  single  reason  that  a 
majority  of  the  jury  should  be  in  favor  of  such 
party.  In  other  words,  you  should  not  surrender 
your  honest  convictions  concerning  the  effect  or 
weight  of  evidence  for  the  mere  purpose  of  return- 
ing a  verdict  solely  because  of  the  opinion  of  the 
other  jurors.   Your  verdict  must  be  unanimous. 

There  have  been  prepared  for  your  convenience 
two  forms  of  verdict ;  the  first,  after  the  entitlement 
of  court  and  cause,  reads  as  follows:  "Verdict.  We, 
the  jury,  find  in  favor  of  the  plaintiff  and  assess 
the  damages  against  the  defendants  in  the  sum  of 
(blank)  dollars."  Then  there  is  a  place  for  the 
signature  of  the  foreman.  The  second  form  reads 
as  follows,  after  the  entitlement  of  court  and  cause : 
"  Verdict.  We,  the  jury,  find  in  favor  of  the  defend- 
ants," and  then  follows  a  blank  space  for  the  signa- 
ture of  the  foreman. 

When  you  have  arrived  at  your  verdict,  if  you 
find  in  favor  of  the  plaintiff  the  foreman  will  fill 
out  the  form  I  have  described  and  write  therein 
the  amount  of  damages  you  have  found,  and  after 
the  verdict  has  been  arrived  at  the  foreman  will 
sign  the  verdict  and  you  will  be  returned  to  court, 
where  it  may  be  delivered. 

The  jury  may  now  retire. 

Mr.  Bourquin :  Your  Honor,  may  I  address  your 
Honor  under  the  Rule  51  to  complete  our  record? 
I  desire  to  add  an  additional  objection  and  excep- 
tion to  the   charge,   and  to  the  instruction  which 
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your  Honor  has  modified,  since  the  agreement  with 
respect  to  the  exceptions  and  as  modified  was  given. 
The  plaintiff  desires  to  assign  as  error  the  giving 
of  the  instruction  which  I  take  it  is  defendants'  No. 
36  as  modified  and  as  given,  wherein  that  in-  [437] 
struction  assumes  that  the  O.P.A.  regulation  or 
ceiling  affected  plaintiff's  resale  price. 

The  Court:     Yes. 

Mr.  Bourquin:  We  make  the  objection  upon  the 
ground  that  there  is  no  evidence  or  proof  of  the 
application  of  such  a  regulation  to  the  prices  in 
question  upon  the  plaintiff's  part,  and  the  evidence 
of  Elman  is  uncontradicted  that  the  suggested 
August,  1943  markup  regulation  did  not  affect 
prices  theretofore  established,  and  upon  the  further 
groimd  that  the  price  for  resale  of  this  wine  was 
fixed  and  established  in  April  and  May,  1943. 

The  Court :  I  regret  the  necessity  for  mentioning 
that  at  this  time.  I  thought  we  had  devoted  most, 
or  the  greater  part,  of  Monday  to  a  discussion  of 
the  instructions  and  hearing  exceptions  in  that  re- 
gard. 

Mr.  Bourquin:  Because,  your  Honor,  my  asso- 
ciates advise  me  that  the  proposed  form  of  instruc- 
tion which  I  now  object  to  was  not  the  subject  of 
objection  before,  that  the  instruction  as  now  given 
was  not  the  form  proposed  but  was  another  form, 
and  there  has  been  apparently  a  modification  to 
meet  the  objection  that  was  made,  but  this  objec- 
tion is  not  in  the  record. 

The  Court:     I  announced  yesterday  morning,  I 
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think  it  was  yesterday  morning,  that  I  had  modified 
that  instruction  in  certain  particulars  by  striking 
out  the  last  clause  of  it.  That  was  the  only  change 
that  was  made  in  it,  the  only  modification  that  was 
made  in  it.  Do  you  wish  to  say  anything,  Mr.  Naus  ? 

Mr.  Naus:  I  submit  the  matter.  I  will  say 
nothing  at  this  time,  because  it  was  fully  covered 
by  stipulation  yesterday.    This  is  in  violation  of  it. 

The  Court :  That  is  my  understanding  of  it.  The 
jury  will  now  retire.  [438] 

(The  jury  retired  at  11:00  a.  m.,  and  at  2:25  p.  m. 
court  was  convened  in  the  absence  of  the  jury.) 

The  Court:  I  received  a  request  from  the  jury 
which  reads  as  follows:  "Please  get  us  copy  of 
O.P.A.  price  regulation  on  retail  and  wholesale 
prices  effective  sometime  during  August,  1943." 

I  set  aside  Monday,  March  20th,  for  the  purpose 
of  considering  instructions  to  the  jury  in  accord- 
ance with  the  provisions  of  Rule  51  of  the  Federal 
Rules  of  Civil  Procedure.  At  that  time  I  undertook 
to  inform  counsel  of  my  proposed  action  upon  the 
requests  prior  to  their  arguments,  in  accordance 
with  the  provisions  of  that  section  of  the  code.  I 
now  ask  the  reporter  to  read  the  record  in  refer- 
ence to  defense  request  No.  36. 

The  Reporter  (reading) :  "The  Court:  I  am  giv- 
ing defense  request  No.  36." 

Sometime  subsequent:  "Mr.  Olshausen:  The  next 
is  36.  We  except  to  that  because  it  puts  the  burden 
on  plaintiff  of  proving  the  O.P.A.  limitations  on 
their  own  case."  Mr.  Olshausen  read  the  instruc- 
tion. 
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The  Court:  I  am  wondering  if  the  instruction 
as  read  by  Mr.  Olshausen  ought  not  to  be  placed 
in  the  record.   It  reads  as  follows: 

''In  first  arriving  at  the  amount  of  gross 
profits  as  a  basis  from  which  to  make  the  neces- 
sary deductions  to  determine  net  profits,  I  in- 
struct you  that  you  cannot  in  any  event  use  a 
greater  markup  by  plaintiff  over  the  cost  to  it 
than  the  markup  permitted  under  OPA  regula- 
tions as  a  price  ceiling ;  and  the  burden  of  proof 
is  on  the  plaintiff."  [439] 

Proceed. 

The  Reporter  (reading) :  "Now,  it  is  not 
clear  just  the  burden  of  proof  of  what,  but  it 
sounds  as  if  he  is  saying  you  have  to  prove 
the  O.P.A.  maximum,  and  I  do  not  believe  that 
is  part  of  the  plaintiff's  case." 

The  Court:  Was  anything  said  by  Mr.  Naus  in 
reply  to  that? 

The  Reporter:     No,  sir. 

The  Court :  What  happened  the  following  morn- 
ing, Tuesday  morning,  March  21,  with  reference  to 
that  defense  request  36? 

The  Reporter  (reading):  "The  Court:  Re- 
ferring to  the  defense  request  No.  36,  yesterday 
I  stated  that  I  expected  to  give  that  instruction, 
but  I  shall  delete  therefrom  the  following :  '  And 
the  burden  of  proof  is  on  the  plaintiff.'  That  is 
the  last  clause  or  phrase  in  the  instruction. 
You  may  have  an  exception  to  that,  Mr.  Naus, 
of  course. 
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Mr.  Naus:  No,  I  don't  think  so,  your  Honor, 
because  I  take  it  in  your  stock  instructions 
you  will  deal  with  the  burden  of  proof,  so  I 
take  no  exception  to  that  deletion." 

The  Court:  Now,  will  you  read,  please,  what 
Mr.  Bourquin  said  this  morning  with  reference  to 
that  same  matter? 

The  Reporter  (reading):  "Mr.  Bourquin: 
Your  Honor,  may  I  address  your  Honor  under 
the  Rule  51  to  complete  our  record?  I  desire 
to  add  an  additional  objection  and  exception  to 
the  charge,  and  to  the  instruction  which  your 
Honor  has  modified,  since  the  agreement  with 
respect  to  the  exceptions  and  as  modified  was 
given.  The  plaintiff  desires  to  assign  as  error 
the  giving  of  the  instruction  which  I  take  it  is 
defendants'  No.  36  as  modified  and  as  given, 
wherein  that  instruction  assumes  that  the 
O.P.A.  regulation  or  [440]  ceiling  affected 
plaintiff's  resale  price. 

"The  Court:     Yes. 

"Mr.  Bourquin:  We  make  the  objection 
upon  the  ground  that  there  is  no  evidence  or 
proof  of  the  application  of  such  a  regulation  to 
the  prices  in  question  upon  the  plaintiff's  part, 
and  the  evidence  of  Elman  is  uncontradicted 
that  the  suggested  August,  1943  markup  regula- 
tions did  not  affect  prices  theretofore  estab- 
lished, and  upon  the  further  ground  that  the 
price  for  resale  of  this  wine  was  fixed  and 
established  in  April  and  May,  1943." 


vs.  Park,  Benziger  &  Co.,  Inc.  529 

The  Court:     What  did  I  say? 

The  Reporter  (reading)  :  "The  Court:  I  re- 
gret the  necessity  for  mentioning  that  at  this 
time.  I  thought  we  had  devoted  most,  or  the 
greater  part,  of  Monday  to  a  discussion  of  the 
instructions  and  hearing  exceptions  in  that 
record." 

The  Court:     In  that  regard,  I  suppose. 

Now,  gentlemen,  my  recollection  is  that  Mr.  Bour- 
quin  was  not  here  at  the  time  on  Monday  when  I 
mentioned  defendants'  request  No.  36.  My  recollec- 
tion is  that  Mr.  Bourquin  had  asked  to  be  excused 
and  had  left  the  court-room  when  that  instruction 
was  under  consideration.  Is  my  recollection  cor- 
rect? 

Mr.  Bourquin:  That  is  mine,  your  Honor.  That 
is  in  accord  with  my  recollection. 

Mr.  Naus:     That  is  correct. 

The  Court:  He  was  not  present.  Now,  it  seems 
to  me  that  the  objection  that  was  made  this  morn- 
ing was  not  timely.  It  was  not  proper.  It  was  not 
in  accordance  with  the  provisions  of  Rule  51.  It 
was  not  within  the  provisions  of  the  rule.  But  we 
are  confronted  now  with  a  situation  here  of  having 
the  jury  [441]  request  the  court  to  give  the  testi- 
mony with  reference  to  this  O.P.A.  regulation.  Now, 
it  may  be  that  I  ought  to  have  instructed  the  jury 
that  the  burden  of  proof  was  upon  the  plaintiff  to 
offer  proof  of  the  provisions  of  the  O.P.A.  I  was 
influenced  by  the  objection  that  was  made  by  the 
defendants  in  that  regard.    I  thought  that  perhaps 
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I  ought  not  to  require  or  to  place  the  burden  on 
the  defendants  to  make  that  proof 

Mr.  Bourquin:  You  mean  the  plaintiff,  your 
Honor  % 

The  Court:  Yes.  Maybe  I  ought  not  to  have 
done  that.  Maybe  I  was  in  error  in  striking  out 
that  clause.  Now,  I  take  it  you  both  agree  there  is 
no  evidence  here  as  to  what  those  prices  were. 

Mr.  Naus:  No,  I  do  not  agree  with  that,  your 
Honor.    May  I  refer  to  the  record? 

Mr.  Bourquin:     I  wouldn't  go  that  far. 

The  Court :  There  is  no  evidence  here  as  to  what 
the  O.P.A.  regulations  were  as  to  price  ceilings. 

Mr.  Naus:     May  I  point  to  the  record? 

The  Court:     Yes. 

Mr.  Naus:  I  would  like  to  make  just  two  com- 
ments :  First,  with  respect  to  the  state  of  the  record 
under  Rule  51,  the  record  is  complete  and  accurate 
as  far  as  the  reporters  have  read  it  back.  But  there 
was  another  objection  at  another  stage  in  it  that  I 
am  sure  they  have  in  their  notes.  At  the  conclusion 
of  that  session  on  Monday,  the  21st,  when  each  of 
us  had  taken  all  the  exceptions  that  we  desired,  I 
arose  and  suggested  to  the  court  that  there  was 
some  doubt  in  my  mind  as  to  whether  under  Rule  51 
the  parties  had  made  a  sufficient  taking  of  excep- 
tions by  taking  them  on  Monday,  or  whether  we 
would  be  required  to  repeat  them  in  the  presence  of 
the  jury;  so  in  effect,  by  [442]  colloquy  between 
your  Honor,  Mr.  Olshausen  and  myself,  it  was 
agreed  that  the  taking  of  exceptions  at  the  conclu- 
sion  of  the   Monday   afternoon   session   should  be 
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complete  and  be  deemed  to  cover  the  exceptions 
taken  just  before  the  retirement  of  the  jury,  so  that 
we  have  not  merely  this  rule,  but  we  have  the 
acquiescence. 

The  Court :  The  thought  being  that  it  would  not 
be  necessary  to  repeat  them  again  before  the  jury 
retired. 

Mr.  Naus:     The  thought  went  even  deeper.    The 
thought  was  we  had  our  full  opportunity  in  court 
that  day  to  take  any  exceptions  we  chose. 
The  Court:     That  was  my  idea  of  it. 
Mr.   Naus:     That   is   what   I   understood   I   was 
doing.   Secondly,  passing  from  that,  I  point  to  page 
179  of  the  transcript  as  typewritten  by  the  reporter, 
the  question  beginning  at  line  11  and  the  answer 
given  at  line  18,  and  if  your  Honor  desires,  I  will 
be  glad  to  read  it. 
The  Court :     Read  it. 

Mr.  Naus  (reading):  "Mr.  Bourquin:  Be- 
fore you  testify  to  that 

"The  Witness:  If  I  have  been  qualified  as 
an  OP  A  expert,  maybe  I  will  get  a  job. 

"Mr.  Naus:  No,  I  am  not  trying  to  qualify 
you  as  anything — as  an  expert  in  that  respect. 
I  am  merely  meeting  on  cross  examination  what 
you  purport  to  say  on  direct  examination,  Mr. 
Elman.  At  that  I  think  you  are  doing  as  well 
as  many  of  them  down  at  the  OPA,  as  I  have 
observed  them.  I  am  asking  you  whether  you 
know  that  in  the  month  of  August  1943,  be- 
ginning then   and   continuing   ever   since,   you 


532  Pierre  Bercut  and  Jean  Bercut 

have  been  under  an  OPA  ceiling  of  25  per  cent 
in  your  [443]  markup.  A.     Yes." 

The  Court:     What  line  is  that? 
Mr.  Naus:     Line  18  on  page  179. 
The  Court:     What  volume  is  that? 
Mr.  Naus:     It  is  the  second  volume.    The  day  is 
March  16th. 

The  Court:     I  remember  that  testimony. 
Mr.  Bourquin :     May  I  read  the  rest  of  that,  your 
Honor,  the  rest  of  that  testimony?    May  I  borrow 
that  copy  of  the  transcript?    I  did  not  bring  mine 
up. 

Mr.  Naus:     Surely. 

Mr.  Bourquin:  Immediately  following  that,  Mr. 
Naus  continued  to  question  the  witness  and  he 
said : 

"Q.  So  that  had  this  contract  been  carried 
out,  under  these  price  lists  or  anything  else, 
for  three  months,  beginning  with  the  fourth 
car  and  continuing  under  this  contract,  you 
could  in  no  event  have  sold  at  a  greater  markup 
than  25  per  cent;  now,  you  know  that,  don't 
you? 

"A.  No,  I  don't  think  so.  At  least,  my  un- 
derstanding of  it  would  be  that  since  our  price 
was  established  prior  to  this  one,  the  price  fix- 
ing of  the  merchandise  took  place  before  this 
law  came  out  and  subsequent  to  that.  It  differ- 
entiates— it  says  anything  you  purchase  from 
this  time  on  shall  be  at  a  fixed  mark-up.  Our 
contract  and  purchase  of  the  wine  happened 
prior  to  this.    We  had  already  established  an 
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OPA  price  on  that  merchandise.  I  doubt  very 
seriously  whether  this  would  have  meant  a  re- 
tention in  price.  So  far  as  I  am  concerned,  I 
don't  believe  it  would  have.  We  would  have 
kept  the  same  prices." 

The  Court:     What  page  is  that?  [444] 

Mr.  Bourquin:  179,  and  what  I  read  began  at 
line  19  and  ran  to  180,  line  3. 

The   Court:     Mr.   Naus  started  at  line   11. 

Mr.  Bourquin:     Mr.  Naus  started  at  line  11. 

The  Court:     You  read  from  line  11  to  what? 

Mr.  Bourquin:     To  180,  line  3  inclusive. 

The  Court:  Will  counsel  stipulate  that  I  may 
send  a  note  to  the  jury,  the  foreman  of  the  jury, 
calling  their  attention  to  Volume  2  of  the  tran- 
script of  testimony,  page  179,  beginning  at  line  11 
and  continuing  to  and  including  line  3  of  page  180? 

Mr.  Bourquin:     Plaintiff  will,  your  Honor. 

Mr.  Naus:  Yes,  and  I  might  also  add,  if  the 
Court  please,  in  that  connection 

The  Court:     Listen.   You  stipulate  to  that? 

Mr.  Naus:     Yes. 

The  Court :  Anything  else  you  say  to  me  you  are 
talking  to  me,  of  course. 

Mr.  Naus:  Yes,  your  Honor.  But  in  connection 
with  that,  and  having  in  mind  that,  I  stipulate  that 
any  part  of  the  transcript,  including  that  part,  that 
part  alone,  or  any  other  part  your  Honor  desires, 
may  go  to  the  jury. 

The  Court :  May  I  send  all  the  transcript  of  the 
testimony  that  I  have  to  the  jury? 
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Mr.  Bourquin:     Yes,  your  Honor. 

Mr.  Naus:     Yes,  your  Honor. 

The  Court:     I  haven't  made  any  marks  in  it. 

Mr.  Naus:     We  wouldn't  care  about  that. 

The  Court:     Well,  I  haven't. 

Mr.  Naus:  I  merely  want  to  add  in  this  connec- 
tion the  view  [445]  of  the  defendant  with  respect  to 
the  present  situation.  It  is  our  position,  and  I  be- 
lieve the  law  to  be,  that  as  to  these  regulations  that 
have  been  published  in  the  Federal  Register,  the 
regulations  of  a  government  agency,  the  Court  has 
judicial  knowledge  of. 

The  Court:  I  do  not  think  there  is  any  doubt 
about  that. 

Mr.  Naus:  With  that  in  mind  I  think,  if  the 
Court  please,  that  in  connection  with  that,  and  hav- 
ing in  mind  that  anything  the  Court  judicially 
knows  the  whole  branch  of  the  Court  knows,  the 
Court  can  have  its  recollection  refreshed  or  can 
choose  of  its  own  motion  to  bring  judicial  matters 
to  the  attention  of  the  jury. 

The  Court:     I  think  I  could  bring  the  jury  in. 

Mr.  Naus:  At  this  time,  if  the  Court  please,  I 
have  with  me  the  original  regulation  as  to  that  25 
per  cent  markup.  It  is  designated  NPR445,  dated 
August  9,  1943.  I  will  ask  Mr.  Mitchell  to  hand  it 
to  your  Honor,  and  I  will  ask  Mr.  Brownstone,  who 
has  a  copy  of  it,  and  who  is  more  familiar  with  that 
than  I,  myself,  and  who  has  studied  it,  to  point  out 
any  part  your  Honor  wishes  brought  to  your  atten- 
tion or  make  any  statement  concerning  it  which  you 
wish  to  hear. 
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The  Court:  I  wonder  if  it  would  not  confuse 
the  jury  if  we  sent  this  in  to  them,  or  whether  it 
wouldn't  be  better  to  call  their  attention  to  the  tes- 
timony in  the  transcript  and  let  it  go  at  that?  If 
the  jury  is  still  in  doubt  about  the  matter  and  wishes 
further  instructions,  we  have  this  bulletin  which  we 
can  refer  to,  and  if  necessary  I  can  read  to  them 
on  the  subject.  I  do  not  think  it  is  necessary,  in 
view  of  the  stipulation,  to  send  this  in. 

Mr.  Naus:  In  that  connection,  and  having  that 
in  mind,  we  [446]  feel  confident  of  our  position  as 
to  judicial  knowledge  of  the  lawr  and  the  applica- 
tion here,  we  think  the  regulation  is  perfectly  clear 
on  the  subject 

The  Court :     If  you  will  just  mark  that 


Mr.  Naus:  (continuing)  and  we  would  sug- 
gest that,  in  accordance  with  your  judicial  knowl- 
edge of  the  regulation  in  question,  that  you,  under 
the  circumstances,  give  to  the  jury  an  additional 
or  special  instruction  stating  to  them  that  begin- 
ning as  of  August  9,  1943,  and  continuing  down  to 
the  present  time  there  is  a  percentage  markup  maxi- 
mum of  25  per  cent  on  the  sale  by  Park-Benziger  of 
this  wine  to  anybody,  either  wholesaler  or  retailer, 
or  to  anyone,  not  for  consumption. 

The  Court:  I  will  not  do  that  at  this  time,  Mr. 
Naus. 

Mr.  Naus:     Very  well. 

The  Court:  But  if  there  should  be  any  further 
request  from  the  jury  upon  the  subject,  I  will  en- 
tertain a  request  from  you  in  that  regard. 

Mr.  Naus:     Very  well. 
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The  Court :  But  I  should  like  to  be  fully  advised 
as  to  what  this  bulletin  contains  so  that  I  may  in- 
telligently speak  to  the  jury  about  it. 

Mr.  Naus:  Do  you  wish  to  defer  that,  or  take 
it  up  now? 

The  Court:  I  think  you  had  better  prepare 
something  so  if  called  upon  later  for  something 
additional,  I  can  give  it  to  them. 

Mr.  Naus :  I  believe  Mr.  Brownstone  has  already 
typed  something  on  it,  but  it  may  be  longer  than 
your  Honor  needs. 

Mr.  Brownstone:  This  is  our  memo  (handing  a 
document  to  the  court). 

The  Court:  I  do  not  know  whether  the  other 
side  would  be  [447]  willing  to  stipulate  in  that  re- 
gard. If  they  are,  then  that  would  shorten  the 
matter. 

Mr.  Naus:  I  believe  Mrs.  Herzig  has  had  some 
connection  with  the  O.P.A.    She  should  know. 

Mrs.  Herzig:  I  know  there  are  other  regulations 
than  this  one,  Mr.  Naus.  For  example,  the  General 
Maximum  Price  Regulation;  and  I  do  not  feel  that 
the  jury  would  be  helped  by  this. 

Mr.  Naus:  All  I  am  interested  in,  Miss  Herzig, 
is  this:  There  may  be  memorandums,  bulletins,  or 
what-not  from  time  to  time,  but  there  never  has 
been  any  change  since  that  date  of  August  19,  1943 
in  the  maximum  mark-up  of  25  percent  in  a  sale  of 
domestic  wine  by  a  wholesaler  to  either  another 
wholesaler  or  to  a  retailer. 

Mrs.  Herzig:  That,  in  itself,  Mr.  Naus,  is  a 
change  from  a  prior  regulation. 
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Mr.  Naus:  Granted.  I  say  that  it  took  effect 
August  9,  1943.  I  grant  you  previous  to  that  it  was 
different,  but  I  am  saying  beginning  August  9, 
1943  down  to  the  present  date  there  has  never  been 
any  change  in  that  basic  ceiling  or  maximum  of  a 
|  25  percent  mark-up  on  domestic  wines  sold  by  a 
wholesaler  to  either  another  wholesaler  or  to  a 
retailer. 

Mrs.  Herzig:  It  is  my  impression,  although  I  do 
not  suppose  it  is  an  authority  on  this  regulation, 
that  if  the  price  was  approved  by  OPA  prior  to 
this  date,  that  price  still  prevails.- 

Mr.  Brownstone:  I  will  state  in  answer  to  that, 
Mrs.  Herzig,  I  have  gone  into  all  these  regulations 
very  carefully,  and  that  is  just  not  so.  Your  25 
percent  limitation  applies  to  anything. 

Mrs.  Herzig:  That  is  not  my  impression,  and 
you  people  ques-  [448]  tioned  Mr.  Elman  when  he 
was  on  the  stand  and  then  produced  nothing  to  con- 
trovert his  testimony. 

The  Court:  It  may  be  that  any  proof  in  regard 
to  that  should  have  been  given  by  the  plaintiff. 

Mr.  Naus :     I  am  firmly  of  that  view. 

The  Court :  It  seems  to  me,  listening  to  what  Mr. 
Olshausen  had  to  say  about  that,  I  was  justified  in 
striking  out  that  clause  or  sentence  in  which  I  said 
that  the  burden  is  on  the  plaintiff.  There  isn't  any 
question  but  what  the  Court  may  take  judicial 
knowledge  of  the  practice  with  reference  to  the  OPA 
or  any  regulations  which  have  been  adopted  in  con- 
formity with  or  in  accordance  with  the  provisions 
of  the  statute.    So  if  there  is  any  further  question 
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from  the  jury  with  reference  to  this  matter,  it  will 
be  necessary  for  the  court  to  look  into  the  provi- 
sions of  the  statute  and  the  regulations  of  the  OPA 
and  determine  what  it  shall  instruct  the  jury  upon 
that  question,  and  such  instruction,  of  course,  would 
be  based  upon  the  judicial  knowledge  of  the  court 
in  that  regard. 

My  thought  is  if  it  is  possible  to  shorten  the  mat- 
ter, I  think  counsel  should  do  it — and  when  I  say 
shorten  it,  I  mean  rather  than  have  the  court  read 
lengthy  provisions  of  the  statute,  the  regulations, 
you  could  agree  as  to  what  the  law  is,  it  might  be 
better  for  all  parties  concerned.  However,  I  have 
your  stipulation  as  to  what  I  shall  say  to  the  jury 
with  reference  to  the  testimony  that  has  been  given 
upon  the  matter,  and  I  shall  instruct  them  accord- 
ingly. 

Mr.  Naus:  You  still  have  that  copy  of  the  regu- 
lation up  there? 

The  Court:     Yes,  I  have. 

Mr.  Naus:  Can  your  Honor  turn  to — well,  let 
us  see — these  pages  do  not  seem  to  be  numbered.  Oh, 
in  small  type  down  below  in  [449]  the  right  hand 
corner,  this  says  "Page  7." 

The  Court:     Yes. 

Mr.  Naus:  The  third  column  on  the  right  on 
that.   You  will  find  it  says  Section  5.4. 

The  Court:     Yes. 

Mr.  Naus:     Maximum  prices  for  wholesalers. 

The  Court:    Yes,  I  have  it. 

Mr.  Naus:  Generally,  and  then  under  that  1,  2, 
and  then  we  come  to  B. 
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The  "Court:     Yes. 

Mr.  Naus :  Now,  it  is  B  that  controls  us — initial 
maximum  prices — and  then  below  that,  down  at  the 
end  of  the  text  on  B,  you  find  a  tabulation  in  small 
Roman  numerals  I,  II  and  III.  The  small  Roman 
II  is  your  mark-up:  1.25  times  the  cost.  That  is  a 
25  per  cent  mark-up. 

The  Court:     1/25  of  what? 

Mr.  Naus:  It  is  1%  times  the  cost  mentioned  in 
the  text.    Going  back  to  B,  there,  reading  it: 

"A  wholesaler's  initial  maximum  price  per 
case  to  retailers  shall  be  his  net  cost  per  case 
figured  according  to  section  523  in  his  latest 
base  purchase  of  the  item,  or  if  he  made  no 
base  purchase  of  the  item  since  March,  1942, 
his  net  cost  per  case  figured  according  to  sec- 
tion 523  for  his  most  recent  purchase  of  the 
item  from  any  supplier,  except  from  another 
wholesaler,  multiplied  by  the  percentage  mark- 
up for  the  item  being  priced  as  follows :  2 :  1.25 
for  wine." 

That  is  the  way  they  write  their  percentage  mark- 
ups. It  is  l1/^  times  the  price,  which  means  add  25 
percent  to  the  original  and  you  get  l1/^.  [450] 

The  Court:   Yes. 

Mr.  Naus:  If  you  desire  to  explore  that  back- 
wards to  the  other  sections  you  will  find  they  talk 
about  hard  liquors,  they  talk  about  importing,  all 
that  having  no  relation  to  this,  but  you  will  find  in 
the  regulations  as  a  whole,  on  a  sale  by  a  wholesaler 
to  another  wholesaler  or  to  a  retailer,  in  either  event 
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it  not  being  a  sale  for  drinking,  for  consumption, 
that  where  such  a  sale  is  made,  you  can't  charge 
more  than  the  mark-up  of  25  percent  for  wine. 
Mrs.  Herzig:    I  should  like  to  call  your  Horn 
attention  to  Article  IV  of  this  regulation,  on  page 
o.  Maximum  price  for  sales  of  packaged  domestic- 
wine  by  processors.    Mr.  Elman,  of  Park.  Benziger 
k  Co..  tells  me  that  since  this  merchandise  would  be 
labeled   P  k   B  Brand,  would  bear  his  company's 
label,  that  he  comes  within  the  class  of  a  proee 
Now,  I  believe  that  is  sound,  his  contention  is  cor- 

■\  and  under  that  section  it  states 

The  Court:   Article  what? 

Mrs.  Herzig:   Article  IV  on  pa^e  6  at  the  bottom 
of  the  first  column  on  the  left-hand  side. 
The  Court:  Oh,  yes,  I  see  it. 

Mrs.  Herzig:  He  tells  me  that  this  regulation 
states : 

"Until  further  provisions  of  Article  IV.  are 
issued   and  become  eft-  maximum   pr 

for  sales  or  offers  to  sell  packaged  domestic 
wine  by  processors  are  to  be  determined  accord- 
ing to  the  provisions  of  the  General  Maximum 
Price  Regulation  or  Price  Supplementary  Regu- 
lation No.  14  issued  by  the  Office  of  Price  Ad- 
ministration as  may  be  applicable. " 

It  is  his  understanding  that  that  is  where  he 
comes  in  [451]  and  under  the  General  Maximum 
Pric  8  illation,  the  March  1942  price  is  the 
ceiling  price. 
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Mr.  Brownstone :   If  the  Court  please 


The  Court:  I  do  not  want  to  hear  any  further 
argument  on  the  matter,  gentlemen.  If  I  do  I  will 
call  upon  you. 

(At  4:05  p.  m.  the  jury  returned  into  court  with 
a  verdict  in  favor  of  the  plaintiff  and  fixing  plain- 
tiff's damages  in  the  sum  of  $72,687.50.) 

The  Court:   Do  you  wish  to  have  the  jury  polled? 

Mr.  Naus:  No,  your  Honor.  May  we  have  a  30- 
day  stay? 

The  Court:  Yes.  Ladies  and  gentlemen,  you  are 
excused  until  further  notice.    You  may  now  retire. 

[Endorsed] :   Piled  April  7,  1944.  [452] 


[Title  of  District  Court  and  Cause.] 

ORDER 

Ordered : 

1.  The  motion  for  judgment  under  Rule  50(b) 
FRCP  is  denied ; 

2.  The  motion  for  new  trial  under  Rule  59  FRCP 
is  denied. 

Dated:  April  8,  1944. 

A.  F.  ST.  SURE 

United  States  District  Judge 

[Endorsed]:     Filed   Apr.   8,   1944.     C.   W.    Cal- 
breath,  Clerk.  [453]1 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  above-named  de- 
fendants hereby  appeal  to  the  Circuit  Court  of 
Appeals,  Ninth  Circuit,  from  the  judgment  entered 
against  them  in  the  principal  amount  of  $72,687.50, 
based  upon  the  verdict  entered  on  or  about  the 
22nd  day  of  March,  1944,  and  from  the  whole  of 
said  judgment. 

GEO.  M.  NAUS 

LOUIS  H.  BROWNSTONE 

Attorneys  for  said  Defendants 

[Endorsed]:   Filed  May  4,  1944.  [454] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF 
ORIGINAL  EXHIBITS 

Upon  request  of  the  hereinafter  consenting  signa- 
tories : 

The  Court  being  of  opinion  that  all  of  the 
exhibits  received  or  marked  at  the  trial  of  this 
action  should  be  inspected  by  the  appellate  court 
and  sent  to  the  appellate  court  in  lieu  of  copies 
pursuant  to  Rule  75 (i)  of  the  Rules  of  Civil  Pro- 
cedure, it  is 

Ordered  that  the  Clerk  of  this  District  Court 
forward  said  exhibits  to  the  Clerk  of  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit,  to 
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be  held  by  the  latter  clerk  for  the  use  of  the  appel- 
late court  until  the  decision  of  the  appellate  [458] 
court  on  the  appeal  from  the  judgment  taken  by 
the  defendants. 

A.  F.  ST.  SURE 

United  States  District  Judge 

By  consent : 

ALFRED  F.  BRESLAUER 
THELMA  S.  HERZIG 
M.  MITCHELL  BOURQUIN 
GEORGE  OLSHAUSEN 
Attorneys  for  Plaintiff 

GEO.  M.  NAUS 

LOUIS  H.  BROWNSTONE 

Attorneys  for  Defendants 

[Endorsed]:   Filed  May  9,  1944.  [459] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  FROM  PORTION 

OF  JUDGMENT 

To:  The  Clerk  of  the  Above  Entitled  Court  and  to 
Messrs.   Louis  J.  Brownstone  and  George  M. 

»Naus,  their  attorneys: 
You  and  each  of  you  will  please  take  notice  that 
plaintiff  hereby  appeals  to  the  United  States  Cir- 
cuit Court  of  Appeal  of  the  9th  Circuit  from  that 
portion  of  the  judgment  entered  in  the  above  enti- 
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tied  action  limiting  plaintiff's  recovery  to  the  sum 
of  $72,687.50. 

Dated:  May  29,  1944. 

ALFRED  F.  BRESLAUER 
THELMA  S.  HERZIG 
M.  MITCHELL  BOURQUIN 
GEORGE  OLSHAUSEN 
Attorneys  for  Plaintiff. 

(Acknowledgment  of  Receipt  of  Copy.) 

[Endorsed]:   Filed  Jim.  3,  1944.  [461] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  468 
pages,  numbered  from  1  to  468,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  matter  of  Park,  Benziger  &  Co., 
Inc.,  a  corporation,  Plaintiff,  vs.  Pierre  Bercut  and 
Jean  Bercut,  individually  and  as  co-partners  doing 
business  as  P  &  J  Cellars,  a  co-partnership,  First 
Doe  and  Second  Doe,  Defendants,  No.  22625 S,  as 
the  same  now  remain  on  file  and  of  record  in  my 
office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
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peal  is  the  sum  of  $157.40  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  11th  day  of  July,  A.  D. 
1944. 

C.  W.  CALBREATH 
Clerk 

(Seal)  By  E.  VAN  BUREN 

Deputy  Clerk  [468] 


[Endorsed]:  No.  10823.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  Pierre 
Bercut  and  Jean  Bercut,  Individually,  and  as  Co- 
partners doing  business  as  P  &  J  Cellars,  a  Copart- 
nership, Appellants,  vs.  Park,  Benziger  &  Co.,  Inc., 
a  Corporation,  Appellee,  and  Park  Benziger  &  Co., 
Inc.,  a  Corporation,  Appellant,  vs.  Pierre  Bercut 
and  Jean  Bercut,  Individually,  and  as  Copartners 
doing  business  as  P  &  J  Cellars,  a  Copartnership, 
Appellees.  Transcript  of  Record  upon  Appeals  from 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

Filed  July  13,  1944. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  10823 

PIERRE  BERCUT  and  JEAN  BERCUT,  indi- 
vidually and  doing  business  as  P  &  J  Cellars, 
a  copartnership, 

Appellants, 

vs. 

PARK,  BENZIGER  &  CO.,  INC.,  a  corporation, 

Appellee. 

STATEMENT  OF  POINTS  AND 
DESIGNATION  OF  PRINTING 

The  following  is  a  statement  of  the  points  on 
which  the  appellants  intend  to  rely  upon  this  ap- 
peal: 

1.  The  court  below  erred  in  denying  the  motion 
of  appellants  for  direction  of  a  verdict  in  their 
favor,  and  they  rely  separately  and  severally  upon 
each  and  all  of  the  grounds  of  the  motion. 

2.  The  court  below  erred  in  denying  the  motions 
made  by  appellants  under  Rules  50(b)  and  59 
FRCP. 

3.  The  court  below  erred  in  refusing  to  instruct 
the  jury  in  accordance  with  Defense  Requests  num- 
bered 15,  16,  32,  33,  34  and  37,  on  the  grounds  stated 
in  the  exceptions  taken  in  due  time  at  the  trial  to 
the  refusal  of  the  court  below  to  grant  those  Re- 
quests. 
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4.  The  court  below  erred  in  modifying  Defense 
Bequest  No.  35  for  an  instruction,  by  striking  out 
the  last  sentence  of  the  Request,  as  excepted  to  at 
the  time  of  the  settlement  of  the  instructions. 

5.  The  court  below  erred  in  failing  to  give  any 
instruction  upon  the  burden  of  proof. 

6.  The  court  below  erred  in  not  instructing  the 
jury  that  the  maximum  OPA  markup  was  and  is 
25%,  in  response  to  the  inquiry  received  by  the 
Court  from  the  jury  during  their  deliberations. 

Designation  of  Printing 

Appellants  therefore  designate  the  following  parts 
of  the  record  which  they  think  necessary  for  the 
consideration  of  the  foregoing  Points : 

a.  Pleadings. 

b.  Verdict. 

c.  The  judgment  entered  by  the  clerk  upon  the 
verdict. 

d.  The  whole  of  the  stenographic  reporter's 
transcript  of  the  evidence  and  proceedings  at  the 
trial  (which  includes,  in  addition  to  the  evidence 
offered  and  received,  copies  of  some  exhibits,  the 
proceedings  on  settlement  of  instructions,  and  pro- 
ceedings connected  with  receipt  by  the  Court  from 
the  jury,  during  their  deliberations,  of  a  special  in- 
quiry from  the  jury). 

e.  The  instructions  requested  by  these  appellants, 
being  Defense  Requests  Nos.  1  to  40,  both  inclusive. 

f.  The  motions  made  by  these  appellants  under 
Rules  50(b)  and  59  FRCP. 
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g.     Our  notice  of  appeal. 

h.     Order  for  transmission  of  original  exhibits, 
i.     The   following  exhibits:    Plaintiff's   exhibits, 
7  Permit ;  9  Demand ;  14  Retail  price  list ;  15  Whole- 
sale price  list;  and  Defendants'  Exhibit  D,  License, 
k.     This  statement  of  points  and  designation. 
GEORGE  M.  NAUS 
LOUIS  H.  BROWNSTONE 
Attorneys  for  appellants, 

Pierre  Bercut  and  Jean  Bercut. 
Address:  706  Alexander  Building, 
San  Francisco. 

Receipt  of  a  copy  of  the  foregoing  Statement  of 
Points  and  Designation  of  Printing,  this  21  day  of 
July,  1944,  is  hereby  acknowledged. 

ALFRED  F.  BRESLAUER 
THELMA  S.  HERZIG 
M.  MITCHELL  BOURQUIN 
GEORGE  OLSHAUSEN 
Attorneys  for  Appellee. 

[Endorsed] :   Filed  Jul.  21,  1944. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

CROSS-APPELLANT'S  STATEMENT  OF 
POINTS  ON  CROSS-APPEAL 

Cross- Appellant  will  rely  on  the  following  points 
in  support  of  the  cross  appeal : 

1.     Under  a  proper  construction  of  the  contract 
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between  the  parties  the  court  should  have  submitted 
the  issue  of  damages  to  the  jury  on  the  basis  of 
60,000  cases  instead  of  only  26,691  cases. 

2.  Alternatively  and  in  any  event  the  court 
should  have  submitted  the  issue  of  damages  to  the 
jury  upon  the  basis  of  the  number  of  cases  (ap- 
proximately 36,000)  which  were  contracted  to  be 
shipped  during  the  remainder  of  the  year  1943  and 
during  the  year  1944  instead  of  on  the  basis  of  only 
26,691. 

3.  Upon  the  issue  of  damages  the  court  should 
have  admitted  evidence  on  the  prices  at  which  the 
defendant  sold  the  wines  in  question  after  repudia- 
tion of  their  contract  with  plaintiff,  said  evidence 
being  admissible  either  to  prove  market  price  and 
to  show  the  difference  between  the  contract  price 
and  market  price  or  to  prove  value  (if  there  were 
thought  to  be  no  market)  and  to  prove  the  difference 
between  the  value  and  the  contract  price. 

Note:  The  cross-appeal  is  filed  solely  to  protect 
appellee  in  the  event  of  another  trial.  In  the  event 
of  affirmance  upon  appellants'  appeal  the  cross- 
appellant  desires  cross-appeal  to  be  dismissed. 

ALFRED  F.  BRESLAUER 
THELMA  S.  HERZIG 
M.  MITCHELL  BOURQUIN 
GEORGE  OLSHAUSEN 

Attorneys  for  Appellee,  and 
Cross- Appellant. 
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Receipt  of  copy  of  the  foregoing  Statement  of 
Points  on  Cross- Appeal  is  hereby  admitted  this  19th 
day  of  July,  1944. 

GEORGE  M.  NAUS 
LOUIS  H.  BROWNSTONE 

Attorneys  for  Appellants  and 
Cross- Appellees. 
[Endorsed] :   Filed  Jul.  19,  1944. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  PRINTING 

Appellee  and  Cross-appellant  hereby  designate 
the  following  parts  of  the  record  to  be  printed  in 
addition  to  those  parts  already  requested  by  appel- 
lants : 

1.  Plaintiff's  requests  for  instructions  to  the 
jury. 

2.  Plaintiff's  Exhibit  13-A  (schedule  of  wine 
sales  by  the  defendants). 

3.  Plaintiff's  Exhibit  13-B  (deposition). 

ALFRED  F.  BRESLAUER 
THELMA  S.  HERZIG 
M.  MITCHELL  BOURQUIN 
GEORGE  OLSHAUSEN 
Attorneys  for  Appellee. 

Receipt   of   copy   of   the   within   Designation   of 
Printing  admitted  this  25th  day  of  July,  1944. 
LOUIS  H.  BROWNSTONE 

and 
GEORGE  M.  NAUS 

Attorneys  for  Appellants 
[Endorsed]:   Filed  Jul.  25,  1944. 
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No.  10,823 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


. 


Pierre  Bercut  and  Jean  Bercut,  Individually, 

and  as  Copartners  doing  business  as  P  &  J 

Cellars  (a  Copartnership), 

Appellants, 

vs. 

Park,  Benziger  &  Co.,  Inc.  (a  Corporation), 

Appellee, 
and 

Park,  Benziger  &  Co.,  Inc.  (a  Corporation), 

Cross-Appellant, 
vs. 

Pierre  Bercut  and  Jean  Bercut,  Individually, 

and  as  Copartners  doing  business  as  P  &  J 

Cellars  (a  Copartnership), 

Cross-Appellees. 


OPENING  BRIEF  FOR  APPELLANTS. 


May  it  please  the  Court: 

This  is  an  appeal,  R.  542,  from  a  judgment,  R.  67, 
based  upon  a  verdict,  R.  66,  assessing  damages  in  the 
sum  of  $72,687.50  in  favor  of  appellee,  Park,  Benziger 
&  Co.,  Inc.,  a  corporation,  and  against  appellants,  Pierre 
Bercut  and  Jean  Bercut,  in  a  civil  action  for  repudiation 
or  anticipatory  breach  of  a  contract  for  sale  of  wine. 


JURISDICTIONAL  STATEMENT. 

The  statutory  provision  that  sustains  the  jurisdiction  of 
the  District  Court  is  Judicial  Code  §24  first,  28  USC 
§41(1),  granting  the  familiar  original  jurisdiction  to  the 
District  Courts  of  all  suits  of  a  civil  nature  at  common 
law  where  the  matter  in  controversy  exceeds,  exclusive 
of  interest  and  costs,  the  sum  of  $3000,  and  is  between 
citizens  of  different  states.  The  complaint,  R.  2,  and 
amended  complaint,  R.  10,  disclose  the  requisite  diversity 
by  showing  that  appellee  is  a  New  York  corporation,  its 
assignor  a  citizen  of  New  York,  and  the  appellants  are 
citizens  of  California,  and  it  alleged  damages  in  the  aggre- 
gate principal  amount  of  $242,050  for  breach  of  contract. 

The  statutory  jurisdiction  that  sustains  the  appellate 
jurisdiction  of  this  Circuit  Court  of  Appeals  is  Judicial 
Code  §  128,  28  USC  §  225,  granting  the  familiar  jurisdic- 
tion to  "review  final  decisions  in  the  District  Court". 


STATEMENT  OF  THE  CASE. 

The  amended  complaint,  R.  10,  declares  upon  a  written 
contract  dated  January  29,  1943,  and  a  written  modifica- 
tion thereof  dated  February  3,  1943.  We  print  the  con- 
tract as  Appendix  A,  and  the  modification  as  Appendix  B. 
The  preamble  of  the  agreement  identifies  the  parties 
thereto  as  follows,  R.  15: 

"This  Agreement  entered  into  this  29th  day  of 
January,  1943  by  and  between  Pierre  Bercut  and 
Jean  Bercut,  doing  business  as  a  co-partnership,  un- 
der the  firm  name  and  style  of  P  &  J  Cellars,  License 
No.  14-P-175  at  743  Market  Street  in  the  City  and 
County  of  San  Francisco,  State  of  California,  here- 
inafter  referred  to   as   party  of  the   first  part  and 


Chateau  Montelena  of  New  York,  License  No.  WW9 
with  offices  at  48  West  48th  Street  in  the  City  and 
State  of  New  York  herein  represented  by  Serge  Her- 
mann, its  duly  authorized  special  representative  re- 
siding at  No.  321  West  55th  Street,  Borough  of  Man- 
hattan, City  and  State  of  New  York  party  of  the 
second  part." 

"Chateau  Montelena  of  New  York"  is  simply  a  fictitious 
business  name  used  by  Louise  Hermann,  the  wife  of  Serge 
Hermann,  who  signed  the  contract  on  behalf  of  "Chateau 
Montelena  of  New  York".  In  the  charge  to  the  jury,  the 
trial  Court  said,  R.  514: 

"The  evidence  shows  that  'Chateau  Montelena  of 
New  York'  was  simply  a  business  or  trade  name 
adopted  or  used  by  the  wife  of  Serge  Hermann  in 
connection  with  the  wine  contract  with  the  Bercuts, 
and  that  Serge  Hermann  had  complete  and  entire 
charge  of  the  business  dealings  under  the  name  of 
Chateau  Montelena  of  New  Yrork.  I  therefore  instruct 
you  that  for  the  purposes  of  the  present  lawsuit  you 
are  to  consider  Serge  Hermann  and  Chateau  Monte- 
lena of  New  York  as  one  and  the  same,  and  the  act 
or  conduct  of  either  as  the  act  or  conduct  of  the 
other,  and  any  mention  of  either  in  these  instruc- 
tions shall  be  deemed  to  include  the  other  or  both." 

Serge  Hermann  is  a  wine  broker  operating  out  of  an  ad- 
dress in  New  Y^ork,  R.  170.  The  business  of  the  contract 
with  the  appellants  Bercut  was  handled  entirely  by  Serge 
Hermann,  whose  wife  left  it  to  him  to  handle  as  he 
pleased,  R.  183.  Prior  to  the  contract  with  appellants 
Bercut,  neither  Serge  Hermann,  nor  his  wife,  had  ever 
bought  or  sold  wine  on  their  own  account,  R.  187,  with 
the  single  exception  of  a  previous  transaction,  relating 
to  one  carload,  with  a  man  named  Feldheym,  R.  187. 


Appellee,  Park,  Benziger  &  Co.,  Inc.,  a  corporation 
(which  became  the  assignee  of  the  contract  sued  upon  as 
will  hereinafter  appear)  was  engaged  in  business  in  New 
York  as  an  exporter  and  importer  and  ''had  a  whiskey 
and  wine  department",  R.  71.  Their  Vice  President,  Mr. 
Philip  Elman,  testified,  R.  71: 

"We  were  importing  quite  a  lot  of  wines  from 
various  countries.  Most  of  our  business  had  been 
import,  and  due  to  conditions  over  in  Europe  that 
came  about  in  1940  with  France,  we  continued  to 
receive  less  and  less  import  wines,  and  we  were 
more  or  less  becoming  interested  in  doing  a  domestic 
wine  business  to  fill  that  gap  of  imported  wines,  and 
so  we  commenced  to  do  business  with  certain  domes- 
tic manufacturers  of  wines  looking  to  find  and  ac- 
quire certain  agencies  for  good  producers  to  sell  in 
place  of  our  import  wines. 

Q.  What  was  the  situation  in  the  United  States 
and  interstate  in  the  wine  industry  or  the  wine  mar- 
ket at  the  commencement  of  the  year  1943? 

A.  At  that  time  the  OPA  and  the  freeze  of  grapes 
the  previous  year  by  the  United  States  Government 
for  use  for  raisins  for  the  armed  forces  of  this  coun- 
try created  a  tremendous  shortage  in  available  grapes 
for  wine  in  California,  which  resulted  in  a  very  short 
crop  and  manufacture  of  grapes  in  the  year  preced- 
ing that,  in  1942,  so  that  in  1943  the  condition  of  the 
wine  market  had  become  so  acute  there  were  no 
wines  available  for  sale  to  us.  We  purchased  small 
lots  of  wine  that  we  were  able  to  get,  but,  of  course, 
we  were  interested  more  or  less  in  acquiring  larger 
amounts  of  wine  to  substantiate  the  amount  of  busi- 
ness that  we  had,  because  we  couldn't  import  wines. 
We  could  find  no  wines  on  the  market." 

Elman  and  Hermann  had  a  conversation  on  or  shortly 
before  January  5,  1943;  Elman  testified,  R.  131-132: 


"We  were  discussing  the  wine  situation  and  that 
things  were  getting  very  scarce,  and  he  said,  'Well, 
I  think  with  all  my  connections  and  my  knowledge  of 
the  wine  business,  if  I  went  to  California  I  might  be 
able  to  contact  my  friends  out  there  or  find  some 
wines'. 

I  said,  'Well,  that  seems  to  be  quite  a  good  idea'. 
*  We  said  we  were  very  much  interested  in 
buying  wines,  and  if  he  found  anything  that  had  any 
value  to  it,  we  would  be  very  much  interested  in  it, 
because  we  wanted  to  find  something  with  a  good 
agency  that  we  could  continue  on,  on  a  domestic 
wine  basis." 

Hermann  came  to  San  Francisco  and  in  a  roundabout 
way  learned  that  appellants  Bercut  were  holding  a  stock 
of  wine  (which  turned  out  to  be  the  26,691  cases  later 
covered  by  the  contract)  which  they  had  obtained  from 
the  California  Wine  Association  (R.  83)  and  racked,  i.e., 
laid  down  in  storage  a  year  or  two  before.  On  cross- 
examination  Hermann  testified  (R.  188-189) : 

"Q.  You  say  you  were  looking  for  some  Califor- 
nia wines  that  you  could  buy  while  you  were  here  in 
January,  1943.  How  long  did  you  look  for  some  wine 
that  could  be  bought?  How  long  did  it  take  you  fto 
find  it? 

A.  I  was  extremely  fortunate.  I  happened  to 
know  practically  every  jobber  and  every  winery  in 
the  country,  and  when  I  came  over  to  San  Francisco 
I  found  that  the  Palace  Hotel  was  filled  with  every 
person  interested  in  the  wine  industry.  I  came  up  to 
see  my  friend  Mr.  Baer  with  the  idea  he  might  let 
me  know  where  I  could  get  some  wine,  and  just  by 
sheer  accident  Mr.  Baer  happened  to  know  the  Ber- 
cuts  and  happened  to  know  that  the  Bercuts  had  put 
some  wine  away  a  couple  of  years  before,  and  men- 
tioned to  me  that  due  to  the  fact  they  were  French 


that  I  might  go  down  and  see  them  and  find  out  if 
something  could  come  of  it. 

I  went  down  to  see  the  market  [a  meat  market 
operated  by  the  Bercuts  in  San  Francisco]  without 
any  hope  to  find  wine,  but  as  a  man  interested  in  his 
business  and  following  it  up,  I  followed — I  was  going 
to  try  to  do  what  I  could.  *  *  * 

Q.  How  long  did  it  take  you  to  find  the  Bercut 
wine? 

A.    Two  weeks. 

Q.  During  that  two  weeks'  period  were  you  look- 
ing generally  for  wine? 

A.     I  certainly  was. 

Q.  During  that  two  weeks'  period  did  you  find 
any  other  wines  than  the  Bercut  wine  that  might  be 
available  1 

A.  Absolutely  impossible.  I  looked  everywhere, 
talked  to  any  number  of  people,  and  sent  out  many 
personal  letters,  and  received  replies,  every  one  the 
same:  'We  can't  give  you  any  line;  we  are  tied  up; 
we  have  no  wine.'  " 

Hermann  and  Elman  were  both  strangers  to  appellants 
Bercut  and  there  had  never  been  any  previous  business 
dealings  between  them.  On  January  29,  1943,  the  con- 
tract sued  upon  was  entered  into.  It  called  for  shipment 
of  wine  at  the  rate  of  a  carload  a  month  to  begin  "  during 
the  month  of  February,  1943".  On  February  3,  1943,  the 
modification  was  made,  and  it  stated,  inter  alia: 

''That  shipments  of  first  car  are  to  be  made  at 
such  time  as  approval  of  labels  can  be  secured  and 
both  parties  are  in  a  position  to  effect  shipments, 
but  the  greatest  diligence  should  be  exercised  by  both 
parties  in  order  to  commence  at  least  60  days  hence." 


Hermann,  as  a  witness  for  appellee,  testified  to  the  fol- 
lowing discussion  taking  place  when  the  contract  was 
signed  on  January  29, 1943,  R.  171-172: 

"Q.  Will  you  tell  us  whether  or  not  in  the  course 
of  your  negotiations  for  that  wine  with  the  Bercut 
Brothers  you  told  them  where  or  with  whom  you 
expected  to  market  the  wine? 

A.  On  the  day  of  the  signature,  or  the  signing 
of  the  contract,  I  explained  to  them  that  it  was  my 
intention  to  appoint  a  distributor  in  New  York  and 
have  them  take  over  the  sale  of  that  wine,  and  that 
I  had  particularly  in  mind  Park,  Benziger  &  Com- 
pany, subject  of  course  to  their  accepting  the  prop- 
osition after  I  had  explained  it  to  them.  *  *  *  It 
came  up  when  Mr.  Evans  asked  me  what  name  he 
was  to  make  out  the  contract. 

Q.  What  was  the  conversation  with  respect  to 
that? 

A.  The  conversation  was  as  follows:  'I  am  not 
altogether  sure  as  to  whether  Park,  Benziger  will 
take  over  the  contract  or  not,  because  it  is  subject  to 
their  finding  it  to  their  liking.' 

Q.  Did  they  ask  you  in  what  name  to  make  out 
the  contract? 

A.  That  is  what  Mr.  Evans  asked  me,  'In  what 
name  do  you  want  it,  to  Park,  Benziger,  or  do  you 
want  it  to  Chateau  Montelena?'  And  I  answered, 
'You  might  just  as  well  make  it  Chateau  Montelena, 
as  I  am  going  to  submit  it  to  Park,  Benziger  &  Com- 
pany, but  send  the  samples  to  Park,  Benziger  &  Com- 
pany.' 

Q.  Now,  Mr.  Hermann,  you  did  at  that  time  ar- 
range for  the  shipping  of  samples  to  Park,  Benziger; 
you  did  with  them? 

A.    Yes." 
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On  February  2,  1943,  the  day  before  the  modification  was 
signed,  Hermann,  at  San  Francisco,  sent  the  following 
telegram  to  Elman,  at  New  York,  R.  74: 

"Have  definitely  completed  the  finest  bottle  deal 
dreamed  of.  Suggest  you  phone  me  on  receipt  this 
wire.    Kindly  advise  Irene  am  well.    Regards." 

When  Hermann  entered  into  the  contract  with  appellants 
Bercut,  Hermann  knew  that  if  the  contract  should  be 
thereafter  breached  by  the  Bercuts,  neither  Hermann  nor 
Park,  Benziger  &  Co.  could  obtain  other  wine  in  the 
market  to  take  the  place  of  the  Bercut  wine,  but  notwith- 
standing that  knowledge  by  him  he  never  informed  nor 
gave  any  notice  to  the  Bercuts  that  if  at  any  future  time 
they  broke  the  contract  he  would  be  unable  to  replace  the 
wine.    He  testified,  R.  220-221: 

"Mr.  Naus.  Q.  Up  to  and  including  January  29, 
1943,  in  your  negotiating  conferences  with  the  Bercuts 
did  you  at  any  time  state  to  them  or  tell  them  that 
if  at  any  time  in  the  future  they  should  break  the 
contract  you  would  be  unable  to  get  any  other  wine 
to  replace  it? 

A.  Conversation  of  that  nature  never  took  place 
between  us.  The  contract  was  satisfactory;  we  were 
happy  with  it  and  took  it  up. 

Q.  Let  us  stay  with  the  question:  Up  to  and  in- 
cluding the  time  that  the  contract  was  signed  you 
never  gave  them  any  notice  to  that  effect,  did  you? 
You  never  gave  them  any  information  to  that  effect? 
A.  Pardon  me,  Mr.  Naus.  Do  you  mean  signed 
after  I  brought  it  to  them,  or  signed  between  Bercut 
and  myself!  May  I  have  the  question  a  little  clearer? 
Q.  I  will  reframe  it.  I  will  go  a  little  further. 
The  final  paper  that  went  to  the  final  form  of  the 
contract  was  a  paper  signed  on  February  3,  1943, 
wasn't  it? that  letter  modifying  it? 
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A.    Between  the  Berouts  and  Chateau  Montelena? 

Q.    Yes. 

A.    Yes. 

Q.  Up  to  and  including  the  time  that  letter  of 
February  3,  1943,  was  signed  and  delivered  to  you, 
had  you  ever  informed  the  Bercuts  if  at  any  future 
time  they  broke  the  contract  you  would  be  unable  to 
replace  the  wine? 

A.    We  didn't  even  speak  about  it,  no. 

Q.     The  answer  is  you  did  not? 

A.    I  did  not." 

Hermann  also  knew  that  this  was  the  first  occasion  in 
which  the  Bercuts  ever  sold  any  wine  to  anybody.  He 
testified,  R.  215: 

"Q.  Then,  as  I  understand  it,  up  to  the  date  of 
the  signing  of  the  contract  on  January  29,  1943,  there 
had  been  no  wine  put  out  under  a  label  or  a  mark 
'Bercut  Freres'? 

A.  As  far  as  I  know,  not.  They  told  me  they  were 
not  in  the  wine  business. 

Q.     So  far  as  you  know,  they  never  were? 

A.     No,  I  never  saw  the  'Bercut  Freres'  label. 

Q.  You  told  us  yesterday,  if  I  understood  it,  that 
you  kept  yourself  informed  and  in  contact  with  wine 
merchants,  brokers  and  the  like  who  were  in  that  field, 
and  when  you  first  heard  about  this  arrangement, 
that  you  went  down  to  the  butcher  shop  to  find  them, 
and  that  is  the  first  time  that  you  heard  of  them  in  the 
wine  business? 

A.     That  is  correct. 

Q.  Up  to  that  time  no  one  had  heard  of  them  in 
the  wine  business? 

A.     No,  sir. 

Q.  Up  to  that  date  they  had  never  sold  any  wine, 
had  they? 

A.     That  is  correct,  so  far  as  I  know." 
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At  the  time  of  entering  into  the  contract  the  Bercuts  were 
ignorant  of  the  fact  that  if  they  thereafter  breached  the 
contract  other  wine  would  not  be  obtainable  in  the  market 
by  Hermann  or  Park,  Benziger  &  Co.,  R.  343  and  R.  420. 
The  Bercuts  had  never  previously  been  in  any  wine  deal. 
They  had  varied  business  interests  but  up  to  the  time 
of  this  deal  with  Hermann  they  had  never  sold  so  much  as 
one  bottle  of  wine  to  anyone  in  the  world,  R.  400.  It  had 
simply  happened  that  in  February,  1941,  or  two  years 
before  the  deal  with  Hermann,  the  Bercuts  had  obtained 
majority  control  and  management  of  a  cold  storage  busi- 
ness in  San  Francisco,  known  as  Merchants  Ice  and  Cold 
Storage  Company,  R.  399,  418-419,  and  found  there  con- 
siderable idle  or  vacant  cold  storage  space,  R.  419.  "It 
was  a  place  well  suited  for  wine  but  there  was  no  wine  in 
it",  R.  419.   Peter  Bercut  testified,  R.  419-421: 

"Q.     Did  you  and  your  brother  Jean  first  acquire 
this  stock  of  wine  before  or  after  you  took  over  that 
management  of  Merchants? 
A.    After. 

Q.    At  the  time  you  took  over  the  management  of 
Merchants  Ice  you  first  fired  out  the  old  management, 
did  you? 
A.    Yes. 

Q.  After  taking  it  over  did  you  or  not  have  con- 
siderable idle  or  vacant  space  down  at  Merchants 
Ice? 

A.  Very  much  so.  It  was  a  place  well  suited  for 
wine,  but  there  was  no  wine  in  it. 

Q.     Prior  to  that  time  had  you  ever  dealt  in  wine? 
A.     No,  sir. 

Q.     Had  you  ever  bought  or  sold  wine  before? 
A.     No,  sir,  outside  of  what  I  could  use  in  my  own 
family.  *  *  * 
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Q.  About  how  soon  was  it  after  you  took  over 
Merchants  Ice  that  you  and  Jean  started  to  acquire 
this   stock   of   three   hundred   odd   thousand   bottles? 

A.     Within  the  first  six  months,  I  believe. 

Q.  I  believe  you  acquired  the  wine  in  bulk  or 
gallonage  from  Fruit  Industries  in  the  first  place? 

A.  Not  exactly.  It  was  acquired  that  way,  but 
it  was  that  the  Fruit  Industries  agreed  to  bottle  it 
for  us. 

Q.  You  bought  it  in  bulk  and  arranged  with  them 
and  you  supplied  the  bottles  and  arranged  with  them 
to  bottle  it  and  deliver  it  to  you  in  bottles? 

A.    Yes. 

Q.     Then  you  laid  it  down  in  the  Merchants  Ice? 

A.     Yes,  that  is  the  only  way  I  knew  it. 

Q.  After  laying  it  down,  you  and  your  brother 
Jean  kept  it  under  a  fairly  constant  or  even  tem- 
perature from  the  time  you  acquired  it  until 

A.  The  engineer  for  Merchants  Ice  attended  to 
that. 

Q.  At  the  time  you  and  Serge  Hermann  signed 
this  original  contract  of  January  29,  1943,  at  the 
time  you  entered  into  that  contract  did  you  then 
know  that  if  at  any  time  thereafter  you  did  not  de- 
liver the  wine  as  called  for  by  the  contract  that  the 
buyer  could  not  acquire  it  elsewhere? 

A.    I  didn't  have  the  least  idea  of  that. 

Q.  Did  anybody  up  to  and  including  January  29th 
give  you  notice  or  warning  or  information  that  if 
you  did  not  deliver  that  wine  it  could  not  be  gotten 
somewhere    else  ? 

A.  No.  Our  deal  was  entirely  between  ourselves, 
and  it  did  not  go  outside;  I  didn't  go  out  and  talk 
about  it,  or  anything.  I  just  kept  that  part  of  our 
own  business." 

Park,  Benziger  &  Co.  received  the  samples  and  found 
them  satisfactory,  R.  84.  Hermann  returned  to  New  York, 
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arriving  there  on  Saturday,  February  13,  1943,  R.  86.  The 
contract  called,  inter  alia,  for  labels  to  be  prepared  and 
supplied   by   the   buyer;   and   on   Monday,   February   15, 
1943,  Hermann,  at  New  York,  wrote  air  mail  on  the  let- 
terhead of  Park,  Benziger  &  Co.  a  letter  to  Peter  Bercut, 
c/o  Bercut  Brothers,  R.  86-88,  a  copy  of  which  we  ap- 
pend as  Appendix  C.  Contemporaneously  with  the  writ- 
ing of  that  letter  Hermann  and  Elman  entered  into  an 
oral  deal  under  which  Park,  Benziger  &  Co.  "purchased 
the  contract"  from  Hermann,  R.  75,  which  oral  deal  of 
February  15,   1943,  was   reduced  to   two  writings  dated 
February  25,   1943.   One   paper  was   given  by  Hermann 
to  Park,  Benziger  &  Co.,  as  follows,  R.  83: 
"Park,  Benziger  &  Co.,  Inc., 
24  State  St., 
New  York,  N.  Y. 
Dear  Sirs: 

As  per  our  agreement,  we  hereby  assign  to  you  the 
agreement  and  all  rights  thereunder,  made  on  Janu- 
ary 29,  1943,  with  Pierre  Bercut  and  Jean  Bercut, 
doing  business  under  the  name  of  P.  &  J.  Cellars,  of 
San  Francisco,  California. 

Yours  very  truly, 

Chateau  Montelena  of  N.  Y. 
Per  Serge  Hermann" 

The  other  paper,  dated  February  25,  1943,  was  given  by 
Park,  Benziger  &  Co.  to  Hermann,  as  follows,  R.  90-91 : 

"Mr.  Serge  Hermann, 

48  West  48th  St., 

New  York,  N.  Y. 

Dear  Mr.  Hermann: 

In  consideration  of  your  assigning  to  Park,  Ben- 
ziger &  Co.,  Inc.  the  contract  which  Chateau  Monte- 
lena of  New  York,  represented  by  Serge  Hermann, 
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made  with  Messrs.  Pierre  and  Jean  Bercut,  trading 
as  P.  &  J.  Cellars,  of  San  Francisco,  California,  cov- 
ering an  approximate  lot  of  60,000  cases  of  Assorted 
Wines,  we  hereby  agree  to  pay  you  a  commission 
equal  to  50%  of  the  net  profits  derived  from  the 
handling  and  sale  of  these  goods  at  wholesale  or 
retail,  and  you  are  to  exert  your  efforts  to  the  best 
of  your  ability  in  the  promotion  and  sale  of  the 
above  merchandise. 

You  are  also  to  participate  in  any  further  business 
we  may  have  with  P.  &  J.  Cellars  on  the  same  basis. 
If  we  sustain  a  loss  on  any  business  with  P.  &  J. 
Cellars,  such  loss  shall  be  charged  against  future 
profits  in  the  computation  of  -  your  commission  on 
future  business. 

Yours  very  truly, 

Park,  Benziger  &  Co.,  Inc., 
J.  R.  Benziger, 

President. ' ' 

Those  two  papers  comprise  the  whole  of  the  documen- 
tary basis  of  the  arrangement  between  Hermann  and 
Elman,  B.  143-144.  Thereunder,  Hermann  was  to  be- 
come an  employe  of  Park,  Benziger  &  Co.  in  promoting 
a  sales  market  for  the  sale  of  the  wine  by  Park,  Ben- 
ziger &  Co.,  which  in  turn  required  the  liquor  licensing 
of  Hermann  as  a  salesman  or  employe  of  Park,  Ben- 
ziger &  Co.  under  the  law  of  New  York.  Elman  testified, 
R.  97-98: 

"Mr.  Bourquin.  Q.  Following  your  purchase  of 
that  contract,  you  had  arranged  with  Mr.  Hermann, 
did  you,  you  had  entered  arrangements  for  the  serv- 
ices of  Mr.  Hermann  in  the  sales  of  the  wines? 

A.  Yes.  We  decided  to  employ  Mr.  Hermann  as 
a  salesman  of  Park,  Benziger  &   Company,  and   we 
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submitted  to  the  New  York  State  Liquor  Authori- 
ties an  application  for  a  solicitor's  permit  in  New 
York  State. 

Q.  That  was  a  solicitor's  permit  issued  at  your 
request  to  him  as  a  solicitor  or  salesman  for  Park, 
Benziger  &  Company1? 

A.    Yes. 

Q.     Taking  effect  when? 

A.  Taking  effect  almost  immediately,  after  we 
had  decided  to  purchase  the  contract  from  him." 

(A  photograph  of  his  salesman's  license  or  "solicitor's 
permit"  appears  at  R.  100.)  Hermann  was  to  give  his 
full  time  to  selling  the  wine  for  Park,  Benziger  &  Co., 
R.  141-142.  Elman  testified,  R.  140-142: 

"Q.  Then  what  in  substance  were  the  terms  on 
which  you  told  Hermann  orally  that  you  would  take 
it  over! 

A.  We  discussed  the  matter  thoroughly  with  him 
and  we  agreed  to  take  over  the  contract  and  give 
him  fifty  per  cent  commission  of  the  net  profits  on 
the  sale  of  the  merchandise. 

Q.    What  did  he  agree  to  do? 

A.  Well,  he  agreed  to  sell  us  the  contract  for 
that. 

Q.  Was  anything  said  about  Hermann  giving  his 
time  to  selling  the  wine  after  you  got  it? 

A.  Yes,  he  asked  us  whether  we  would  like  to 
have  him  promote  and  sell  the  wines,  and  we  said, 
'Yes,  it  might  be  a  very  good  idea,'  since  he  knew, 
I  thought,  a  lot  more  about  the  actual  wines  than 
we  did  at  that  time.  I  hadn't  seen  them.  He  seemed 
to  know  the  people  quite  well,  thought  very  highly 
of  them,  and  he  asked  us  whether  we  would  like 
to  do  that,  discuss  that  point,  and  we  said,  'Yes,' 
and  we  decided  he  was  to  become  an  employee  of 
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Park,  Benziger  &  Company  as  our  salesman  to  spon- 
sor the  wine  and  sell  it  and  promote  it,  help  in  it 
in  every  way  he  could. 

Q.  You  said  he  was  to  become  your  employee. 
Was  he  to  become  a  full-time  employee  and  sell  this 
Bercut  wine? 

A.     A   salesman   for   us   to   sell   the   Bercut   wine. 

#  #  # 

Q.  Was  the  arrangement  or  not  that  he  was  to 
give  his  full  time  to  selling  the  wine  after  you  got  it 
from  the  Bercuts? 

A.    Yes,  he  would  give  his  full  time  to  it." 

Hermann  was  to  do  that  selling  at  his  own  expense; 
Elman  testified,  R.  147-148: 

"Q.  Incidentally,  in  that  fifty  per  cent  arrange- 
ment you  had  with  him,  first  orally  and  later  in 
writing,  Hermann  going  around  selling  was  to  be  at 
his  own  expense,  wasn't  it? 

A.     That  is  right. 

Q.  Any  and  every  expense,  of  whatever  nature, 
he  may  have  incurred  from  the  beginning,  January, 
1943,  down  to  the  present  time  has  been  an  expense 
of  his  own? 

A.     That  is  right." 

He  further  testified,  R.   149: 

"A.  We  gave  Mr.  Hermann  a  fifty  per  cent  net 
commission  on  the  sale  of  the  Bercut  wines.  That 
was  the  arrangement.  Now,  in  so  far  as  expenses  are 
concerned,  after  we  took  the  contract  and  he  came 
to  work  for  us  as  a  salesman  to  promote  the  wines 
in  that  deal,  then  the  monies  that  he  spent  in  the 
promotion  for  it  was   for  his  own  account. 

Q.    Yes. 

A.     That  is   right,  after  that." 
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He  further  testified,  R.  150-151: 

"Q.  As  I  understood  some  of  your  answers,  you 
are  suggesting,  at  least,  that  Hermann  was  simply 
an  employee  or  was  to  be  an  employee  or  commis- 
sion salesman  for  Park,  Benziger  &  Co.? 

A.     That  is  right,  in  the  sale  of  these  wines." 

Hermann  testified,  R.  190-191,  in  substance  to  the  same 
effect. 

A  domestic  wine  deal,  and  particularly  one  of  this 
nature,  was  something  new  to  Park,  Benziger  &  Co.  and 
was  in  the  nature  of  new  promotion  by  them.  Elman  testi- 
fied, R.  162-163: 

"A.  Well,  we  are  never  in  touch  with  the  do- 
mestic market  to  that  point  of  where  we  could  place 
a  finger  on  a  broker  and  say  we  could  buy  a  par- 
ticular wine  from  him,  because  we  have  never  been 
in  the  domestic  wine  business. 

Q.  As  a  matter  of  fact,  this  was  a  brand  new 
venture  of  yours,  wasn't  it,  the  Park,  Benziger  & 
Company! 

A.  Well,  not  a  brand  new  venture  entirely,  but 
it  was  a  new  phase  of  business,  yes,  that's  right. 
We  had  never  purchased  and  sold  California  wines 
to  any  great  extent  before. 

Q.  You  are  brand  new  in  the  business  as  to  win- 
eries and  wines  generally? 

A.     That's  right. 

Q.  Well,  it  was  brand  new  to  the  company,  in 
fact,  this  California  still  wine  business? 

A.    Yes. 

Q.  As  to  handling  it  in  quantities  and  as  a  con- 
tinuous line? 

A.    Yes. 

Q.    You  never  had  any  experience  with  that  be- 
fore, had  you? 
A.    No." 


17 


After  some  correspondence  between  the  parties  filled  with 
promotional  enthusiasm  and  speaking  of  having  an  artist 
design  labels,  and  the  like,  Elman  came  to  San  Fran- 
cisco, arriving  April  16,  1943,  R.  101,  having  been  pre- 
ceded by  Hermann  about  a  week.  Elman  looked  at  the 
wine  or  had  conferences  with  appellants  Bercut  prac- 
tically daily  thereafter  until  the  breaking  of  relations, 
on  April  26,   1943.   Elman  testified,  R.   101-102: 

"Q.     Did  you  see  Mr.  Jean  Bercut  or  Mr.   Peter 
Bercut,  or  both  of  them,  from  time  to  time,  after 
your  first  visit? 

A.  Consistently;  every  day  from  the  date  I  ar- 
rived. I  believe  I  came  here  on  a  Friday.  I  saw  him 
Friday  and  Saturday,  and  then  we  did  not  see  him 
on  Sunday,  and  Monday,  which  was  a  business  day, 
we  started  in  with  our  meetings  again  with  either 
Mr.  Jean  Bercut  or  Mr.  Peter  Bercut,  consistently, 
right  through  that  entire  week,  working  and  arrang- 
ing for  the  bottling  of  those  wines.  I  went  down  to 
see  the  wines,  I  had  never  seen  them  before,  saw 
how  they  were  racked  to  get  a  picture  of  it  so  I 
could  build  it  into  a  campaign  of  promotional  sales. 
We  had  started  taking  films  of  the  huge  warehouse 
with  Mr.  Jean  Bercut  or  Mr.  Peter  Bercut  along- 
side the  wines,  looking  at  a  bottle  of  wine.  Those 
films  were  to  be  used  for  promotional  work  to  show 
the  huge  325,000  cases  bottled,  at  least  325,000  bot- 
tles that  were  built  into  that  magnificent  warehouse 
there,  that  were  aged  and  stored  and  racked.  This 
was  going  to  be  the  story  on  the  business  of  aging 
wines  in  this  country,  it  was  something  entirely  new 
and  novel.  I  mean  it  had  never  been  done  in  the 
United  States." 

Meanwhile,  appellant  Jean  Bercut  had  heard  some  dis- 
turbing information  about  the  business  history  of  Her- 
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mann,  and  Elman  testified  that  the  following  occurred  at 
a  conference  on  April  26,  1943,  at  the  office  of  the  Ber- 
cuts,  R.  111-115: 

"Q.  On  that  occasion  will  you  tell  us  whether  or 
not  either  of  the  Bercuts  voiced  any  dissatisfaction 
with   Mr.   Hermann? 

A.     They  certainly  did. 

Q.  Will  you  tell  us  by  whom  and  what  it  was; 
just  go  ahead  and  tell  us. 

A.  Well,  as  I  recall,  Mr.  Jean  Bercut  asked  me 
to  step  in  the  office  and  asked  Mr.  Hermann  to  wait 
outside.  He  said,  'Mr.  Elman,  I  would  like  to  talk  to 
you  for  a  few  minutes ;  Serge,  would  you  sit  down  a 
few  minutes  until  I  get  through?'.  He  said,  'Fine'. 
We  went  in  and  when  I  was  in  there  with  him  he 
said,  'Mr.  Elman,  I  have  some  very  bad  news  for 
you'.  He  said,  'We  have  inquired  about  Mr.  Serge 
Hermann  and  find  he  had  some  business  dispute  here 
in  town  and  we  would  not  like  to  do  any  business 
with  him,  we  would  like  to  have  our  contract 
with  you';  I  said,  'Well,  that's  fine;  we  are  doing 
business  together',  I  said,  'but  what  is  this  business 
dispute  about?'.  He  explained  the  entire  business 
dispute  related  to  this  Chateau  Montelena  dealing  of 
some  kind  or  other.  So  I  told  him  them,  I  said,  as 
I  recall  it,  'I  am  sorry' — Oh,  yes.  He  said,  'We  don't 
want  to  have  anything  to  do  with  Mr.  Serge  Her- 
mann because  of  the  business  deals  we  have  heard 
about  him'.  I  said,  'Well,  the  contract  was  assigned 
to  Park-Benziger.  You  have  been  doing  business  with 
Park,  Benziger  right  along  and  will  continue  to  do 
business  with  Park,  Benziger'.  He  said,  'We  don't 
want  to  have  anything  to  do  with  Hermann  at  all'. 
I  said,  'Well,  of  course,  that  is  impossible,  because 
we  have  an  arrangement  with  Mr.  Hermann,  but  we 
will  take  care  of  him'.  I  said,  'We  will  take  all  the 
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wine  that  we  are  purchasing  from  you'.  He  said,  'No, 
we  don't  want  him  to  have  anything  at  all  to  do  with 
the  deal'.  I  said,  'Well,  we  don't  have  anything  to  do 

'.     Then  Mr.  Evans,  who  was  sitting  in  on  this 

*  *  *  said  something — Mr.  Peter  Bercut  handed  him 
a  contract  and  Mr.  Peter  Bercut  said  to  me,  handing 
me  this  contract,  he  said,  'Well,  do  you  see  anything 
in  this  contract  that  says  Mr.  Hermann  has  the  right 
to  assign!'.  I  looked  at  the  contract  and  I  said, 
'Apparently  there  is  nothing  in  there  that  says  he 
has  the  right  to  assign'.  I  then  made  the  point  he 
had  the  right  to  assign  because  the  contract  went  to 
our  lawyers  in  New  York  and  we  told  them  to  look 
over  that  contract  and  they  forwarded  it  back  to  us 
as  being  all  right  legally,  so  far  as  they  were  con- 
cerned, the  deal  was  excellent  for  us.  So  we  naturally 
made  arrangements  to  have  the  assignment  com- 
pleted and  so  on.  Then  I  said,  'In  all  fairness',  I 
said,  'you  ought  to  have  Mr.  Hermann  come  in  and 
tell  his  side  of  the  story'.  So  Jean  went  out  and 
called  Mr.  Hermann  in  and  Mr.  Hermann  came  in 
and  they  told  him  about  what  they  had  heard  about 
Chateau  Montelena.  Mr.  Hermann  said  he  would  be 
very  glad  to  get  in  touch  with  some  others  in  San 
Francisco  who  had  told  them  about  this  business  dis- 
pute, and  who  could  explain  any  doubt  that  they  had 
pertaining  to  it,  and  so  forth.  Then  Mr.  Peter  Ber- 
cut gave  Mr.  Hermann  the  contract  and  said  to 
him,  'Will  you  show  me  where  this  says  in  here  that 
you  have  the  right  to  assign  that  contract?'.  Mr. 
Hermann's  answer  was,  'Will  you  show  me  where  this 
says  I  haven't  the  right  to  assign  the  contract?  You 
were  doing  business  with  Park-Benziger  right  along. 
AVhat  is  it  all  about!  If  it  has  something  that  you 
do  not  like,  why  didn't  you  tell  them  about  it?'.  He 
said,  'You  are  doing  business  with  them'.  He  said, 
'Well,   we  want  you  to  give  us   a  personal   release 
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from  the  contract,  we  don't  want  to  have  anything 
to  do  yith  you,  we  want  to  do  our  business  with 
Park,  Benziger  &  Company;  we  don't  want  to  have 
anything  to  do  with  you'.  Mr.  Hermann  said,  'Well, 
if  that's  the  way  you  want  it,  I  have  my  agreement 
with  Park-Benziger,  it's  all  right  with  me'.  They 
said,  'Yes,  we  want  to  have  a  personal  release  from 
you,  because  we  want  to  do  business  with  Park-Ben- 
ziger; now,  give  us  a  personal  release'.  He  said, 
'Sure,  if  that's  the  way  you  feel  about  it  it's  all  right 
with  me,  so  long  as  the  agreement  can  continue  on 
with  Park-Benziger  and  yourself.  So  we  left  then. 

Q.  Did  that  rupture  put  an  end  to  this  cordial  re- 
lationship that  you  had  between  you? 

A.  No,  no,  everything  was  smoothed  out.  Then, 
I  might  back  up  there  a  moment,  Serge  said  it  was 
all  right  with  him,  he  was  going  to  give  them  the 
release  they  wanted  for  the  purpose  of  facilitating 
the  deal." 

With  respect  to  the  meeting  on  April  26,  1943,  Hermann 
testified,  R.  174-176,  cumulatively. 

Pursuant  to  the  arrangement  the  parties  again  met  on 
April  27,  1943,  and  with  respect  to  the  meeting  on  that 
day,  Elman  testified,  E.  118-119 : 

"A.  Well,  that  morning  I  came  in  I  handed  Mr. 
Evans  an  order  which  I  had  received  from  the  mail, 
or  in  the  mail,  pertaining  to  the  final  shipment  of 
another  quantity  of  wine,  and  I  laid  it  on  the,  on  his 
desk,  and  told  him  to  expedite  the  shipment  on  that. 
On  the  table  as  we  came  in  were  quite  a  number  of 
copies  of  papers,  it  was  a  release.  Mr.  Peter  Bercut 
was  sitting  down  there.  Mr.  Jean  brought  us  in  and 
Mr.  Evans  handed  Mr.  Hermann  these  papers  and 
said,  'This  is  the  release  we  made  up  for  you.'  *  *  * 
He  said,  'This  is  the  release  that  we  were  talking 
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about  yesterday. '  Mr.  Hermann  examined  it  and  there 
were  some  discussions  there,  and  Mr.  Hermann  handed 
it  to  me  and  said,  'Is  it  all  right  Phil?'  I  looked  at  it 
and  I  said  it  was  an  agreement  between  Chateau 
Montelena  and  Serge — or  P.  &  J.  Sellars  and  Serge 
Hermann.  I  said,  M  have  nothing  to  do  with  it. 
Evidently  that  is  the  release  that  Mr.  Bercut  was 
talking  about.  We  have  a  contract.  I  can't  see  any 
objection  to  it.'  I  handed  it  to  him  and  Serge  signed 
it." 

With  respect  to  the  meeting  on  April  27,  1943,  Hermann 
testified  R.  176-177,  in  substance  to  the  same  effect.  The 
writing  signed  by  Hermann  and  the.Bercuts  on  April  27, 
1943  was  received  in  evidence  as  Plaintiff's  Exhibit  11, 
R.  178,  and  reads  as  follows: 

"Agreement. 

This  Agreement  entered  into  this  26th  day  of  April, 
1943  by  and  between  Pierre  Bercut  and  Jean  Bercut 
doing  business  under  the  firm  name  and  Style  of  P.  & 
J.  Cellars  in  the  City  and  County  of  San  Francisco, 
State  of  California  hereinafter  referred  to  as  party 
of  the  first  part  and  Serge  Hermann  represented  to 
be  the  duly  authorized  special  representative  of  the 
Chateau  Montelena  of  New  York  competent  to  act 
in  its  behalf  party  of  the  second  part,  Witnesseth: 

Whereas  the  parties  herein  referred  to  did  on  the 
29th  day  of  January  1943  execute  a  certain  agree- 
ment containing  certain  terms  and  conditions  and 
Whereas  it  is  considered  by  mutual  consent  that  it 
will  be  to  the  best  interests  of  both  parties  that  the 
said  agreement  be  canceled  in  its  entirety. 

Now  Therefore  for  and  in  consideration  of  the  sum 
of  One  Dollar  ($1.00)  each  to  the  other  in  hand  paid 
receipt  of  which  is  hereby  acknowledged  it  is  mutually 
agreed  that  all  of  the  provisions,  covenants,   terms 
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and  conditions  that  were  specified,  embodied  or  stipu- 
lated in  said  agreement  are  hereby  declared  null  and 
void  and  without  any  force  or  effect,  in  the  same  man- 
ner and  to  all  intent  and  purposes  the  same  as  if  said 
agreement  had  never  been  entered  into  or  had  ever 
been  written,  and  each  of  said  parties  shall  be  deemed 
to  be  free  and  clear  of  any  and  all  claims,  demands 
or  obligations  asserted  by  the  one  party  against  the 
other  from  the  beginning  of  the  world  to  the  date 
hereof. 

In  Witness  Whereof  said  parties  have  hereunto 
set  their  hands  this  27th  day  of  April  1943." 

The  foregoing  gives  the  plaintiff's  version  of  the  occur- 
rences on  April  26  and  27  of  1943,  because  it  is  the  version 
most  favorable  to  the  plaintiff  and  was  accepted  by  the 
jury.  Under  the  version  of  the  defendants,  the  occurrences 
on  April  26  and  27  put  an  end  to  the  whole  arrangement, 
not  only  with  Herman,  but  with  Park,  Benziger  &  Co.  as 
well. 

The  signing  of  the  paper  on  April  27,  1943  was  followed 
by  an  offer  by  Jean  Bercut  to  Elman  to  sell  three  car- 
loads of  the  wine  to  Park,  Benziger  &  Co.  at  the  contract 
prices,  but  for  cash,  whereupon  Elman  became  angry  as 
to  the  cash  carloads  (1500  cases  a  carload,  amounting  to 
4500  cases).  Elman  testified,  R.  121-122: 

"Mr.  Bourquin.  Q.  Will  you  tell  us  in  substance 
what  Mr.  Jean  Bercut  said,  how  he  put  it,  when  he 
came  back  to  the  room. 

A.  When  he  told  me  that  I  said,  'What  do  you 
mean?'  He  said,  'You  don't  want  any  contract.  I  will 
give  you  three  carloads  of  wine  at  the  contract  price, 
and  that  is  all.'  I  said,  'What  do  you  mean,  three 
carloads  of  wine?  We  have  a  contract  with  you.' 
He  said,  'Well,  1  will  give  you  three  carloads  of  wine 
at  the  contract  price,  and  maybe  later  on — we  will  see, 
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we  will  see.'  He  said,  'For  cash.'  I  said,  'What  do 
you  mean?  We  have  a  contract  with  yon  for  60,000 
cases  of  wine.  Now,  you  have  a  stipulated  price  in 
there  and  you  have  the  quantity  of  merchandise  in 
there,  and  that  is  what  the  company  wants  to  be 
performed.'  He  said,  'No  more  contract.  We  don't 
want  no  more  contract.  I  will  give  you  three  carloads 
of  wine,  and  maybe  later  on  the  wine  will  be  worth 
eight  or  nine  or  ten  dollars  to  you.'  I  said,  'What  do 
you  mean,  eight  or  nine  or  ten  dollars?  The  price  in 
the  contract  is  stipulated  at  $5.25.'  He  said,  'Yes,  I 
know,  I  know,  but  just  three  carloads  of  wine. '  I  said, 
'We  have  a  contract  with  you  for  60,000  cases  of 
wine  at  stipulated  prices  under  certain  terms.  My 
company  wants  that  contract  performed,  and  that  is 
what  I  am  out  here  for.' 

Then  I  got  all  excited  and  everything  and  walked 
out  of  the  place,  I  guess." 

Elman  treated  the  foregoing  as  a  repudiation  of  the 
contract  by  the  Bercuts,  i.  e.,  an  anticipatory  breach,  and 
the  original  complaint  in  this  case  was  filed  about  three 
weeks  afterward,  i.  e.,  on  May  19,  1943,  R.  7.  (The  tran- 
I  script  shows  a  riling  on  May  1944  which  is  an  error.) 

The  wine  was  not  obtainable  elsewhere,  R.  161.  Elman 
testified,  R.  163: 

"Q.  From  April  27,  1943  did  the  Park,  Benziger 
Company  ever  through  you  or  through  anybody  make 
any  attempt  or  effort  to  go  out  in  the  market  and 
bring  in  any  substitute  wines? 

A.     No ;  we  felt  it  was  impossible. 

Q.  Well,  you  did  not  do  it,  because  you  knew  you 
couldn't  get  it;  isn't  that  correct? 

A.     I  think  so.     *     *     * 

Q.  You  couldn't  get  it  because  there  was  none  in 
the  market,  isn't  that  correct? 

A.    That's  right." 
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In  the  charge  to  the  jury,  the  jury  was  charged,  R.  520: 
"I  instruct  you  that  the  evidence  before  you  is 
insufficient  to  show  that  the  goods  were  obtainable 
elsewhere,  that  is,  it  is  insufficient  to  show  an  avail- 
able market.  On  the  contrary  it  shows  no  available 
market.  The  rule  in  such  case  is  that  the  measure  of 
the  buyer's  damages  is  the  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events  from  the 
seller's  breach  of  contract,  which  rule  as  specifically 
applied  to  this  case  now  before  you  means  that,  if  you 
find  there  was  a  breach,  either  (1)  the  amount  of  the 
buyer's  outlay  of  expense  in  the  course  of  preparing 
to  carry  out  the  contract  before  he  knew  that  the 
seller  would  not  perform,  or  (2)  the  net  profits,  if 
any,  that  the  buyer  was  reasonably  certain  to  have 
made  if  the  seller  had  performed  the  contract." 

The  plaintiff  made  no  proof  of  the  amount  of  any  outlay 
and  therefore  the  question  went  to  the  jury  on  the  issue 
of  "net  profits"  claimed  to  have  been  lost  by  the  plaintiff. 

On  that  issue  the  plaintiff  made  no  proof  whatever  with 
respect  to  any  past  experience  that  it  had  had  in  the  mat- 
ter of  profits  arising  from  the  sale  of  domestic  or  Califor- 
nia wine.  It  had  had  a  previous  experience  to  the  extent  of 
8000  or  9000  or  10,000  cases  of  California  wine.  Elman 
testified,  R.  153: 

"Q.  What  would  you  say  was  the  aggregate  num- 
ber of  cases  of  [bottled]  wine  that  you  had  ever  han- 
dled, California  wine,  the  still  wine,  before  the  Bercut 
deal?  *  *  * 

A.     *  *  *  I  would  say  around  5000  cases. 
Q.     That  had  been  over  what  period? 
A.     I  might  be  wrong  on  that,  sir.    I  recall  now  we 
did  have  some  merchandise  which  we  had  bought  in 
cased  goods  from  a  California  shipper  down  south, 
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who  was  a  bottler.  It  might  have  run  into  a  little 
more — probably  eight  or  nine  thousand,  10,000. 

Q.  My  immediate  question  was,  that  total  was 
spread  over  what  period  of  time? 

A.  Oh,  I  would  say  it  was  over  a  year — a  period  of 
about  a  year — yes,  1942,  I  think.  That  is  about  the 
time  we  started  to  buy  California  wine,  because  our 
French  stocks  had  been  depleted,  and  we  had  our 
customers  coming  in  constantly  asking  us  if  we  could 
purchase  wines  for  them,  you  see. 

Q.  Was  any  of  this  California  still  wine  that  you 
are  speaking  of  ever  put  out  before  the  Bercut  deal 
under  your  own  label? 

A.    No. 

Mr.  Naus.  As  I  understand"  it,  Mr.  Elman,  this 
wine  involved  in  that  Bercut  deal  that  Hermann  dug 
up  for  you  was  the  initiation  of  a  new  line  of  business 
in  your  company,  wasn't  it? 

A.     A  new  line? 

Q.  That  is  to  say,  having  to  do  with  California 
still   wines   under   your   own  label? 

A.    Yes." 

In  addition  to  that  past  experience  with  California  wine 
the  plaintiff  had  further  past  experience  to  the  extent  of 
2500  cases  of  California  wine  of  the  Chianti  type,  R.  88, 
which  had  been,  independently  of  the  Hermann  contract, 
ordered  by  the  plaintiff  from  appellants  in  connection  with 
Hermann's  letter  of  February  15,  1943,  plaintiff's  Exhibit 
3.  The  plaintiff  made  no  proof  whatever  of  its  profit 
experience  in  handling  those  wines.  The  plaintiff  relied 
entirely  on  two  price  lists  that  were  received  in  evidence 
as  its  exhibits  13,  R.  308-311,  and  15,  R.  316-318,  over  the 
following  objection  of  appellants,  R.  306 : 

"Mr.  Naus.  Objected  to  first  as  outside  the  issues; 
secondly,  upon  the  ground  that  the  evidence  is  insuffi- 
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cient  to  show  and  establish  business  in  California 
wines  of  this  type;  third,  on  the  ground  there  is  no 
foundation  to  show  any  basis  for  any  attempted  effect 
of  a  calculation  of  supposed  loss  of  supposed  profits 
on  that.  There  is  no  proof  whatever — in  fact,  the 
proof  is  to  the  contrary — and  no  proof  whatever  that 
at  the  time  of  the  contract,  January  29,  1943,  the 
defendants  were  put  on  notice  or  warning  that  if 
thereafter  there  was  a  breach,  that  loss  of  profits 
would  be  a  consequence  because  of  the  unavailability 
of  other  wines  in  the  market." 

Exhibit  14  is  a  list  posted  by  the  plaintiff  with  a  public 
authority  in  New  York  under  the  Alcoholic  Beverage 
Control  Act  of  that  state  and  is  headed  "Schedule  of 
Wine  Prices  to  Retailers,  Effective  for  the  month  of 
March  1943".  In  that  list,  at  R.  311,  the  Bercut  wines 
appear  under  the  designation  of  "California  *P  &  B' 
Brand"  and  are  priced  to  the  retail  trade  at  $10.51  a  case 
for  the  dry  wines  and  $10.96  for  the  sweet  wines.  Exhibit 
15  is  a  list  similarly  posted  with  the  same  public  authority 
and  is  headed  "Schedule  of  Prices  to  Wholesalers,  Effec- 
tive for  the  month  of  May  1943"  and,  at  R.  318,  lists  the 
price  to  the  wholesaler  at  $6.75  a  case  for  the  dry  wines 
and  $7.50  a  case  for  the  sweet  wines. 

There  is  no  evidence  that  any  orders  were  taken  or 
sales  made  under  either  list.  The  plaintiff's  proof  of 
expected  profits  lost  depended  entirely  on  the  assumption 
that  the  26,691  cases  of  Bercut  wine  (which  were  to  be 
shipped  over  a  period  of  years  at  the  rate  of  one  carload 
or  1500  cases  a  month)  would  be  sold  at  the  prices  stated 
in  those  lists,  and  that  the  excess  of  those  prices  over  the 
contract  price  per  case  paid  to  the  Bercuts  would  evi- 
dence  the  expected   gross   profits   to   the   plaintiff,    from 
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which  the  following  deductions  were  to  be  made  in  arriving 
at  net  profits:  since  the  contract  with  the  Bercuts  was 
f.o.b.  San  Francisco  and  retail  sales  under  the  New  York 
list  were  quoted  f.o.b.  New  York,  there  would  be  a  deduc- 
tion of  35  cents  a  case  for  freight  and  insurance,  R.  313- 
314,  in  retail  sales.  In  addition  to  that,  Elman,  who  was 
not  an  accountant  or  auditor  and  who  did  not  produce 
any  accounts  or  books,  assumed  that  the  appellee  would 
have  an  overhead  expense  of  six  per  cent  of  the  selling 
price.    Elman  testified,  R.  303-304: 

"Q.  Let  me  ask  you,  What  did  the  costs  and 
charges  of  your  company  run  in  April  1943  for  the 
handling  and  sale  of  wines  of  the  types  specified  in 
the  contract? 

A.  Mr.  Naus.  One  moment.  Objected  to  upon  all 
the  grounds  heretofore  stated,  and  upon  the  further 
ground  that  from  the  evidence  it  appears  that  they 
had  no  previous  experience  in  handling  such  wines. 

The  Court.  They  had  previous  experience  in  han- 
dling wines,  imported  wines.  It  is  true  that  conditions 
were  such  that  they  felt  the  need  of  dealing  in  do- 
mestic wines,  and  they  turned  to  California  for  the 
purpose  of  getting  domestic  wines. 

The   Witness.     That   is   right,  your   Honor.    *    *    * 
Q.     Having  in  mind  the  experience  you  have  had 
with  marketing  and  promotion  of  wines  and  applying 
that  to  these  questions  now;  is  that  not  true! 
A.    Yes.   *   *   * 

The  Court.  You  would  have  to  make  that  more 
specific:  20,000  cases  or  60,000  cases  or  whatever  you 
have  in  mind.  *  *  * 

Q.     Mr.  Elman,  what  would  the  costs  and  charges 

for  handling  and  promotion  and  sales  of  wines 

The  Court.  Such  as  that  described  in  the  contract 
Exhibit  2 
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Mr.    Bourquin.     Q  (continuing).    run    you    per 

case,  per  carload  or  per  thousand  cases  in  April  1943? 

Mr.  Naus.     That  is  all  subject  to  the  same  objection. 

The  Court.     Overruled. 

A.  About  six  per  cent  of  the  price,  the  selling 
price,  your  Honor. 

Mr.  Bourquin.  Q.  Six  per  cent  of  the  selling 
price  ? 

The  Court.  Q.  Whether  it  was  1000  cases,  5000 
cases  or  30,000  cases? 

A.  It  was  based  on  the  total  volume  of  business  we 
do  per  year,  your  Honor." 

The  foregoing  is  all  the  evidence  laid  by  appellee  before 
the  jury  as  a  basis  of  supposing  or  finding  a  loss  of  ex- 
pected profits,  and  the  amount  of  the  verdict  makes  it 
plain  that  the  jury  assumed  that  about  half  of  the  26,691 
cases  would  be  sold  at  the  retail  price  and  the  other  half 
at  the  wholesale  price. 

The  foregoing  retail  and  wholesale  lists  show  that  it 
was  the  plan  of  appellee  to  put  the  Bercut  wine  on  the 
market  under  a  new  label.  Park,  Benziger  &  Co.  had 
never  theretofore  put  on  the  market  any  domestic  or 
California  wine  under  their  own  label.  Under  the  contract 
with  the  Bercuts  the  label  was  to  be  designed  and  supplied 
by  appellee.  Appellee  made  no  proof  of  the  cost  of  labels. 
Moreover,  Elman  testified  to  the  dusty  appearance  of  the 
bottles  as  they  laid  in  the  warehouse  of  appellants  and  to 
the  need  of  washing  and  polishing  the  bottles  and  wrapping 
them  in  tissue  paper  in  order  to  make  them  attractive  for 
sale  by  appellee.  This  would  be  an  expense  of  appellee  and 
Elman  admitted  in  his  testimony  that  he  did  not  know 
what  the  cost  of  it  would  be.    He  testified,  R.  161: 
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Q.     Do  you  know  what  the  handling  and  washing 
would  amount  to  per  case,  for  washing  bottles   and 
wrapping  them  in  tissue  paper  and  buying  the  paper? 
A.     I  wouldn't  know,  sir." 

With  respect  to  the  ability  or  inability  of  Park,  Ben- 
ziger  &  Co.  to  perform  the  contract,  it  developed  at  the 
trial  that  appellee  is  what  is  commonly  known  as  a 
"dummy"  corporation.  It  is  and  was  a  wholly  owned 
subsidiary  of  another  corporation,  namely,  Finlay,  Holt 
&  Company,  R.  336.  Appellee  never  at  any  time  had  a 
capital  greater  than  the  sum  of  $1000,  R.  336.  Upon 
organization  it  issued  capital  stock  for  the  sum  of  $1000  in 
cash  and  this  was  its  sole  and  only  capital,  R.  337-338. 
Any  profits  made  by  appellee  were  immediately  paid  out 
by  it  in  the  form  of  dividends  to  Finlay,  Holt  &  Com- 
pany, R.  338.  Its  current  liabilities  at  all  times  equalled  its 
current  assets,  R.  338.  The  purpose  of  the  formation  of 
this  "dummy",  as  stated  by  Mr.  Elman,  was  to  limit  the 
liability  of  the  officers  of  the  mother  holding  company. 
Be  that  as  it  may,  it  appears,  without  dispute,  from  the 
evidence  that  the  responsibility  of  appellee  was  limited 
to  its  $1000  capitalization. 

At  the  conclusion  of  all  of  the  evidence,  appellants 
moved  for  a  directed  verdict,  R.  465,  upon  the  following 
grounds,  inter  alia,  R.  466-470 : 

"6.  That  the  burden  is  on  the  plaintiff  to  show 
its  own  ability  to  perform,  which  ability  has  not  been 
shown.  In  fact,  the  evidence  shows  that  it  would  have 
had  to  finance  the  purchase  of  the  wines  under  this 
contract  with  the  Bercuts  beyond  the  plaintiff's  own 
means  or  assets. 

7.  That  the  plaintiff's  claim  is  for  the  loss  of 
profits,  but  the  evidence  fails  to  show  that  when  the 
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contract  was  entered  into  on  January  29,  1943,  and  as 
modified  on  February  3,  1943,  that  either  or  both  of 
the  defendants  Bercut  knew  that  the  goods  were  not 
obtainable  elsewhere  or  would  not  be  obtainable  else- 
where in  the  event  of  non-delivery  by  the  defendants. 

8.  Upon  the  ground  that  the  evidence  in  the  case 
of  loss  of  profit,  such  evidence  as  there  is  or  to  the 
extent  that  it  could  be  said  to  be  evidence,  does  not 
prove  or  show  with  reasonable  certainty  that  the  plain- 
tiff suffered  loss  of  anticipated  profits,  because  the 
evidence  shows  that  the  plaintiff  was  launching  a  new 
enterprise  with  respect  to  the  wine  in  suit,  and  the 
profits,  if  any,  therefrom  are  left  to  guesswork,  sur- 
mise, conjecture. 

9.  Upon  the  ground  that  lost  profits  have  not  been 
proved  with  reasonable  certainty  because  the  evi- 
dence shows  that  plaintiff  had,  during  the  year  1942, 
handled  in  various  lots  an  aggregate  of  eight  or  nine 
thousand  cases  of  California  wines,  but  has  made  no 
showing  of  its  loss  of  profits  expected  upon  that  wine, 
but  on  the  contrary,  instead  of  turning  to  better  evi- 
dence has  used  worse  or  poor  evidence  by  way  of 
opinion  or  guesswork.  *   *   *. 

10.  That  lost  profits  have  not  been  proved  with 
reasonable  certainty,  because  the  evidence  shows  that 
concurrently  and  contemporaneously  with  the  transac- 
tion covered  by  the  contract  of  January  29,  modified 
February  3,  1943,  the  parties  in  this  litigation  dealt 
in  California  wines  of  the  Chianti  type,  or  in  Chianti 
type  bottles,  the  wines  being  purchased  by  the  plaintiff 
from  the  defendants  to  the  extent  of  3250  cases  under 
the  written  order  of  February  15,  1943,  followed  to 
the  extent  of  at  least  one  carload,  the  evidence  in  other 
respects  showing  a  carload  is  somewhere  in  the  neigh- 
borhood of  1500  cases,  ordered  on  April  27,  1943,  and 
to  the  extent  of  an  unspecified  amount,  apparently 
approximately  a  carload,  at  least  a  carload  ordered 
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by  the  plaintiff  from  the  defendant  during  the  pend- 
ency of  this  suit,  and  the  rale  of  law  with  respect  to 
proof  of  lost  profits  being  that  past  profits  upon  which 
the  prediction  must  be  made,  that  to  the  extent  of  past 
profits  the  loss  may  be  shown  from  experience  and 
from  accounting  records  and  accounting  data  and  the 
like,  which  must  be  shown,  and  not  be  left  to  mere 
guess  or  surmise  or  conjecture  or  upon  hope  or  expec- 
tation not  founded  upon  past  experience. 

11.  Lost  profits  have  not  been  proved  with  reason- 
able certainty,  because  the  evidence  shows  that  the 
plaintiff  intended  to  wash  the  bottles,  the  bottles  con- 
taining the  wine,  and  wrap  each  of  them  in  tissue 
paper  before  reselling  them.     . 

The  Court.  It  seems  to  me  that  was  left  undecided ; 
in  other  words,  left  in  the  air. 

Mr.  Naus.  No.  It  is  hardly  left  in  the  air.  It  is 
worse  than  being  merely  in  the  air.  I  would  like  to 
add  one  further  sentence  to  that. 

The  Court.     Go  ahead. 

Mr.  Naus.  No  proof  of  the  labor  cost  thereof,  nor 
has  it  been  shown  what  capital  would  be  used  by  the 
plaintiff  in  the  conduct  of  their  transactions  in  this 
line,  and  the  amount  of  interest  upon  that  capital. 

12.  That  the  plaintiff  not  only  has  failed  to  make 
such  a  showing  of  loss  of  anticipated  profits  as  is 
required  by  the  law,  but,  in  the  alternative,  the  plain- 
tiff has  also  failed  to  prove  the  amount  of  any  outlay 
by  it  in  preparation  for  performance  in  lieu  of  the 
proof  with  reasonable  certainly  of  lost  profits." 

Subsequently  to  the  verdict,  appellants  made  a  motion  to 
set  aside  the  verdict  under  Rule  50b  FRCP,  R.  463. 
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SPECIFICATIONS  OF  ERROR.1 

I.  The  court  below  erred  in  denying  appellants'  mo- 
tion for  a  directed  verdict,  and  in  the  denial  of  the  com- 
panion motion  for  judgment  notwithstanding  the  verdict. 

II.  The  court  below  erred  in  refusing  our  Instruction 
Request  No.  32,  R.  58,  to-wit: 

"If  you  find  from  the  evidence  that  plaintiff  Park, 
Benziger  &  Co.  was  embarking  or  starting  in  a  new 
venture  in  the  matter  of  California  wine,  that  is, 
were  seeking  to  launch  a  new  enterprise,  and  that 
they  have  not  proved  to  your  satisfaction  that  they 
can  show,  as  a  means  of  measurement,  past  profits 
in  substantial  dealing  in  California  wine  under  their 
label  and  through  their  past  experience,  if  they  had 
any,  in  such  dealing  in  California  wine,  then  I  in- 
struct you  that  you  should  not,  and  the  law  says  you 
cannot,  award  them  anything  for  supposed  loss  of 
anticipated  profits,  because  the  fact  of  profits  to  be 
realized  from  a  business  about  to  be  launched  can 
exist  only  on  paper  and  while  profits  may  be  possi- 
ble, losses  in  the  enterprise  are  just  as  possible, 
and  in  either  case  they  are  nothing  more  than  con- 
tingent probabilities,  and  of  too  uncertain  a  character 
to  constitute  a  basis  for  the  computation  of  damages 
for  the  breach.  The  rule  is  the  same  regardless  of 
whether  the  plaintiff  ^had  not  previously  conducted 
the  business  at  all,  or  whether  an  established  liquor 
business  was  simply  adding  a  new  line  of  merchandise, 
such  as  adding  a  new  line  of  California  wine." 

To  that  refusal  we  excepted  as  follows,  R.  493-495 : 

"We  except  to  the  refusal  to  our  request  No.  32  in 
that  in  none  of  the  requests  on  either  side  that  you 


xFor  Statement  of  Points  and  Designation  of  Printing,  see  R. 
546. 
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indicated  you  were  going  to  give  is  there  any  instruc- 
tion to  the  jury  upon  this  matter  in  the  case. 

The  Court.    What  is  it? 

Mr.  Naus.  The  matter  of  whether  or  not  as  to  the 
Bercut  wine,  the  labeling  of  it  under  their  own  label 
and  starting  out  with  that  whether  the  Park,  Benziger 
Company  were  starting  out  with  a  new  venture,  put- 
ting it  in  the  field  of  speculation.  We  except  to  the 
refusal  of  that  request  because 

The  Court.     Isn't  that  covered  by  31? 

Mr.  Naus.    I  will  have  to  look  at  that. 

The  Court.  I  have  had  these  instructions  so  long 
I  want  to  be  sure  that  I  do  not  become  confused.  \ 

Mr.  Naus.  It  deals  with  the  same  field  as  31,  ex- 
cept 31  deals  with  the  matter  of  speculation  generally, 
but  32  deals  with  the  more  narrow  question  that  the 
evidence  deals  with. 

The  Court.  Isn't  that  dealt  with  generally?  When 
you  say  conjecture  and  speculation  you  have  said 
everything  you  can  about  it. 

Mr.  Naus.  I  doubt  it,  because  when  we  are  dealing 
with  a  new  business  or  a  new  branch  of  an  old  busi- 
ness, and  the  jury  have  the  case  given  to  them,  know- 
ing the  court  knows  it  could  be  found  to  be  a  new 
business  or  a  branch  of  an  old  business,  they  may 
think  they  have  been  invited  by  the  court  to  consider 
that  they  could  grant  damages. 

The  Court.  Only  in  this  sense,  that  they  are  en- 
gaged in  the  business  of  marketing  or  selling  Cali- 
fornia wine.  They  were  in  the  wine  business.  They 
imported  wine.  They  sold  whisky.  They  could  be 
described  as  a  new  branch  or  a  new  venture  related 
to  California  wines. 

Mr.  Naus.  We  will  except  to  the  refusal  to  give 
our  Request  No.  32  in  that  in  no  other  instruction 
and  in  no  other  request  is  the  jury  being  instructed 
on  the  narrow  question  with  respect  to  an  attempt 
to  claim  expected  profits  in  a  new  enterprise." 
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III.     The  Court  below  erred  in  refusing  our  Instruction 
Request  No.  34,  R.  60-61,  to-wit : 

' '  I  further  instruct  you  that  even  though  lost  profits 
be  proved  with  reasonable  certainty,  nevertheless  you 
must  not  award  them  unless  you  find  from  the  evi- 
dence that  on  the  29th  day  of  January,  1943,  at  the 
time  the  contract  was  entered  into,  the  defendants 
Bercut  then  knew  that  if  they  did  not  thereafter  de- 
liver the  wine  it  could  not  be  obtained  elsewhere;  and 
if  at  the  time  of  entering  into  the  contract  they  did 
not  have  that  knowledge,  it  is  immaterial  whether 
either  or  both  of  the  Bercuts  thereafter,  and  before 
non-delivery  or  refusal  to  deliver,  learned  or  knew 
that  the  wine  could  not  be  obtained  elsewhere.  The 
only  award  of  'damages  permitted  by  the  law  for 
breach  of  a  contract  of  sale  by  a  seller  are  such  dam- 
ages as  may  be  fairly  said  to  have  been  known  at  the 
time  of  contracting  to  be  the  probable  result  of  a 
breach  of  contract  by  the  seller,  which  requires  the 
existence  and  proof  of  the  fact  that  at  the  time  of 
contracting  the  seller  knew  that  the  goods  could  not 
be  thereafter  procured  elsewhere  in  the  market." 


To  that  refusal  we  excepted  as  follows,  R.  495 : 

"We  except  to  the  refusal  to  give  defendants'  re 
quest  No.  34  in  that  in  refusing  to  give  that  request 
the  court  is  taking  entirely  out  of  the  case  the  rule 
of  Hadley  v.  Baxondale  with  respect  to  the  knowledge 
or  ignorance  at  the  time  of  the  contract  of  January 
29th  as  modified  by  the  modification  of  February  3, 
1943,  with  respect  to  whether  either  or  both  of  the 
Bercuts  had  knowledge  or  were  ignorant  at  that  time 
that  if  they  thereafter  did  not  deliver  the  wine  it 
could  not  be  obtained  elsewhere ;  that  we  consider  the 
jury  is  entitled  to  be  instructed  upon  that  subject. 
We  know  nothing  in  form  or  substance  in  the  request 
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as  given  in  any  way  contrary  to  law,  and  by  refusing 
that  request  the  court  is  refusing  to  instruct  the  jury 
on  that  subject." 

IV.     The  court  below  erred  in  refusing  our  Instruction 
Request  No.  37,  R.  63,  to-wit : 

"I  further  instruct  you  that  you  must  consider  the 
fact  that  because  no  wine  was  delivered  under  the 
contract  to  the  plaintiff  it  follows  that  the  plaintiff 
was  relieved  from  business  hazard  and  responsibility 
in  handling  and  disposing  of  the  wine  over  a  period 
of  years,  and  was  freed  from  any  risks  involved,  and 
from  time  and  trouble.  From  the  award,  if  you  make 
any,  to  the  plaintiff,  you  should  make  a  reasonable 
deduction  from  any  arithmetical  or  calculated  amount 
of  net  profits,  because  of  that  release  and  freedom 
from  risk,  hazard  and  responsibility,  and  saving  from 
expenditure  of  time,  trouble  and  energy  over  the 
period  of  time  originally  contemplated  for  completion 
of  delivery  in  monthly  installments.  The  amount  of 
such  deduction  is  not  fixed  in  any  particular  percent- 
age by  the  law  which  leaves  it  to  the  good  sense  and 
wisdom  of  an  intelligent  jury." 

To  that  refusal  we  excepted  as  follows,  R.  495: 

"We  except  to  the  refusal  to  give  defendants'  re- 
quest No.  27  in  that  in  refusing  that  request  the  court 
is  refusing  to  tell' the  jury  at  all  that  they  may  take 
into  consideration  the  freedom  from  hazard  and  re- 
sponsibility and  risk  of  the  plaintiff  that  the  non- 
performance by  the  defendant  has  afforded. 
Mr.  Brownstone.     That  is  37. 

Mr.  Naus.  37,  yes.  That  that  is  the  only  instruc- 
tion upon  the  subject,  so  far  as  I  know,  it  is  proper 
in  form  and  substance,  and  by  the  refusal  of  that 
request  No.  37  it  would  appear  to  us  that  the  court 
is  refusing  to  instruct  at  all  upon  that  subject." 
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V.  The  Court  below  erred  in  modifying  our  Instruc- 
tion Request  No.  35,  by  refusing  to  give  the  portion  there- 
of italicized  below,  R.  61-62: 

"The  term  'profits',  as  I  have  used  it  in  these  in- 
structions, does  not  mean  gross  profits.  'Gross  profits' 
are  really  not  profits  at  all  within  the  contemplation 
of  the  law,  for  they  generally  refer  to  the  excess  in 
the  selling  price  over  the  cost  price  without  deducting 
the  expenses  of  resale  and  other  costs  of  doing  busi- 
ness. If  a  buyer  is  entitled  to  an  award  at  all  be- 
cause of  loss  of  profits,  the  award  must  be  confined 
to  net  profits.  'Net  profits'  are  the  gains  from  sales 
after  deducting  the  expenses  of  doing  business,  to- 
gether with  the  interest  on  the  capital  employed.  In 
addition  to  those  deductions  you  must  also  deduct 
the  50%  selling  commission  which  was  to  have  been 
paid  by  the  plaintiff  to  Serge  Hermann  because  that 
would  be  cl&arly  a  selling  expense  of  the  plamtiff  if 
Serge  Hermann  were  only  an  employe  or  salesman  on 
commission  instead  of  a  partner  or  joint  adventurer." 

VI.  The  Court  below  erred  in  failing  to  give  any  in- 
struction upon  the  burden  of  proof.  In  the  course  of 
settlement  of  the  instructions,  pursuant  to  Rule  51  FRCP, 
R.  471,  the  following  occurred:  The  Court  began  by 
stating  which  of  the  requests  on  both  sides  would  be  given, 
modified,  or  refused,  and  then  stated,  R.  472: 

"These  instructions  will  be  followed  by  what  I  call 
our  stock  instructions.  Those  instructions  are  the 
instructions  usually  given  by  the  court  in  civil  cases 
with  which  both  sides  are  familiar." 

Thereafter,  at  R.  505-506,  in  the  course  of  settling  Defense 
Request  No.  36,  the  following  occurred: 

"The  Court.  Referring  to  the  defense  request  No. 
36,  yesterday  I  stated  that  I  'expected  to  give  that 
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instruction.  I  now  advise  counsel  that  I  will  give 
the  instruction,  but  I  shall  delete  therefrom  the  fol- 
lowing: 'And  the  burden  of  proof  is  on  the  plaintiff.' 
That  is  the  last  clause  or  phrase  in  the  instruction. 
You  may  have  an  exception  to  that,  Mr.  Naus,  of 
course. 

Mr.  Naus.  No,  I  don't  think  so,  your  Honor,  be- 
cause I  take  it  in  your  stock  instruction  you  will  deal 
with  the  burden  of  proof,  so  I  take  no  exception  to 
that  deletion. 

The  Court.    Very  well." 

However,  in  the  charge  to  the  jury  the  Court  did  not  give 
the  jury  the  stock  instruction,  nor  any  instruction,  on  the 
burden  of  proof. 

VII.  The  Court  below  erred  in  not  instructing  the  jury 
that  the  maximum  OPA  markup  was  25  percent,  in  re- 
sponse to  the  inquiry  received  by  the  Court  from  the  jury 
during  their  deliberations.  After  the  jury  had  retired  to 
deliberate  on  their  verdict,  but  before  returning  the  ver- 
dict, the  Court  made  the  following  announcement,  K.  526: 
"(The  jury  retired  at  11:00  a.m.,  and  at  2:25  p.m. 
court  was  convened  in  the  absence  of  the  jury.) 

The  Court.  I  received  a  request  from  the  jury 
which  reads  as  follows:  'Please  get  us  copy  of  OPA 
price  regulation  on  retail  and  wholesale  prices  effec- 
tive sometime  during  August,  1943.'  " 

Appellants  made  the  following  request  with  respect  to  a 
special  instruction  with  respect  to  the  inquiry,  which  re- 
quest was  not  granted,  K.  535 : 

"Mr.  Naus.     (continuing) and  we  would  suggest 

that,  in  accordance  with  your  judicial  knowledge  of 
the  regulation  in  question,  that  you,  under  the  circum- 
stances, give  to  the  jury  an  additional  or  special  in- 
struction stating  to  them  that  beginning  as  of  August 
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9,  1943,  and  continuing  down  to  the  present  time  there 
is  a  percentage  markup  maximum  of  25  per  cent  on 
the  sale  by  Park-Benziger  of  this  wine  to  anybody, 
either  wholesaler  or  retailer,  or  to  anyone,  not  for 
consumption. ' ' 

VIII.     The  Court  below  erred  in  giving,  R.  518,  plain- 
tiff's proposed  Instruction  No.  10,  reading,  R.  32: 

"You  are  instructed  that  the  defendants  have  raised 
the  defense  of  plaintiff's  alleged  inability  to  pay  for 
wine  which  the  plaintiff  purchased  under  the  contract. 
You  are  instructed  that  the  defendants  were  not  justi- 
fied in  repudiating  the  contract  unless  the  plaintiff 
were  actually  insolvent.  The  burden  of  proving  such 
a  defense  is  on  the  defendants.  You  are  instructed 
that  no  evidence  has  been  offered  tending  to  show 
that  the  plaintiff  is  or  ever  was  insolvent.  Mere 
doubts  of  the  solvency  of  the  other  party  afford  no 
defense  to  the  party  who  refuses  to  perform  the  con- 
tract according  to  its  terms  because  of  such  suspicion." 

Appellants  excepted  to  the  giving  of  that  instruction,  as 

follows,  R.  501-502: 

"We  except  to  the  giving  of  plaintiff's  instruction 
No.  10  upon  the  ground,  first,  that  it  speaks  of  the 
plaintiff's  ability  'or  inability  as  being  a  matter  of 
defense  for  a  defendant.  On  the  contrary,  we  say 
that  in  every  case  where  a  plaintiff  sues  for  a  breach 
of  contract,  one  of  the  implications  of  his  complaint 
and  one  of  the  elements  of  his  position  is  that  he  be 
at  all  times  able  to  perform,  and  that  shifts  the  bur- 
den that  rests  upon  a  plaintiff  to  make  a  showing  of 
ability  into  a  defense  upon  the  defendant  of  showing 
an  inability. 

We  except  to  the  instruction  further  upon  the 
ground  that  regardless  whether  the  burden  is  upon 
the  plaintiff  or  upon  the  defendant  the  Court  instructs 
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the  jury  that  it  is  not  necessary  for  the  plaintiff  to 
have  had  ability  to  perform  independently  of  the 
credit  that  would  obtain  by  getting  the  wine  through 
performance  by  the  other  party.  And  we  except  to 
the  instruction  on  the  further  ground  that  the  Court 
not  only  puts  the  burden  of  a  showing  of  inability  on 
the  defendant,  but  makes  that  be  tested  by  the  pres- 
ence or  absence  of  insolvency." 


I. 

THE  COURT  BELOW  ERRED  IN  DENYING  THE  DEFENSE  MO- 
TION FOR  A  DIRECTED  VERDICT.  UNDER  THE  SEVENTH 
GROUND  OF  THE  MOTION.    (SPECIFICATION  OF  ERROR  I.) 

The  seventh  ground  of  the  motion  for  a  directed  verdict 
was  that  the  evidence  fails  to  show  that  when  the  contract 
was  entered  into  either  or  both  of  the  defendants  Bercut 
knew  that  the  goods  were  not  obtainable  elsewhere  in  the 
event  of  non-delivery  by  them.  That  is  an  essential  ele- 
ment of  the  case  for  lost  expectancy  of  profits  attempted 
to  be  sustained  by  the  plaintiff.  The  evidence  is  clear, 
positive  and  uncontradicted  that  appellants  were  ignorant 
of  the  fact  at  the  time  the  contract  was  made,  and  Her- 
mann, who  knew  the  fact,  gave  them  no  notice  or  warning. 
The  controlling  statute,  Uniform  Sales  Act,  §  67  (Culif. 
Civil  Code,  §  1787), 2  was  the  basis  of  the  decision  in  Mar- 


2"  §1787.  Action  for  failing  to  deliver  goods.  (1)  Where  the 
property  in  the  goods  has  not  passed  to  the  buyer,  and  the  seller 
wrongfully  neglects  or  refuses  to  deliver  the  goods,  the  buyer 
may  maintain  an  action  against  the  seller  for  damages  for  non- 
delivery. 

(2)  The  measure  of  damages  is  the  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events,  from  the  seller's 
breach  of  contract. 

(3)  Where  there  is  an  available  market  for  the  goods  in 
question,  the  measure  of  damages,  in  the  absence  of  special  cir- 
cumstances showing  proximate  damages  of  a  greater  amount,  is 
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cus  &  Co.  v.  K.  L.  G.  Baking  Co.  (N.J.,  1939),  3  Atl.  (2d) 
627,  wherein  the  highest  Court  of  New  Jersey  affirmed  a 
judgment  nonsuiting  a  buyer  on  facts  identical  in  legal 
effect  with  the  facts  at  bar.  The  plaintiff-buyer  had 
bought  bakery  ovens  for  resale  at  a  profit  in  the  ordinary 
course  of  business.  There  was  non-delivery  by  the  seller, 
and  the  buyer  was  unable  to  obtain  ovens  elsewhere  in  the 
market.  The  seller-defendant,  like  the  appellants  here  at 
bar,  had  never  previously  sold  any  merchandise  of  the 
kind  covered  by  the  contract.  Inter  alia  the  Court  said 
(3  Atl.  (2d)  at  631,  col.  2,  and  632) : 

"And  so  the  seller  of  goods  is  under  a  duty  to 
respond  in  damages  for  such  losses  as  would  probably 
result  in  the  ordinary  course  of  things  from  a  breach 
of  the  contract  under  the  special  circumstances  known 
to  the  parties  at  the  time  it  was  made.  Such  are 
ordinarily  considered  by  the  law  as  reasonably  within 
the  contemplation  of  both  parties  to  the  contract. 
Where  the  special  circumstances  are  not  known  to  the 
party  chargeable  with  the  breach,  the  law  deems — 
again  drawing  from  the  opinion  of  Baron  Alderson — 
that  he  'had  in  his  contemplation  the  amount  of  in- 
jury which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  circum- 
stances, from  such  a  breach  of  contract,'  and  his  lia- 
bility is  measured  accordingly.  Hadley  v.  Baxendale, 
[9  Exch.  341]  supra;  Pope  v.  Ferguson,  82  N.J.L.  566, 
83  A.  353 ;  Holland  v.  Jones-Howe  Co.,  98  N.J.L.  787, 
121  A.  725 ;  Weiss  v.  Revenue  Building  &  Loan  Assn., 
116  N.J.L.  208,  182  A.  891,  104  A.L.R.  129;  Globe  Re- 
fining Co.  v.  Landa  Cotton  Oil  Co.,  190  U.S.  540,  47 
L.  Ed.  1171;  Williston  on  Contracts  (Rev.  Ed.),  sec- 
tions 1347,  1355,  et  seq.  *  *  * 

the  difference  between  the  contract  price  and  the  market  or  cur- 
rent price  of  the  goods  at  the  time  or  times  when  they  ought  to 
have  been  delivered,  or,  if  no  time  was  fixed,  then  at  the  time  of 
the  refusal  to  deliver.    [Added  by  Stats.  1931,  p.  2255.]  " 
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And  it  would  seem  that  where  t&£  plaintiff  asserts 
was  the  case  when  the  seconcVeontract  of  May  5th 
was  made)  the  probability  o-fan  immediate  resale  was 
in  the  contemplation  ot/me  seller,  he  is  liable  for  the 
natural  consequence^of  a  breach  under  such  special 
circumstances.  ,But,  in  the  event,  it  is  requisite,  to 
render  the  seller  liable  for  such  special  damages  as 
are  here  claimed  to  have  resulted  from  the  buyer's 
inabilfflT  to  perform  his  sub-contr^tj  that  the  seller 
Knew,  at  the  time"~6Y~the  making  of  the  principal 
contract,  that  goods  of  like  kind  could  not  be  pro- 
cured elsewhere  by  the  buyer  for  the  performance  of 
his  sub-contract,  and  that  therefore  the  injury  thus  re- 
sulting was  within  the  contemplation  of  the  parties  as 
the  probable  consequence  of  a  breach  of  the  principal 
contract.  Williston  on  Contracts,  Rev.  Ed.,  sec. 
1347;  A.L.I.  Contracts,  sec.  330;  Globe  Refining  Co.  v. 
Landa  Cotton  Oil  Co.,  supra;  Czarnikow-Rionda  Com- 
pany v.  Federal  Sugar  Refining  Company,  255  N.Y. 
33,  173  N.E.  913,  88  A.L.R.  1426. 

There  is  nothing  to  suggest  that  the  parties  here 
contemplated  inability  of  the  buyer  to  obtain  equip- 
ment elsewhere  for  the  performance  of  such  resale 
contract  as  it  might  make;  rather  the  contrary.  De- 
fendant was  a  mere  baker,  unfamiliar  with  the  equip- 
ment market;  and  plaintiff,  although  conversant  with 
the  trade  conditions,  did  not,  at  or  prior  to  the  mak- 
ing of  either  contract,  communicate  to  defendant  the 
utter  lack  of  such  a  market — if  such  was  the  case — 
for  the  fulfillment  of  its  prospective  sub-contract,  if 
defendant  should  default  in  the  performance  of  the 
principal  contract;  and  so  the  special  damage  claimed 
to  have  been  sustained  was  not  within  the  contempla- 
tion of  the  parties  as  the  likely  consequence  of  the 
breach  of  contract  pleaded.  Indeed,  plaintiff,  in  the 
early  part  of  June,  1937,  looked  to  'the  open  market' 
for  ovens,  but  found  there  was  not  'an  available 
market  for  the  purchase  of  Fish  16-foot  rotary  ovens. ' 
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In  this  connection,  it  is  worthy  to  note  that,  while  the 
contracts  in  suit  provided  for  the  sale  of  sixteen-foot 
ovens,  and  for  delivery  on  May  15th,  if  plaintiff's 
version  of  the  transaction  be  adopted,  the  resale  con- 
tract (dated  May  5th)  obligated  plaintiff  to  make 
'immediate  delivery'  of  three  eighteen-foot  ovens. 

This  principle  is  implicit  in  Section  67  of  the  Uni- 
form Sales  Act  of  1907  (4  Comp.  St.  1910,  p.  4663, 
U.S.  1937,  46:30-73),  providing  that,  where  there  is  an 
available  market  for  the  goods  in  question,  the  meas- 
ure of  damages,  in  the  absence  of  special  circum- 
stances showing  proximate  damages  of  a  greater 
amount,  is  the  difference  between  the  contract  price 
and  the  market  or  current  price  of  the  goods  at  the 
time  or  times  when  they  ought  to  have  been  delivered. 
This  section  follows  Section  51  of  the  English  Act, 
and  seems  to  conform  to  the  common  law  rule.  Cruth- 
ers  v.  Donahue,  85  Conn.  629,  84  A.  322,  Ann.  Cas. 
1913C,  221;  Bartolotta  v.  Calvo,  112  Conn.  385,  152  A. 
306;  1  ILL. A.,  p.  370,  et  seq.  It  is  the  principle  gen- 
erally applied.  Williston  on  Contracts  (Rev.  Ed.), 
sec.  1347.  And  if  the  spirit  of  the  Uniform  Sales  Act, 
R.S.  1937  46:30-1  et  seq.,  is  to  be  served,  uniformity 
of  interpretation  is  required. 

Whether  it  be  regarded  as  founded  in  the  common 
consent  of  the  parties,  or  as  quasi-contractual  in 
nature,  it  is  an  obligation  imposed  by  the  law  on  the 
guilty  party  to  answer  in  damages  for  the  reasonably 
foreseeable  consequences  of  his  breach.  He  is  not 
justly  chargeable  with  a  greater  liability  than  was 
contemplated  by  the  parties;  for,  in  a  case  such  as 
this,  it  is  his  undoubted  right,  by  express  provision, 
to  alter  the  standard  for  the  admeasurement  of  dam- 
ages in  the  event  of  a  breach,  i.e.,  to  stipulate  for  an 
enlargement  or  curtailment  of  the  liability  thus  im- 
posed, or  even  for  liquidated  damages,  regardless  of 
the  loss  actually  suffered.  Globe  Refining  Co.  v. 
Landa  Cotton  Oil  Co.,  supra." 
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The  foregoing  case  is  squarely  in  point  and  is,  so  far  as  a 
diligent  search  discloses,  the  only  case  in  point  under  the 
Sales  Act.  It  should  control  the  decision  at  bar,  for  a 
number  of  reasons: 

1.  The  rule  of  interpretation  of  the  Sales  Act  is  laid 
down  by  Calif.  Civil  Code,  §  1794  (Sales  Act,  $  74),  which 
says: 

"This  act  shall  be  so  interpreted  and  construed  as 
to  effectuate  its  general  purpose  to  make  uniform  the 
laws  of  those  states  which  enact  it." 

Speaking  of  Sales  Act,  §  74,  the  draftsman  has  said  (Wil- 

liston,  Sales,  §  617,  pp.  1032-3) : 

"Section  74  is  not  contained  in  the  English  act,  and 
introduces  a  new  principle  of  interpretation  which  it 
is  hoped  the  courts  may  carefully  regard.  Generally 
when  a  part  of  the  law  is  codified,  the  courts  in  con- 
sidering the  effect  of  the  Code  have  regard  to  the  law 
of  the  jurisdiction  as  it  existed  before  the  passage  of 
the  Code.  And  if  the  Code  appears  to  have  been  in- 
tended not  as  remedial  legislation,  but  rather  to  state 
in  exact  form  law  previously  existing,  the  implication 
is  strong  that  the  rule  of  the  Code  is  similar  to  that 
previously  in  force.  The  primary  purpose  of  the 
Sales  Act  is  to  introduce  uniformity,  and  though  in 
the  main  it  purports  to  state  law  previously  existing, 
it  is  not  the  law  of  any  one  State,  but,  where  the  law 
in  the  several  States  differs,  what  may  be  regarded 
as  the  better  doctrine.  Accordingly  no  inference  is 
permissible  that  the  law  of  any  particular  State  is 
intended  to  be  codified.  The  law  of  all  the  States 
must  be  considered,  and  the  purpose  to  unify  that 
law  must  be  borne  in  mind." 

2.  Independently  of  the  legislative  command  of  uni- 
formity of  interpretation  under   Civil   Code,  §  1794,  uni- 

j   formity  is  the  clear  rule  of  judicial  decision  in  California. 
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Prior  to  the  adoption  of  the  Uniform  Sales  Act  in  1931 
(Stats.  1931,  p.  2234;  Civil  Code,  §§1721-1800),  the  legis- 
lature had  in  1917  adopted  the  Uniform  Negotiable  In- 
struments Act  (Stats.  1917,  p.  1531;  Civil  Code,  §§3082- 
3266d),  and  in  the  judicial  decisions  thereunder  the  rule 
has  become  clear  that  uniformity  of  interpretation  is  para- 
mount over  ordinary  rules  of  interpretation.  This  was 
first  laid  down  in  1919  by  Justice  Wilbur,  who  spoke  for 
the  Supreme  Court  of  California,  in  Utah  State  Nat.  Bank 
v.  Smith,  180  Cal.  1,  179  Pac.  160,  where  he  said  (180  Cal. 
at  3): 

"It  is  generally  held  that  it  is  the  duty  of  the  courts 
in  construing  this  law  to  have  in  mind  the  purpose  of 
securing  uniformity  in  the  law  of  commercial  paper. 
State  Bank,  etc.  v.  Bilstad,  162  Iowa  443,  136  N.W. 
204, 144  N.W.  363,  49  L.R.A.  (N.S.)  132;  Felt  v.  Bush, 
41  Utah  462,  126  Pac.  688;  Union  Trust  Co.  v.  Mc- 
Ginty,  212  Mass.  205,  98  N.E.  679,  Ann.  Cas.  1913C, 
525;  Broderick  v.  McGrath,  81  Misc.  Rep.  199,  142 
N.Y.  Supp.  497 ;  Rockfield  v.  First  Nat.  Bank,  77  Ohio 
St.  311,  83  N.E.  392,  14  L.R.A.  (N.S.)  842." 

And  he  then  quoted  a  passage  from  a  case  from  another 
jurisdiction,  with  respect  to  the  need  of  uniformity  of 
decision,  wherein  the  following  ground  was  taken: 

"The  question  is  one  of  business  expediency,  and 

not  of  logic  or  equity  as   applied  to   an  individual 

case. ' ' 

The  Appellate  Courts  of  California  have  steadily  adhered 
to  the  rule:  Security  Commercial  and  Savings  Bank  v. 
Southern  Trust  and  Commerce  Bank,  74  Cal.  App.  734, 
761,  241  Pac.  945,  956,  col.  1;  Charles  Nelson  Co.  v.  Mor- 
ton, 106  Cal.  App.  144,  149,  288  Pac.  845,  847;  People's 
Finance  S  Thrift  Co.  v.  Shaw-Leahy  Co.,  214  Cal.  108, 
111-112,  3  Pac.  (2d)  1012,  1013,  col.  2;  Pratt  v.  Hopper,  12 
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C.A.  (2d)  291,  294,  55  Pac.  (2d)  517,  519,  col.  1.  "Uni- 
form laws  must  necessarily  fail  of  their  purpose,  unless 
there  is  uniformity  in  their  interpretation  and  applica- 
tion", Charles  Nelson  Co.  v.  Morton,  supra.  In  the  case 
of  Pope  v.  Ferguson  (1912),  82  N.J.  Law  566,  83  Atl.  353, 
355,  col.  2,  the  Court  said  concerning  the  Uniform  Sales 
Act: 

"The  primary  purpose  of  the  codification  as  ex- 
pressed in  its  title  was  to  make  uniform  the  law  con- 
cerning the  sale  of  goods.  Any  construction  of  the 
statute,  therefore,  which  would  throw  it  out  of  har- 
mony with  rules  of  law  generally  prevailing,  relating 
to  that  subject,  would  be  in  direct  violation  of  its 
expressed  object.  It  is  consequently  necessary  to 
ascertain  whether  there  is  any  generally  accepted 
rule  existing  in  other  jurisdictions,  prescribing  the 
measure  of  damages  in  actions  by  the  vendee,  for 
failure  to  deliver  the  goods,  where  he  has  made  a  con- 
tract for  the  resale  thereof." 

The  Court  then  reviewed  Hadley  v.  Baxendale,  9  Ex.  341, 
Benjamin  on  Sales,  %  1237,  and  24  A.  &  E.  Ency.  Law  1155, 
and  concluded: 

"There  can  be  no  recovery  of  profits  on  special 
contracts  of  resale  made  after  the  contract  of  pur- 
chase. This  being  the  state  of  the  law  at  the  time  of 
the  codification  of  the  law  of  sales  by  our  Legislature, 
and  the  purpose  of  that  codification  being  to  make 
uniform  the  law  relating  thereto,  we  are  entirely  clear 
that  it  was  not  the  intention  of  the  Legislature  to 
except  from  the  general  rule  of  damages  declared  in 
the  sixty-seventh  section  of  the  act  cases  in  which, 
after  the  making  of  a  contract  for  the  sale  of  goods, 
the  buyer  has  made  a  contract  for  the  resale  thereof. ' ' 

When,  19  years  later,  the  legislature  of  California 
"adopted"  the  statute  it  adopted  that  interpretation  with 
it.  23  Col,  Jur.  794,  §  172. 
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3.  The  opinion  in  the  New  Jersey  case,  supra,  under 
Sales  Act,  §  67,  is  based  upon  the  fundamental  rule  in  the 
landmark  case  of  Hadley  v.  Baxendale  (1854),3  9  Ex.  341, 
156  Eng.  Reprint  145,  26  Eng.  L.  &  Eq.  396.  That  leading 
case  was  adopted  into  the  law  of  California  in  the  case  of 
Mitchell  v.  Clark  (1886),  71  Cal.  163,  11  Pac.  882,  60  Am. 
Rep.  529,  and  has  been  steadily  followed  in  California4 
since.  The  clear  and  sound  black  and  sound  black-letter 
statement  in  McCormick  on  Damages,  %  138,  p.  562,  reads : 

"The  leading  case  of  Hadley  v.  Baxendale  lays 
down  the  rule  that  damages  for  breach  of  contract 
can  be  recovered  only  for  such  losses  as  were  reason- 
ably foreseeable,  when  the  contract  was  made,  by  the 
party  to  be  charged.  Tn  other  words,  such  losses  must 
be  either  of  the  type  usually  resulting  from  breach 
of  like  contracts,  or,  if  unusual,  the  circumstances 
creating  the  special  hazard  must  have  been  communi- 
cated to  the  defaulter  before  he  made  the  bargain." 

Inter  aim  in  Mitchell   v.   Clark,   supra,   the    Court   said 

(emphasis  ours) : 

"This  rule  has  frequently  been  applied  to  the 
breach  of  a  contract  for  the  sale  of  goods  to  be  de- 
livered at  a  certain  time.  In  such  cases  the  general 
rule  of  damages  is  fixed  by  reference  to  the  market 
value  of  the  goods  at  the  time  they  were  to  have  been 
delivered,  because,  in  the  usual  course  of  events,  the 
purchaser  could  have  supplied  himself  with  like  com- 
modities at  the  market  price.    And  if  special  circum- 


3For  an  excellent  history  and  explanation  of  "The  Rule  of 
Hadley  v.  Baxendale",  see  McCormick  on  Damages  (1935),  §138, 
p.  562  et  seq. 

4E.g.,  Hunt  Bros.  Co.  v.  San  Lorenzo  Water  Co.,  150  Cal.  51, 
87  Pac.  1093,  L.R.A.  N.S.  931,  where  the  Supreme  Court  said  that 
under  our  Civil  Code,  Hadley  v.  Baxendale  "has  been  universally 
accepted  and  followed  (150  Cal.  at  56).  "The  rule  in  Hadley  v. 
Baxendale  has  been  discussed  in  a  multitude  of  cases  and  gener- 
ally followed",  Over  street  v.  Merritt,  186  Cal.  494,  503,  200  Pac. 
11,  15  (quoting  the  rule). 


47 


stances  existed,  entitling  the  purchaser  to  greater 
damages  for  the  defeat  of  a  special  purpose,  known 
to  the  contracting  parties,  (as,  for  example,  if  the 
purchaser  had  already  contracted  to  furnish  the  goods 
at  a  profit,  and  they  could  not  be  obtained  in  the 
market),  such  circumstances  must  be  stated  in  the 
declaration,  with  the  facts  which,  under  the  circum- 
stances, enhanced  the  injury.     1  Suth.  Dam.  764." 

It  is  in  the  rule  in  Hadley  v.  Baxendale  that  supplies  "the 
distinction  between  damages  for  breach  of  contract,  and 
damages  for  tort",  Hunt  Bros  Co.  v.  San  Lorenzo  Water 
Co.,  150  Cal.  51,  56,  87  Pac.  1093,  1095,  col.  2. 

4.  The  opinion  in  the  New  Jersey  case,  supra,  under 
Sales  Act,  §  67,  also  cites  Williston,  Contracts,  §  1347.  In 
that  section  Williston  said: 

"When  a  defendant  has  been  notified,  before  enter- 
ing into  the  contract  in  question,  of  facts  indicat- 
ing that  unusual  damages  will  follow  or  may  follow 
his  failure  to  perform  his  agreement,  he  is  liable  for 
such  damages.  Common  consequential  damages  of 
this  sort  are  those  suffered  from  loss  of  a  resale. 
The  defendant  may  have  had  notice  of  a  sub-contract 
but  not  of  the  price  at  which  the  resale  was  to  be 
made.  In  such  a  case  he  will  be  liable  for  such  ordi- 
nary profit  as  might  be  expected  on  a  resale.  Even 
though  no  contract  for  a  resale  had  yet  been  made  by 
the  buyer,  damages  may  be  recovered  for  loss  of  one, 
if  the  probability  of  such  a  resale  was  contemplated, 
and  defendant  knew  that  other  goods  of  the  kind  con- 
tracted for  could  not  be  obtained  by  the  buyer." 

In  subsequent  sections,  §1356,  "The  rule  in  Hadley  v. 
Baxendale",  and  §1357,  "Basis  of  the  rule  in  Hadley  v. 
Baxendale",  Williston  discusses  the  matter  further. 

5.  The  opinion  in  the  New  Jersey  case,  supra,  under 
Sales  Act,  §  67,  also  cites  American  Law  Institute,  Re- 
statement, Contracts,  §330.     That  section  reads: 
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' '  §  330.  In  awarding  damages,  compensation  is 
given  for  only  those  injuries  that  the  defendant  had 
reason  to  foresee  as  a  probable  result  of  his  breach 
when  the  contract  was  made.  If  the  injury  is  one 
that  follows  the  breach  in  the  usual  course  of  events, 
there  is  sufficient  reason  for  the  defendant  to  foresee 
it;  otherwise,  it  must  be  shown  specifically  that  the 
defendant  had  reason  to  know  the  facts  and  to  fore- 
see the  injury." 

6.  The  opinion  in  the  New  Jersey  case,  supra,  under 
Sales  Act,  $  67,  also  cites  Globe  Refining  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.S.  540,  47  L.  Ed.  1171,  which  has 
since  become  a  leading  American  case,  as  a  glance  at 
Shepard's  citations  will  show.  Therein,  Mr.  Justice 
Holmes  rationalized  the  rule  of  Hadley  v.  Buxendale  and 
found  its  true  basis  in  the  theory  of  contract.  He  said 
(in  the  following  passage,  later  written  into  the  text  of 
Williston,  Contracts,  §1356),  in  190  U.S.  at  543: 

"It  is  true  that,  as  people  when  contracting  con- 
template performance,  not  breach,  they  commonly 
say  little  or  nothing  as  to  what  shall  happen  in  the 
latter  event,  and  the  common  rules  have  been  worked 
out  by  common  sense,  which  has  established  what  the 
parties  probably  would  have  said  if  they  had  spoken 
about  the  matter.  But  a  man  never  can  be  absolutely 
certain  of  performing  any  contract  when  the  time  of 
performance  arrives,  and,  in  many  cases,  he  obviously 
is  taking  the  risk  of  an  event  which  is  wholly,  or  to  an 
appreciable  extent,  beyond  his  control.  The  extent  of 
liability  in  such  cases  is  likely  to  be  within  his  con- 
templation, and  whether  it  is  or  not,  should  be  worked 
out  on  terms  which  it  fairly  may  be  presumed  he 
would  have  assented  to  if  they  had  been  presented  to 
his  mind." 

The  case  has  been  cited  with  approval  by  the  Supreme 
Court  of  California,  California  Press  Mfg.  Co.  v.  Stafford 
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Baching  Co.,  192  Cal.  479,  486,  221  Pac.  345,  347,  col.  2. 

Mr.  Justice  Holmes  further  stated  (190  U.S.  544-545): 

"The  question  arises,  then,  What  is  sufficient  to 
show  that  the  consequences  were  in  contemplation  of 
the  parties,  in  the  sense  of  the  vendor  taking  the  risk  ? 
It  has  been  held  that  it  may  be  proved  by  oral  evi- 
dence when  the  contract  is  in  writing.  Messmore  v. 
New  York  Shot  &  Lead  Co.,  40  N.Y.  422.  See  Sawdon 
v.  Andrew,  30  L.  T.  N.  S.  23.  But,  in  the  language 
quoted,  with  seeming  approbation,  by  Blackburn,  J., 
from  Mayne  on  Damages,  2  ed.  10,  in  Eblinger  Actien- 
Gesellschafft  v.  Armstrong,  L.R.  9  Q.B.  473,  478,  'it 
may  be  asked,  with  great  deference,  whether  the  mere 
fact  of  such  consequences  being  communicated  to  the 
other  party  will  be  sufficient,  without  going  on  to 
show  that  he  was  told  that  he  would  be  answerable 
for  them,  and  consented  to  undertake  such  a  liability. ' 
Mr.  Justice  Wiles  answered  this  question,  so  far  as 
it  was  in  his  power,  in  British  Columbia  &  V.  I.  Spar, 
Lumber  &  Saw-Mill  Co.  v.  Nettleship,  L.  R.  3  C.  P.  499, 
500:  'I  am  disposed  to  take  the  narrow  view  that 
one  of  two  contracting  parties  ought  not  to  be  al- 
lowed to  obtain  an  advantage  which  he  has  not  paid 
for.  *  *  *  If  that  [a  liability  for  the  full  profits  that 
might  be  made  by  machinery  which  the  defendant  was 
transporting,  if  the  plaintiff's  trade  should  prove 
successful  and  without  a  rival]  had  been  presented 
to  the  mind  of  the  ship  owner  at  the  time  of  making 
the  contract,  as  the  basis  upon  which  he  was  contract- 
ing he  would  at  once  have  rejected  it.  And  though 
he  knew,  from  the  shippers,  the  use  they  intended 
to  make  of  the  articles,  it  could  not  be  contended 
that  the  mere  fact  of  knowledge,  without  more,  would 
be  a  reason  for  imposing  upon  him  a  greater  degree 
of  liability  than  would  otherwise  have  been  cast  upon 
him.  To  my  mind,  that  leads  to  the  inevitable  con- 
clusion that  the  mere  fact  of  knowledge  cannot  in- 
crease the  liability.  The  knowledge  must  be  brought 
home  to  the  party  sought  to  be  charged,  under  such 
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circumstances  that  he  must  know  that  the  person  he 
contracts  with  reasonably  believes  that  he  accepts 
the  contract  with  the  special  condition  attached  to  it.' 
The  last  words  are  quoted  and  reaffirmed  by  the  same 
judge  in  Home  v.  Midland  R.  Co.,  L.  R.  7  C.  P.  583, 
591;  S.  C.,  L.  R.  8  C.  P.  131.  See  also  Benjamin, 
Sales,  6th  Am.  ed.  §  872. 

It  may  be  said  with  safety  that  mere  notice  to  a 
seller  of  some  interest  or  probable  action  of  the 
buyer  is  not  enough  necessarily  and  as  a  matter  of 
law  to  charge  the  seller  with  special  damage  on  that 
account  if  he  fails  to  deliver  the  goods." 

7.  The  opinion  in  the  New  Jersey  case,  supra,  under 
Sales  Act,  §  67,  also  cited  Czarnikow-Rionda  Co.  v.  Federal 
Sugar  Refining  Co.,  173  N.E.  913,  255  N.Y.  33,  88  A.L.R. 
1426,  a  decision  in  the  state  wherein  the  present  plaintiff 
Park,  Benziger  &  Co.  has  its  office.  In  that  case,  relating 
to  the  sale  of  sugar,  a  judgment  of  over  $400,000  in  favor 
of  a  buyer  was  reversed  because  of  a  failure  to  show  a 
special  knowledge  by  the  seller  at  the  time  the  contract 
was  made.  The  Court  after  discussing  Hadley  v.  Baxen- 
dale  and  other  leading  authorities,  said  inter  alia  (173 
N.E.  at  916)  : 

"Notice  of  the  special  circumstances  which  may 
cause  special  damage  to  the  buyer  must  be  had  by  the 
seller  at  the  very  time  when  he  contracts  to  sell.  There 
must  be  notice  'at  the  time  of  or  prior  to  contracting.' 
Chapman  v.  Fargo  [223  N.Y.  32]  supra.  'No  notice  to 
the  seller  thereafter  would  increase  his  liability.'  Per 
Lehman,  J.,  in  Goldstone  v.  Wade,  (Sup.)  123  N.Y.S. 
114,  115.  'The  consequences  must  be  contemplated  at 
the  time  of  the  making  of  the  contract.'  Per  Holmes, 
J.,  in  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co., 
supra.  'No  doubt  notice  subsequent  to  the  formation 
of  the  contract,  though  prior  to  the  breach,  is  insuffi- 
cient.' Williston  on  Contracts,  §  1357.   The  seller  must 
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have  'notice  when  the  contract  was  entered  into  that 
the  loss  in  question  would  be  a  natural  consequence  of 
the  breach.'   Id.  §  1355. 

'Even  though  no  contract  for  a  resale  had  yet  been 
made  by  the  buyer,  damages  may  be  recovered  for  loss 
of  one,  if  the  probability  of  such  a  resale  was  contem- 
plated, and  defendant  knew  that  other  goods  of  the 
kind  contracted  for  could  not  be  obtained  by  the 
buyer.'  Williston,  §  1347.  'The  true  distinction  seems 
to  be :  If  besides  notice  of  contemplated  resale  the  de- 
fendant also  had  notice  that  other  goods  could  not  be 
obtained  to  supply  the  place  of  those  not  delivered — 
then  the  profits  of  a  resale  may  be  recovered;  if  there 
was  no  such  notice  it  would  be  held  that  loss  of  profits 
of  a  resale  was  not  within  the  contemplation  of  the 
parties.'  Sedgwick  on  Damages,  §  162.  The  cases  of 
Hammond  &  Co.  v.  Bussey,  20  Q.B.  Div.  79,  Delafield 
v.  J.  K.  Armsby,  [116  N.Y.S.  71]  supra,  and  Carleton 
v.  Lombard,  Ayres  &  Co.,  149  N.Y.  137,  43  N.E.  422, 
relied  upon  by  Czarnikow,  serve  but  to  emphasize  the 
very  rule  thus  stated." 

8.  The  opinion  in  the  New  Jersey  case,  supra,  under 
Sales  Act  §  67,  is  soundly  within  the  very  text  of  the  rule 
"laid  down  by  Baron  Alderson  in  the  leading  case  of  Had- 
ley  v.  Baxendale"5  which  reads: 

"  'Where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of 
contract  should  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally,  i.e.  according 
to  the  usual  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  supposed  to 


^American  Surety  Co.  v.  Wheeling  Structural  Steel  Co.,  4  Cir., 
114  F.  2d  237,  239 ;  therein  after  quoting  the  foregoing  passage 
from  Hadley  v.  Baxendale,  the  Court  said:  "This  is  the  classical 
statement  of  the  rule  applicable  in  case  of  damage  arising  oul  of 
breach  of  contract,  now  generally  accepted  here  and  in  England. 
15  Am.  Jur.  451." 
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have  been  in  the  contemplation  of  both  parties,  at  the 
time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Now,  if  the  special  circumstances 
under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  defendants,  and 
thus  known  to  both  parties,  the  damages  resulting 
from  the  breach  of  such  a  contract,  which  they  would  ! 
reasonably  contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a  breach  of 
contract  under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand,  if  these 
special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could 
only  be  supposed  to  have  had  in  his  contemplation  the 
amount  which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special  circum- 
C-%/     stances,  from  such  a  breach  of  contract.'  " 

SI 

At  bar  the  contract  was  for  sale  of  California  wine.  Before 
the  present  lawsuit,  who  ever  heard  of  commercial  blends 
of  California  wine  not  being  available  in  the  market! 
"Generally,  and  in  the  great  multitude  of  cases"  of  breach 
by  a  seller  of  California  wine  there  would  be  availability 
qi*  the  wine  elsewhere  in  the  market,  and  the  damages 
would  be  measured  by  the  excess,  if  any,  of  the  market 
/price  over  the  contract  price.  In  the  absence  of  express 
liquidation  of  the  damages  in  and  by  the  contract  itself 
{Civil  Code,  §  1671),  the  implication  from  the  silence  of 
the  contract  would  be  that  the  parties  had  impliedly  con- 
tracted about  the  damages  upon  the  basis  of  "the  great 
multitude  of  cases  not  affected  by  any  special  circum- 
stances". It  requires  an  expression  within  or  outside  the 
written  contract,  i.e.,  a  notice  of  "special  circumstances" 
stated  by  the  buyer  to  the  seller  and  an  acceptance  thereof 
by  the  seller,  at  the  time  of  contracting,  to  introduce  a 
different  measure.    The  notice  and  acceptance  established 
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the  "contemplation"  by  the  parties  of  the  possibility  of 
damages  differing  from  the  measure  in  the  "great  multi- 
tude of  cases". 


II. 

THE   COURT  BELOW  ERRED  IN  REFUSING  TO  GIVE  THE 
INSTRUCTION  IN  DEFENSE  REQUEST  NO.  34. 

The  requested  instruction,  and  the  exception  to  the 
refusal  to  give,  are  set  out  in  Specification  of  Error  III. 
We  have  argued  under  the  next  preceding  head  that  a 
verdict  should  have  been  directed  for  defendants  under 
the  seventh  ground  of  the  motion  for  a  directed  verdict. 
However,  if  the  Court  rules  that  the  record  does  not 
raise  the  question  of  law  favorably  to  appellants,  then  the 
question  of  fact  should  have  been  submitted  to  the  jury 
whether  appellants  knew  at  the  time  the  contract  was 
entered  into  that  if  they  did  not  thereafter  deliver  the 
wine  it  could  not  be  obtained  elsewhere.  Therefore,  with- 
out repetition  hereunder,  we  here  incorporate  the  points, 
authorities  and  argument  under  the  seventh  ground  of 
the  motion  for  a  direction.  The  case  went  to  the  jury 
exclusively  on  the  theory  of  loss  of  expected  profits  be- 
cause of  unavailability  of  wine  in  the  market,  and  in  that 
context  Defense  Request  34  read,  R.  60-61: 
"Defense  Request  No.  34 

I  further  instruct  you  that  even  though  lost  profits 
be  proved  with  reasonable  certainty,  nevertheless  you 
must  not  award  them  unless  you  find  from  the  evi- 
dence that  on  the  29th  day  of  January,  1943,  at  the 
time  the  contract  was  entered  into,  the  defendants 
Bercut  then  knew  that  if  they  did  not  thereafter 
deliver  the  wine  it  could  not  be  obtained  elsewhere; 
and  if  at  the  time  of  entering  into  the  contract  they 
did  not  have  that  knowledge,  it  is  immaterial  whether 
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either  or  both  of  the  Bercuts  thereafter,  and  before 
non-delivery  or  refusal  to  deliver,  learned  or  knew 
that  the  wine  could  not  be  obtained  elsewhere.  The 
only  award  of  damages  permitted  by  the  law  for 
breach  of  a  contract  of  sale  by  a  seller  are  such 
damages  as  may  be  fairly  said  to  have  been  known 
at  the  time  of  contracting  to  be  the  probable  result 
of  a  breach  of  contract  by  the  seller,  which  requires 
the  existence  and  proof  of  the  fact  that  at  the  time 
of  contracting  the  seller  knew  that  the  goods  could 
not  be  thereafter  procured  elsewhere  in  the  market." 


III. 

THE  COURT  BELOW  ERRED  PREJUDICIALLY  IN  ITS  RULINGS 
REGARDING  THE  RIGHT  OF  APPELLEE  TO  RECOVER 
CONJECTURAL  LOSS  OF  ANTICIPATED  PROFITS. 

(a)  Preliminary  statement. 

In  our  statement  of  the  case,  we  have  set  forth  in 
detail  the  proof  offered  by  the  appellee  of  damages  suf- 
fered by  it. 

The  jury  was  charged  (R.  520)  that  since  the  wine 
was  not  obtainable  elsewhere  in  the  market,  appellee  was 
entitled  to  recover  either  its  outlay  of  expense  in  pre- 
paring to  carry  out  the  contract  or  its  net  profit.  Appellee 
offered  no  proof  of  the  amount  of  its  outlay,  and  appel- 
lee's entire  case  was  therefore  directed  to  an  attempt  to 
recover  profits.  Although  net  profits  rather  than  gross 
profits  are  the  true  measure  of  recovery,  on  analysis  the 
proof  offered  by  appellee  purported  to  prove  gross  but 
not  net  profits. 

As  evidence  of  expenses  to  be  incurred  in  the  handling 
of  the  wine,  appellee  offered  the  testimony  of  Elman, 
unsupported  by  any  books,  records  or  documents,  to  the 
effect  (1)  that  the  freight  on  this  merchandise  from  San 
Francisco  would  be  35^  per  case,  and  (2)  that  the  over- 


■ 


55 

head  on  a  sale  at  retail  in  New  York  would  be  6%  of 
the  sale  price  and  on  a  sale  at  wholesale  2%  of  the  sale 
price.  No  attempt  was  made  to  prove  the  cost  of  washing 
and  polishing  the  bottles  and  wrapping  them  in  tissue 
and  no  attempt  was  made  to  prove  the  cost  of  labels  to 
be  supplied  by  plaintiff,  the  cost  of  capital  to  be  em- 
ployed, the  value  of  Elman's  services,  etc. 

As  will  hereinafter  appear,  the  jury  made  no  deduction 
for  the  expense  of  Hermann's  services  as  a  salesman 
with  a  50%  selling  commission.  Further,  appellee  made 
no  attempt  to  prove  the  prices  it  would  have  been  en- 
titled to  charge  for  this  wine  under  the  provisions  of 
the  Emergency  Price  Control  Act.  Despite  the  fact  that 
the  jury,  after  retiring  to  deliberate,  evidenced  their  be- 
wilderment at  the  state  of  the  evidence  respecting  O.P.A. 
mark-ups  and  the  instructions  of  the  Court  in  regard 
thereto,  the  Court  refused  to  inform  the  jury  that  the 
legal  mark-up  that  could  be  charged  by  appellee  was 
limited  to  25%  of  its  cost.  (R.  526-541.) 

Instead  of  proving  its  past  experience  in  the  sale  of 
wines,  both  imported  and  domestic,  and  the  percentage 
of  profit  realized  on  those  sales,  plaintiff  relied  on  the 
unsupported  speculation  of  Elman  that  all  of  the  wine 
covered  by  the  contract  could  have  been  sold  in  accord- 
ance with  statements  of  proposed  prices  filed  by  plain - 
;  tiff  with  the  New  York  State  Liquor  Authority.  There  is, 
therefore,  a  total  absence  of  evidence  to  support  a  judg- 
ment for  profits. 

Notwithstanding  the  foregoing  state  of  the  evidence, 
the  Court,  after  advising  counsel  that  the  instructions 
to  be  given  by  it  would  include  "our  stock  instructions" 
(R.  427)  and  thereafter  in  response  to  a  statement  of 
Mr.  Naus  indicated  that  the  stock  instructions  would  con- 
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tain  an  express  instruction  on  burden  of  proof  (R.  505- 
506),  but  utterly  failed  to  give  any  instructions  to  the  jury 
whatsoever  with  respect  to  burden  of  proof.  Proper  in- 
structions prepared  by  appellants  with  respect  to  the 
measure  of  damages  supported  by  authority  cited  in  the 
instructions  proposed  were  refused  by  the  Court. 

The  size  of  the  verdict  can  only  be  accounted  for  as 
the  result  of  these  cumulative  and  highly  prejudicial 
errors. 

(b)  The  evidence  was  insufficient  to  support  a  judgment  for  the 
recovery  of  profits. 

The  law  respecting  the  right  of  a  plaintiff  to  recover 
net  profits  is  well  settled.  If  plaintiff  is  embarking  on  an 
entirely  new  venture,  or  fails  to  show  by  evidence  past 
profits  in  the  sale  of  the  same  or  similar  goods,  he  can- 
not recover  for  a  conjectural  loss  of  anticipated  profits: 
Gibson  v.  Hercules  Mfg.  &  Sales  Co.,  80  Cal.  App. 

689,  702,  252  Pac.  780,  785,  and  cases ; 
Note,  32  A.L.R.  120,  at  153-156; 
8  Cal.  Jur.  Ill,  Sec.  38; 
Central  Coal  &  Coke  Co.  v.  Hariman,  8  Cir.,  Ill 

Fed.  96,  98-99; 
Iron  City  Toolworks  v.  Welisch,  3  Cir.,  128  Fed. 

693,  695-696; 
California  Press  Mfg.  Co.  v.  Stafford  Packing  Co., 
192  Cal.  479,  at  485  (and  cases  there  cited),  221 
Pac.  345,  347,  32  A.L.R.  114,  117-118  (distin- 
guished in  Natural  Soda  Products  Co.  v.  Los 
Angeles,  23  Cal.  (2d)  193,  143  Pac.  (2d)  12,  17); 
Terre  Haute  Brewing  Co.  v.  Dwger,  8  Cir.,  116  F. 

(2d)  239,  242,  Col.  2; 
Thrift  Wholesale  Inc.  v.  MalkmilUon  Corp.,  50  F. 
Supp.  998,  and  cases  at  1000. 
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It  is  not  enough  for  a  plaintiff  to  testify  that  in  his 
opinion  there  was  strong  demand  for  the  product  agreed 
to  be  sold  and  that  he  could  have  sold  the  product  at  a 
profit.  Such  speculations  on  the  part  of  plaintiff's  wit- 
ness are  no  better  than  the  speculations  of  a  jury.  Evi- 
dence of  past  profit  experience  must  be  furnished: 

Central   Coal  &   Coke   Co.   v.  Hartman,   111   Fed. 

96    (CCA.   8); 
Iron   City    Toolworks    v.    Welisch,    128    Fed.    693 

(CCA.   3); 
Terre  Haute  Brewing  Co.  v.  Dwuer,  116  Fed.  (2d) 

239  (CCA.  8); 
Coates  v.  Lake   View  Oil  &  Refining  Co.,  20  Cal. 

App.  (2d)  113; 
Salaban  v.  East  St.  Louis  Co.,  1  N.  E.   (2d)   731 

(111). 

See  also, 

Stephang  v.  Hunt  Brothers,  62  Cal.  App.  636; 
Austin  v.  Roberts,  130  Cal.  App.  328. 

It  is  incumbent  upon  the  plaintiff  in  such  an  action  to 
prove  all  of  the  elements  which  are  required  in  order  to 
determine  its  net  profits.  "Gross  profits"  are  really  not 
profits  at  all.  He  can  only  recover  his  net  profits,  which 
are  the  gains  made  from  sales,  after  deducting  the  value 
of  the  labor,  materials,  rents  and  all  expenses,  together 
with  the  interest  on  the  capital  employed: 

Coates  v.  Lake  View  Oil  d  Refining  Co.,  20  Cal. 

App.  (2d)  113; 
Landon  v.  Hill,  136  Cal.  App.  560; 
Columbus  Mining  Co.  v.  Ross,  218   (Ky.)   98,  290 
S.W.  1052;  50  A.L.R.  1394,  and  Note  at  1397. 

Defendant  is  under  no  duty  to  prove  any  of  the  ele- 
ments which  go  into  the  determination  of  plaintiff's  net 
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profit.  In  other  words,  the  rule  is  not  that  plaintiff  proves 
its  gross  profit  and  then  defendants  offer  evidence  of 
expense  from  which  to  determine  net  profit,  Plaintiff 
must  prove  both  the  gross  and  net  profit  and  defendant 
is  under  no  duty  to  furnish  evidence  thereof: 

Mahana  v.  Los  Angeles  Co.,  82  Cal.  App.  710; 

Central  Coul  S  Coke  Co.  v.  Hartman,  111  Fed.  96 
(CCA.  8). 

Testing  the  evidence  offered  by  appellee  by  the  fore- 
going rules  of  law,  it  is  apparent  that  the  evidence  offered 
to  the  jury  was  evidence  of  purported  gross,  but  not  of 
net  profit.  The  amount  of  the  gross  profit  was  based  not 
upon  the  past  experience  of  appellee  in  dealings  in  Cali- 
fornia wine  (although  Elman  testified  that  in  the  year 
prior  to  the  trial  plaintiff  had  dealt  in  approximately 
10,000  cases  of  California  wine,  a  not  unsubstantial 
amount),  but  upon  Elman 's  unsupported  assertion  that 
these  wines  could  have  been  sold  to  the  retail  trade  in  New 
York  at  a  mark-up  of  about  100^  of  their  cost  to  ap- 
pellee. The  only  evidence  of  expense  offered  was  the 
unsupported  speculation  of  Elman  that  regardless  of  the 
volume  or  amount  of  business  done,  the  overhead  on 
retail  sales  would  average  6%  of  the  sale  price  and  the 
overhead  on  wholesale  sales  2%  thereof.  No  evidence  was 
offered  of  the  expenses  incurred  by  Elman  and  Hermann 
traveling  to  San  Francisco  in  order  to  carry  out  the  con- 
tract; no  evidence  was  offered  respecting  the  cost  of 
washing,  polishing  and  wrapping  the  wine  bottles ;  no  evi- 
dence was  offered  respecting  the  value  of  Elman 's  serv- 
ices or  of  any  of  the  other  employees  or  salesmen  of 
appellee,  or  of  capital  employed.  No  attempt  was  made 
by  appellee  to  offer  evidence  of  the  price  at  which  the 
wine  could  have  legally  been  sold  under  the  Emergency 
Price  Control  Act  and  in  spite  of  its  request,  the  jury 
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was  left  to  speculate  upon  ambiguous  and  misleading  tes- 
timony given  on  cross-examination  of  appellee's  witnesses. 
The  only  evidence  of  damages  offered  was  the  testimony 
of  Elman  plus  the  worthless  testimony  of  the  witnesses, 
Cholet  (R.  231  et  seq.)  and  Lusinchi  (R.  253  et  seq.)  to 
the  effect  that  a  shortage  in  wine  had  developed  and  the 
market  was  going  up.  How  or  in  what  manner  this 
testimony  could  establish  the  actual  dollar  loss  of  ap- 
pellee, which  is  all  appellee  is  entitled  to  recover  herein, 
was  not  made  clear. 

At  the  close  of  all  of  the  evidence,  appellants  moved 
for  a  directed  verdict  upon  the  grounds,  among  others, 
that  the  evidence  did  not  prove  "with  reasonable  cer- 
tainty that  appellee  suffered  a  loss  of  anticipated  profits ; 
further,  that  although  the  evidence  showed  that  appellee 
during  1942  had  handled  an  aggregate  of  8000  or  9000 
cases  of  wine,  no  showing  of  the  profits  realized  upon  the 
sale  of  that  wine  was  made;  further,  that  although  in 
1943  appellee  had  purchased  from  defendant  3250  cases 
of  Chianti  type  wine,  no  evidence  was  offered  with  re- 
spect to  the  profits  made  on  these  sales;  further,  because 
no  evidence  was  offered  showing  the  cost  of  washing 
the  bottles  and  wrapping  them  in  tissue,  although  appel- 
lee intended  to  perform  this  service,  nor  was  any  evi- 
dence offered  of  what  capital  would  be  used  by  appellee 
in  carrying  out  this  transaction  and  the  amount  of  in- 
terest paid  upon  such  capital.  (R.  466-470.)  The  motion 
for  directed  verdict  was  proper  and  under  the  authorities 
hereinbefore  set  forth  should  have  been  granted. 

Appellee  either  deliberately  or  inadvertently  left  the 
matter  of  its  loss  of  profits  to  the  field  of  speculation  and 
conjecture.  Under  such  circumstances  the  motion  for  di- 
rected verdict  should  have  been  granted. 
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(c)  The  Court  below  erred  in  failing  to  instruct  on  burden  of 
proof. 

Under  our  specification  of  error  VI  we  have  set  forth 
the  proceedings  respecting  the  giving  of  instructions  on 
burden  of  proof.  Nowhere  in  the  instructions  given  by  the 
Court  is  there  any  instruction  respecting  the  burden  of 
proof  or  the  definition  of  what  constitutes  a  preponder- 
ance of  evidence.  Appellants  failed  to  except  to  the  action 
of  the  trial  Court  in  deleting  the  last  sentence  from  their 
instruction  No.  36  for  the  reason,  as  stated  by  Mr.  Naus, 
that  they  assumed  that  the  stock  instruction  on  burden 
of  proof  would  cover  the  matter  deleted.  (R.  505-506.) 
The  importance  of  this  error  of  the  trial  Court  cannot 
be  overestimated. 

When  the  California  codes  were  originally  enacted  in 
1872,  Section  2061,  Code  of  Civil  Procedure,  provided  that 
the  jury  were  to  be  the  judges  of  the  effect  or  value  of 
the  evidence  addressed  to  them  but  that  they  were  to  be 
instructed  by  the  Court  on  all  proper  occasions  with  re- 
spect to  seven  propositions  which  they  should  bear  in 
mind  in  weighing  the  evidence.  Proposition  5  reads  as 
follows : 

"That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved  and  when  the  evidence  is  contradictory 
the  decision  must  be  made  according  to  the  prepon- 
derance of  evidence;" 

Failure  to  instruct  with  respect  to  these  matters  where 
such  failure  is  prejudicial,  is  ground  for  reversal. 
Scarborough  v.  Virgo,  191   Cal.  341. 

The  unsatisfactory  nature  of  the  evidence  with  re- 
spect to  appellee's  lost  profits  has  been  heretofore  pointed 
out.  In  the  face  of  this  evidence  the  failure  of  the  Court 
to  instruct  at  all  on  burden  of  proof  was  error  prejudi- 
cial to  appellants. 
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(d)  The    Court  below   erred    in   refusing    instruction   request 
No.  32. 

Request  No.  32  (R.  58),  quoted  in  Specification  II,  was 
a  correct  statement  of  law,  not  covered  by  any  instruction 
given.  It  told  the  jury  that  appellee  could  not  recover 
lost  profits  in  an  entirely  new  venture  in  the  absence  of 
evidence  of  past  profits  in  dealings  in  California  wine. 
This  evidence  was  available  to  appellee  but  it  failed  to 
produce  the  evidence.  That  the  instruction  correctly  stated 
the  law  is  supported  by  the  following  authorities: 

Gibson  v.  Hercules  Mfg.  &  Sales  Co.,  80  Cal.  App. 

689,  702,  252  Pac.  780,  785,  and  cases; 
Note,  32  A.  L.  R.  120,  at  153-156; 
8  Cal.  Jur.  Ill,  Sec,  38; 
Central  Coal  &  Coke  Co.,  v.  Hartman,  8  Cir.,  Ill 

Fed.  96,  98-99; 
Iron  City  Toolworks  v.   Welisch,  3  Cir.,  128  Fed. 

693,  695-696; 
California  Press  Mfg.  Co.  v.  Stafford  Packing  Co., 
192  Cal.  479,  at  485  (and  cases  there  cited),  221 
Pac.  345,  347,  32  A.  L.  R.  114,  117-118  (distin- 
guished in  Natural  Soda  Products  Co.  v.  Los 
Angeles,  23  Cal.  (2d)  193,  143  Pac.  (2d)  12,  17) ; 
Terre  Haute  Brewing  Co.  v.  Dwyer,  8  Cir.,  116  F. 

(2d)  239,  242,  Col.  2; 
Thrift  Wholesale  Inc.  v.  Malkmillion  Corp.,  50  F. 
Supp.  998,  and  cases  at  1000. 

(e)  The  prejudicial  error  in  not  instructing  the  jury  that  the 
maximum  OPA  mark-up  permitted  plaintiff  was  25  per  cent. 

Loss  of  profits  may  not  be  considered  as  an  element  of 
damages  where  the  business  from  which  they  would  have 
resulted  was,  or  would  have  been,  conducted  in  violation 
of  law. 

Shelley  v.  Hart,  112  Cal.  App.  231  at  242; 
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25  Cor.  Jur.  Secundum,  page  519,  damages,  par.  42; 
17  Cor.  Jur.,  page  797,  damages,  par.  119. 

It  is  a  matter  of  common  knowledge  that  under  the  pro- 
visions of  the  Emergency  Price  Control  Act  and  Executive 
Order  No.  8734  of  April  11,  1941,  the  Office  of  Price 
Administration  and  Civilian  Supply  has  regulated  the 
sale  prices  of  most,  if  not  all,  commodities.  It  has  been 
held  that  the  regulations  issued  by  the  price  administrator 
have  the  force  of  law  and  override  provisions  of  contracts 
even  though  such  contracts  were  made  and  executed  prior 
to  the  passage  of  the  particular  regulation  in  question: 

Long   Island    Structural    Steel   Co.    v.    Schiavone- 
Bonomo   Co.,   53    Fed.    Supp.   505,    affirmed,   142 
Fed.  (2d)  557  (CCA.  2); 
In  re  Kramer  &  Uchitelli,  Inc.,  43  N.  E.  (2d)  493, 

288  N.  Y.  467; 

Sanders  v.  M.  Lowenstein  Co.,  45  N.  E.   (2d)  457, 

289  N.  Y.  702. 

The  only  testimony  offered  with  respect  to  OPA  ceiling 
prices  is  the  following  Hermann  testified: 

"Q.  Speaking  of  regulations,  there  is  an  OPA 
ceiling  mark-up  on  wine,  isn't  there  1 

A.     As  far  as  I  know,  yes. 

Q.    Well,  you  know  about  it,  don't  you? 

A.  Well,  as  far  as  I  know,  there  is  an  OPA  mark- 
up on  wines. 

Q.  A  wholesaler  like  Park,  Benziger  could  not 
mark  it  up  over  25  per  cent  of  their  cost,  could  they? 

A.  A  wholesaler  like  Park,  Benziger — and  again, 
I  am  not  an  authority  on  OPA  matters — would  have 
the  right  to  determine  the  price  according  to  the  price 
that  existed  for  a  wine  equivalent  to  the  wine  they 
were  buying  in  March,  1942. 

Q.  And  that  was  true  only  up  to  August  1943, 
wasn't  it? 
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A.     I  believe   so. 

Q.  In  August  1943  their  mark-up  was  specifically 
limited  to  25  per  cent  over  cost  2 

A.     In  August  1943. 

Q.     In  August  1943,  yes. 

A.  If  the  price  had  already  been  determined  prior 
to  August  1943,  if  I  understand  it  right,  that  was  the 
price. 

Q.  Any  price  determined  before  that  had  to  be 
first  approved,  did  it  not,  by  OP  A? 

A.     You  mean  prior  to  August  1943? 

Q.     Prior  to  August  1943. 

A.  Mr.  Naus,  I  am  sorry,  but  I  am  no  expert  on 
OPA  matters  and  1  really  don't  know." 

Elman  testified: 

"Q.  Having  in  mind  that  you  tell  us  that  you  were 
in  charge  of  the  sales,  posting  of  prices — you  are 
familiar  with  that,  an  expert  in  that — perhaps  I  would 
not  be  presuming  too  much  to  assume  that  you  know 
that  in  August  1943  the  OPA  put  a  ceiling  on  you; 
you  know  that,  don't  you?  *  *   * 

A.  There  is  a  revision — there  is  a  revision  con- 
stantly on  OPA  ceilings.  At  that  particular  time  I 
don't  recall  what  the  ceiling  was.  Do  you  have  the 
OPA  revision  of  that  month? 

Q.  I  have  something  that  looks  like  it.  I  will  ask 
you  whether  or  not  in  August  1943,  beginning  then 
and  ever  since *  *  * 

The  Witness.  If  I  have  been  qualified  as  an  expert, 
maybe  I  will  get  a  job. 

Mr.  Naus.  No,  I  am  not  trying  to  qualify  you  as 
anything — as  an  expert  in  that  respect.  I  am  merely 
meeting  on  cross-examination  what  you  purport  to 
say  on  direct  examination,  Mr.  Elman.  At  that  I 
think  you  are  doing  as  well  as  many  of  them  down  at 
the  OPA,  as  I  have  observed  them.  I  am  asking  you 
whether  you  know  that  in  the  month  of  August  1943, 
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beginning  then  and  continuing  ever  since,  you  have 
been  under  an  OPA  ceiling  of  25  per  cent  in  your 
mark-up. 

A.     Yes. 

Q.  So  that  had  this  contract  been  carried  out,  under 
these  price  lists  or  anything  else,  for  three  months, 
beginning  with  the  fourth  car  and  continuing  under 
this  contract,  you  could  in  no  event  have  sold  at  a 
greater  mark-up  than  25  per  cent ;  now  you  know  that, 
don't  you? 

A.  No,  I  don 't  think  so.  At  least,  my  understanding 
of  it  would  be  that  since  our  price  was  established 
prior  to  this  one,  the  price  fixing  of  the  merchandise 
took  place  before  this  law  came  out  and  subsequent  to 
that.  It  differentiates — it  says  anything  you  purchase 
from  this  time  on  shall  be  at  a  fixed  mark-up.  Our  con- 
tract and  purchase  of  the  wine  happened  prior  to  this. 
We  had  already  established  an  OPA  price  on  that  mer- 
chandise. I  doubt  very  seriously  whether  this  would 
have  meant  a  retention  in  price.  So  far  as  I  am  con- 
cerned, I  don't  believe  it  would  have.  We  would  have 
kept  the  same  prices. 

Q.  Aside  now  from  the  New  York  State  Authority 
price  *  *  *  had  you  prior  to  August  1943  ever  estab- 
lished with  the  OPA  any  price ! 

A.     Oh,  yes. 

Q.     When  and  where  and  with  whom? 

A.  When  the  OPA  came  out,  when  New  York  State 
took  on  the  new  Hallowell  bill,  a  law  which  stated  we 
had  to  submit  the  price  to  them  the  month  preceding 
the  month  in  which  we  were  going  to  sell  it,  and  when 
the  OPA  came  out  with  prices,  the  Hallowell  stipulated 
the  top  sheets  of  every  distributor  were  to  read  that 
all  prices  submitted  in  New  York  State  conformed  with 
OPA  price  regulations,  to  which  we  attested,  after  we 
had  gotten  our  price  from  OPA. 

Q.     Beginning  with  what  date? 

A.  I  don't  recall  the  exact  dates.  It  was  prior  to 
that  when  the  OPA  fixed  the  price  of  merchandise 
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in  the  liquor  business.  We  filed  the  New  York  State 
schedule  with  that  in  mind.  New  York  State  required 
that  qualification  in  the  prices  submitted  to  that." 

At  the  request  of  appellants  the  Court  gave  instruc- 
tion No.  36  (R.  62-R.  520)  deleting  from  the  instruction 
the  words  "and  the  burden  of  proof  is  on  the  plaintiff". 
The  instruction  as  given  read  as  follows: 

"In  first  arriving  at  the  amount  of  gross  profits 
as  a  basis  from  which  to  make  the  necessary  deduc- 
tions to  determine  net  profits,  I  instruct  you  that 
you  cannot  in  any  event  use  a  greater  markup  by 
plaintiff  over  the  cost  to  it  than  the  markup  per- 
mitted under  OPA  regulations  as  a  price  ceiling. ' ' 

As  a  result  of  this  incomplete  record  and  the  ambigu- 
ous instructions  given,  the  jury  sent  a  message  to  the 
Judge,  after  it  had  retired  to  deliberate,  as  follows: 

"Please  get  us  copy  of  OPA  price  regulation  on  re- 
tail and  wholesale  prices  effective  some  time  dur- 
ing August,  1943."  (R.  526.) 

The  portion  of  the  record  showing  the  disposition  of 
this  request  is  set  forth  in  R.  526  to  R.  541  and  all  of 
this  portion  of  the  record  is  of  importance.  The  Court, 
after  reviewing  the  situation  and  commenting  upon  the 
action  of  Mr.  Bourquin,  one  of  counsel  for  appellee,  in 
violating  the  understanding  of  all  parties,  including  the 
Court,  that  all  objections  to  instructions  under  Rule  51 
of  the  Rules  of  Civil  Procedure  were  to  be  made  before 
the  jury  was  instructed,  requested  counsel  to  stipulate 
that  certain  portions  of  the  transcript  heretofore  set 
forth  might  be  called  to  the  attention  of  the  jury.  (R. 
533.)  In  answer  to  this  request  Mr.  Naus,  one  of  counsel 
for  appellants,  stated  that  of  course  any  part  of  the 
transcript  could  be  sent  to  the  jury  but  that  it  was  the 
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position  of  appellants  that  the  Court  had  judicial  knowl- 
edge of  the  regulations  and  that  the  regulation  respect- 
ing the  25%  mark-up  was  perfectly  clear.  In  this  con- 
nection Mr.  Naus  stated  to  the  Court: 

"In  that  connection  and  having  that  in  mind  we 
feel  confident  of  our  position  as  to  judicial  knowl- 
edge of  the  law  and  the  application  here,  we  think 
the  regulation  is  perfectly  clear  on  the  subject — and 
we  would  suggest  that  in  accordance  with  your  judi- 
cial knowledge  of  the  regulation  in  question  that  you 
under  the  circumstances  give  to  the  jury  an  addi- 
tional or  special  instruction  stating  to  them  that  be- 
ginning as  of  August  9,  1943  and  continuing  down  to 
the  present  time  there  is  a  percentage  markup  maxi- 
mum of  25%  on  the  sale  by  Park,  Benziger  of  this 
wine  to  anybody,  either  wholesaler  or  retailer,  or 
to  anyone,  not  for  consumption.  (R.  535.)" 

After  Mr.  Naus  had  thus  clearly  made  known  to  the 
Court  the  action  which  the  desired  the  Court  to  take 
(F.R.C.P.,  Rule  46)  the  Court  stated:  "I  will  not  do 
that  at  this  time,  Mr.  Naus".  The  Court  then  added 
"but  if  there  should  be  any  further  request  from  the 
jury  upon  the  suggestion  I  will  entertain  a  request  from 
you  in  that  regard".  (R.  535.) 

Therefore,  despite  the  fact  that  the  jury  asked  for 
specific  information  with  respect  to  the  OPA  regulation 
effective  during  August  1943,  the  Court  refused  to  give 
this  information  although  a  proper  request  was  made  by 
counsel  for  appellants  that  the  jury  be  properly  advised. 
As  a  result,  the  jury  were  left  to  speculate  and  conjec- 
ture on  an  issue  of  law  about  which  they  should  have 
been  advised  by  the  Court.  They  were  not  even  instructed 
that  the  burden  of  proof  was  upon  the  appellee  and  the 
verdict  therefor  was  a  calculation  based  on  an  insufficient 
and  incomplete  record  and  insufficient  instructions. 
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It  is  obvious  that  what  the  jury  did  was  to  take  the 
wholesale  and  retail  price  lists  placed  in  evidence  by  ap- 
pellee over  the  objection  of  appellants,  accept  the  instruc- 
tion of  the  Court  that  damages  were  to  be  computed  on 
22,191  cases,  and  then  figure  that  half  of  these  cases  would 
have  been  sold  at  the  retail  list  price  and  half  at  the  whole- 
sale list  price.  This  error  necessarily  requires  a  reversal 
of  the  judgment,  because  the  result  of  the  error  is  that  the 
damages  of  $72,687.50  awarded  by  the  jury  are  excessive, 
in  that  the  evidence  does  not  warrant  or  justify  a  ver- 
dict in  any  amount  greater  than  $29,432.85  if  Hermann's 
50%  is  not  deducted,  nor  any  amount  greater  than  $14,- 
746.43  if  his  50%  is  deducted. 

The  jury  were  limited  to  22,191  cases  (26,691  minus 
4,500)  as  a  basis  for  their  award.  (R.  522.)  The  award  of 
$72,687.50  is  at  the  rate  of  $3.27y2  per  case.  The  OPA 
ceiling  is  a  markup  of  25%.  The  three  cars  offered  for 
cash  at  the  contract  ^prices  would  have  carried  the  de- 
liveries, one  carload  a  month,  into  August,  1943.  The 
basic  Maximum  Price  Regulation  covering  Brewery,  Dis- 
tillery Winery  Products,  is  MPR  445  of  August  9,  1943. 
(8  Federal  Register  11,161.)  The  regulations  are  published 
in  the  Federal  Register,  and  the  Congress  has  enacted 
that  "The  contents  of  the  Federal  Register  shall  be  judi- 
cially noticed",  44  USC  307,  last  sentence,  and  published 
OPA  ceiling  prices  are  judicially  known,  U.S.  v.  Lederer, 
7  Cir.,  140  F.  (2d)  136,  139,  col.  2.  It  is  therefore  judi- 
cially known  that  appellee  could  not  use  a  markup  greater 
than  '25%,  and  therefore  that  any  verdict  awarding  a 
higher  amount  is  contrary  to  law,  is  excessive  to  the 
extent  that  it  exceeds  25%.  In  the  regulation,  MPR  445, 
the  "maximum  prices  for  sales  of  *  *  *  packaged  wine  by 
wholesalers  *  *  *"  is  embraced  by  Article  V.  (Sees.  5.1  to 
5.10.)    Under  Section  5.4(b),  "a  wholesaler's  maximum 


68 


*  # 


price  per  case  *  *  *  shall  be  his  net  cost  per  case 
multiplied  by  the  percentage  markup  for  the  item  being 
priced  as  follows:  *  *  *  (ii)  1.25  for  wine",  i.e.,  one  and 
one-quarter  times  the  "net  cost"  or  a  markup  of  25%. 
The  elements  of  "net  cost"  are  stated  in  Section  5.3(b) 
and,  speaking  generally,  in  the  context  at  bar  are  (1)  pur- 
chase price  and  (2)  freight.  Section  7.12,  Definitions,  says 
in  (b)(3)  that  a  "wholesaler"  means  "any  person  *  *  * 
engaged  in  the  business  of  buying  and  selling  *  *  *  wine 
without  changing  the  form  thereof,  to  persons  other  than 
consumers",  which  exactly  describes  Park,  Benzinger  & 
Co.,  and  without  regard  to  whether  they  sold  at  wholesale 
under  their  wholesale  list,  or  at  retail  under  their  retail 
list. 

At  bar,  the  elements  of  "net  cost",  i.e.,  '(1)'  purchase 
price  and  (2)  freight,  are  as  follows: 

Year  Dry  Sweet. 

1943  $5.25  $6.00 

1944  5.50  6.25 

Those  prices  are  f.o.b.  San  Francisco,  which  is  the  basis 
of  Park,  Benzinger  &  Co.'s  quotations  for  sales  at  whole- 
sale. (Plaintiff's  Exhibit  15,  wholesale  price  list  for  May, 
1943.  B.  316.)  Their  retail  price  list  (Exhibit  14,  R.  308) 
is  f.o.b.  New  York,  which  brings!  in  35  cents  a  case  for 
freight  and  handling.  In  sales  at  retail,  therefore,  their 
OPA  elements  of  "net  cost"  adds  35  cents  per  case,  mak- 
ing the  cost  (for  markup  purposes)  the  following: 
Year  Dry  Sweet 

1943  $5.60         $6.35 

1944  5.85  6.60 

With  deliveries  at  the  contract  rate  of  one  carload  a  month 
plus  an  extra  holiday  car,  and  allowing  for  the  three  cars 
admittedly  offered  for  cash  at  the  contract  price,  there 
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would  be  22,191  cases  (26,691  minus  4,500)  as  a  basis  of 
damages,  or  6  cars  of  1,500  cases  each,  or  a  total  of  9,000 
cases,  shipped  in  1943,  and  the  remainder  of  13,191  cases 
shipped  in  1944.  The  maximum  markup  of  25%  would  be 
as  follows: 

Year  Price  Markup 

1943  $5.25  1.3125 

1944  5.50  1.375 

The   expense   of  doing  business    (aside  from  Hermann's 
50%  selling  expense)  was  2%   of  selling  price,  after  de- 
ducting which  the  following  net  profit  (before  deducting 
Hermann's  50%  selling  expense)  per  case  would  result: 
Year  Net  Profit 

1943  $1,285 

1944  1.35 

Applying  those  unit  rates  we  reach  maximum  permitted 
net  profits  as  follows : 

Year  Total 

1943—  9,000  cases  at  $1,285         $11,565.00 
1944—13,191    "      "    1.35  17,807.85 


Total $29,372.85 

Adding  $20.00  per  car  for  loss  of  interest  through  paying 

cash  in  advance  for  the  first  three  cars,  results  as  follows : 

4,500  cases,  loss  of  interest         $       60.00 

22,191    "        "     "  profits  29,372.85 


26,691  cases $29,432.85 

Deducting  Hermann's  selling  expense  of  50%  ($14,686.43) 
of  $29,372.85  reaches  a  final  result  of  $14,746.43  as  the 
maximum  possible  OPA  profits  loss  suffered  by  Park, 
Benzinger  &  Co. 

The  result  should  be  substantially  the  same  even  in  the 
absence  of  an  OPA  ceiling  of  25%  markup.    Under  the 
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principle  of  Hadley  v.  Baxendale,  an  extraordinary  or  un- 
usually high  markup  is  not  allowed  in  measuring  damages, 
if  the  high  markup  was  not  made  known  to  the  Bercuts 
at  the  time  they  contracted,  Guetzkow  Bros.  Co.  v.  An- 
drews, 92  Wis.  214,  66  N.W.  119,  52  A.L.R.  209,  53  A.S.R. 
909,  leading  case;  8  R.C.L.  Damages,  Section  66;  Mechem 
on  Sales,  Sections  1766  and  1767.  In  Guetzkow  Bros.  v. 
Andrews,  supra,  the  Court  rejected  profits  on  resales 
under  markup  "amounting  to  from  100  to  150  per  cent". 
Such  an  extraordinary  markup  was  rejected  in  the  absence 
of  notice  of  it  to  the  seller  at  the  time  he  contracted,  and  a 
judgment  against  the  buyer  was  affirmed  for  failure  to 
sustain  the  burden  that)  was  on  him,  as  part  of  a  damage 
claimant's  case,  to  put  the  Court  "in  possession  of  suffi- 
cient evidence  to  enable  it  to  arrive  at  a  conclusion  in 
respect  to  what  would  amount  to  a  reasonable  profit  on 
the  transaction".  (66  N.W.  at  122,  col.  1.)  We  quote 
Mechem,  Sales,  Sections  1766-1767 : 

"If  when  the  contract  of  sale  is  made,  the  seller 
knows  not  only  of  the  fact  of  the  resale,  but  also  of 
the  particular  price  to  be  received  upon  it,  there  can 
usually  be  but  little  difficulty  in  holding  him  responsi- 
ble upon  the  basis  of  that  particular  price.  If,  how- 
ever, though  he  knows  of  the  fact  of  the  resale,  he 
does  not  know  the  price,  he  could  not  be  held  liable 
upon  the  basis  of  the  particular  price  if  it  were  un- 
usual or  extravagant.  He  must,  nevertheless,  be  held 
to  contemplate  that  the  resale  is  to  be  at  a  fair  and 
reasonable  profit  at  least,  and,  if  he  'knows  that  the 
article  is  not  one  which  has  a  market  price,  he  may 
be  held  liable  upon  the  basis  of  the  contract  price,  if 
that  is  not  such  as  to  yield  an  unreasonable  or  unfair 
profit. 

Ordinarily,  it  is  said,  the  price  to  be  received  upon 
the  resale  *  would  presumptively,  be  held  to  be  a  rea- 
sonable price;  but  if  the  facts  in  any  given  case  are 
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such  as  to  show  such  price  to  yield  an  extravagant  or 
extraordinary  profit,'  the  seller  will  not  be  bound  in 
absence  of  knowledge  of  it;  'and,  in  order  to  assess 
the  damages,  the  court  must  be  put  in  possession  of 
sufficient  evidence  to  enable  it  to  arrive  at  a  conclu- 
sion in  respect  to  what  would  amount  to  a  reasonable 
profit  on  the  transaction.'  " 

The  markup  under  plaintiff's  retail  list  for  April,  1943, 
posted  in  March,  is  nearly  100%,  and  there  is  not  even  a 
scintilla  of  evidence  that  the  Bercuts  knew  of  it  when  they 
contracted.  The  markup  under  the  wholesale  list  posted  in 
and  for  May,  1943,  under  prices  f.o.b.  San  Francisco, 
figures  as  follows : 


'.-!> 


Posted 
Cost  Price  Markup 


Dry  $5.25  6.75  28.6% 

Sweet  6.00  7.50  25% 

The  retail  list  must  be  wholly  rejected  under  the  foregoing 
authorities,  and  under  the  principle  of  Hadley  v.  Buxen- 
dale.  The  wholesale  markup  under  Exhibit  15  approxi- 
mates the  maximum  OPA  markup. 


IV. 

THE  COURT  BELOW  ERRED  IN  MODIFYING  DEFENSE  RE- 
QUEST NO.  35  (SPECIFICATION  OF  ERROR  V),  I.E.,  IN  RE- 
FUSING TO  INSTRUCT  THE  JURY  TO  DEDUCT  HERMANN'S 
50%  SELLING  COMMISSION  FROM  ANY  AWARD  TO 
PLAINTIFF. 

The  plaintiff  cannot  be  awarded  gross  profits;  the  ex- 
penses of  doing  business  must  be  deducted,  Coates  v.  Lake 
View  Oil  d  Refining  Co.,  20  Cal.  App.  (2d)  113, 119,  66  Pac. 
(2d)  463,  466;  Terre  Haute  Brewing  Co.  v.  Dwyer,  8  Cir., 
116  Fed.  (2d)  239,  242,  col.  2. 

The  jury  was  instructed  (R.  515)  that  if  Hermann  was 
a  joint  adventurer  with  appellee,  his  act  in  signing  the 
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release  of  April  27,  1943  (Exhibit  11,  B.  178)  bound  ap- 
pellee, and  their  verdict  would  therefore  be  for  appellants. 
Accordingly,  there  is  implicit  in  the  verdict  a  finding  that 
Hermann  was  not  a  joint  adventurer  but  was  an  employee 
of  appellee.  The  50%  payable  to  Hermann  was  therefore 
a  selling  expense  and  must  he  deducted. 

In  Landon  v.  Hill,  136  Cal.  App.  560,  plaintiff  sued  for 
profits  lost  through  the  action  of  defendant  landlord  in 
evicting  him.  Plaintiff  had  carried  on  a  bakery  goods  busi- 
ness. In  modifying  the  judgment  because  of  the  fact  that 
no  allowance  had  been  made  by  way  of  salary  to  the  plain- 
tiff himself  in  determining  net  profit,  the  District  Court 
spoke  as  follows: 

"The  last  point  urged  by  appellant  as  to  the  exces- 
sive amount  of  damage  is  that  plaintiff  and  the  court 
in  computing  the  expenses  of  operating  the  bakery 
from  which  to  determine  the  net  profits  realized,  did 
not  deduct  anything  by  the  way  of  salary  to  Landon 
himself,  although  he  was  the  baker  and  carried  on  the 
business  principally  through  his  own  efforts. 

It  seems  apparent  that  this  was  error.  The  value 
of  the  labor  was  independent  of  the  lease  and  formed 
no  part  of  the  profits  of  the  lease.  If  appellant  had 
employed  a  baker  his  wages  would  have  been  deducti- 
ble as  an  expense.  In  other  words,  the  profit  to  be 
recovered  is  the  net  profit,  to  ascertain  which,  all  sums 
expended  in  producing  the  crop  or  conducting  the 
business,  including  rent  and  reasonable  cost  of  mar- 
keting, are  to  be  considered.  (McCready  v.  Bullis, 
supra;  Ric&  v.  Whitmore,  74  Cal.  619  (16  Pac.  501,  5 
Am.  St.  Kep.  479).) 

Therefore,  in  order  to  determine  the  profits  of  the 
business  done  by  plaintiff,  the  item  of  labor,  whether 
performed  by  himself  or  others,  must  be  taken  into 
consideration. ' ' 
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Accord : 

Columbus  Mining  Co.  v.  Ross,  50  A.L.R.  1394,  290 

S.W.  1052,  218  Ky.  98,  and  note  at  50  A.L.R.  1397; 
Klmgman  &   Secoular  v.   Racine-Sattley   Co.,   149 

Iowa  634,  128  N.W.  1109. 

If  it  be  contended  that  the  50%  to  Hermann  was  not 
wholly  for  his  full-time  services  as  a  salesman  but  was  in 
part  for  the  value  of  the  contract  or  as  a  "finding  fee"  to 
him,  then  it  would  be  or  partake  of  the  nature  of  a  royalty, 
and  as  such  would  have  to  be  deducted.  Royalties  are 
deductible.  In  Lacy  Mfg.  Co.  v.  Gold  Crown  Mining  Co., 
52  Cal.  App.  (2d)  568,  126  Pac.  (2d)  644,  damages  were 
sought  for  alleged  loss  of  expected  profits  from  the  opera- 
tion of  a  quartz  mill,  arising  from  delay  in  performance 
of  a  contract  for  moving  the  units  of  the  mill  from  one 
mine  location  to  another.  In  rejecting  the  claim,  the  Court 
said  (52  Cal.  App.  (2d)  at  574,  126  Pac  (2d)  at  647,  col.  2) : 

"But  aside  from  the  difficulties  encountered  by  rea- 
son of  the  terms  of  the  contract  itself,  there  is  not  a 
sufficient  showing  of  certain  and  immediate  damage 
suffered ;  no  factual  statement  of  any  ore  blocked  out ; 
not  even  a  statement  that  the  structure  below  the 
surface  of  the  earth  was  gold-producing  or  that  any 
amount  of  ore  could  be  mined  and  reduced  within  a 
specified  time ;  no  statement  of  the  cost  of  mining  and 
milling  or  of  royalties  to  be  paid.  In  short  there  is 
nothing  to  indicate  the  profits  available  to  defendant 
during  the  72  days  in  question.  In  the  absence  of 
these  and  allegations  of  the  costs  of  labor,  of  the 
depreciation  of  the  milling  plant,  of  the  cost  of  power 
and  water;  of  royalties  to  be  paid;  of  the  amount  of 
ore  that  could  be  mined  and  milled  during  the  period 
.  in  question,  there  was  nothing  in  the  cross-complaint 
to  aid  the  court  in  trying  the  question  of  profits  lost. 
Recoverable  damages  for  any  breach  are  only  those 
which  were  reasonably  in   the  contemplation  of  the 
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parties  at  the  time  of  entering  into  the  agreement. 
Johnson  v.  Levy,  3  Cal.  App.  591,  86  P.  810 ;  California 
Press  Mfg.  Co.  v.  Stafford  Packing  Co.,  192  Cal.  479, 
221  P.  345,  32  A.L.R  114." 

Prospective  profits  must  be  "diminished  by  charges  com- 
posing an  essential  element"  in  the  cost  of  producing  the 
net  residue  finally  remaining  to  the  plaintiff,  Oakland 
California  Towel  Co.  v.  Sivils,  52  Cal.  App.  (2d)  517,  520, 
126  Pac.  (2d)  651,  652,  col.  2.  The  use  of  the  terms  "fixed 
costs",  "overhead",  "direct  overhead",  "indirect  over- 
head", "indirect  miscellaneous  overhead",  "profits", 
"loss",  "detriment",  "benefit",  etc.  (52  Cal.  App.  (2d)  at 
520,  126  Pac.  (2d)  at  652)  is  of  no  consequence;  the  "only 
matter  of  concern"  (id.)  is,  what  did  the  plaintiff  lose  as  a 
result  of  the  breach?  The  plaintiff  at  bar  lost  no  more 
than  the  maximum  it  could  have  had  left  in  its  hands  after 
paying  Hermann  his  50%  commission  or  royalty  or  both, 
i.e.,  the  plaintiff's  "benefit  lost"  (id.)  is  no  more  than 
$14,746.43.  Hermann  is  not  a  "party  to  the  complaint  at 
bar  and  what  he  may  have  lost  is  not  in  issue,  nor  is  there 
any  basis  in  the  law  for  swelling  appellee 's  lost  profits  by 
including  Hermann's. 


V. 

THE  COUET  BELOW  ERRED  IN  REFUSING  TO  GIVE  THE 
INSTRUCTION  IN  DEFENSE  REQUEST  NO.  37. 

The  requested  instruction  and  the  exception  to  the  re- 
fusal to  give  are  set  out  in  Specification  of  Error  IV.  The 
request  reads,  R.  63: 

"I  further  instruct  you  that  you  must  consider  the 
fact  that  because  no  wine  was  delivered  under  the 
contract  to  the  plaintiff  it  follows  that  the  plaintiff' 
was  relieved  from  business  hazard  and  responsibility 
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in  the  handling  and  disposing  of  the  wine  over  a 
period  of  years,  and  was  freed  from  any  risks  in- 
volved, and  from  time  and  trouble.  From  the  award, 
if  you  make  any,  to  the  plaintiff,  you  should  make  a 
reasonable  deduction  from  any  arithmetical  or  calcu- 
lated amount  of  net  profits,  because  of  that  release 
and  freedom  from  risk,  hazard  and  responsibility,  and 
saving  from  expenditure  of  time,  trouble  and  energy 
over  the  period  of  time  originally  contemplated  for 
completion  of  delivery  in  monthly  installments.  The 
amount  of  such  deduction  is  not  fixed  in  any  particular 
percentage  by  law  which  leaves  it  to  the  good  sense 
and  wisdom  of  an  intelligent  jury." 

The  request  is  framed  upon  the  ruling  in  the  leading  case 
of  Floyd  and  Speed  v.  United  States,  2  Ct.  CI.  429,  441, 
affirmed  in  United  States;  v.  Speed,  8  Wall.  (75  U.S.)  77, 
last  two  paragraphs.  Therein,  Speed  had  during  the  Civil 
War  contracted  with  the  United  States  to  slaughter  and 
pack  for  the  government  50,000'  hogs,  at  a  fixed  price  per 
hog,  the  hogs  to  be  furnished  by  the  government.  After 
furnishing  17,132  hogs  the  government  failed  to  furnish 
any  more  and  the  suit  was  in  the  Court  of  Claims  to  re- 
cover damages  for  the  failure  to  furnish  the  remainder  of 
32,868  hogs.  Speed  had  sublet  his  contract  reserving  "from 
70  to  75  cents  per  hog"  (2  Ct.  CI.  at  441)  and  claimed  as 
his  damages  at  that  rate.  The  Court  of  Claims  ruled  (2 
Ct.  CI.  at  441) : 

"From  the  amount  reserved  on  the  sub-letting  is  to 
be  deducted  a  reasonable  sum,  on  account  of  the  relief 
of  the  contractor  from  responsibility  for  a  large  part 
of  the  contract,  and  for  the  time  and  trouble  which  a 
full  performance  would  have  required  and  imposed 
upon  him.  The  balance  will  show  the  clear  net  profits 
that  would  have  accrued  on  the  unperformed  part  of 
the  contract,  and  the  damages  to  which  the  claimants 
are  entitled.   As  they  were  relieved,  by  the  relinquish- 
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ment  of  two-thirds  of  the  contract  by  the  United 
States,  of  all  the  responsibility  and  risks  involved  in 
so  much  of  it,  as  well  as  from  devoting  their  time  and 
attention  to  it  to  that  extent,  there  ought  to  be  a 
reasonable  deduction  on  those  accounts.  Applying 
these  rules  and  principles  to  the  cases  in  hand,  we 
think  that,  making  all  reasonable  deductions,  the  sum 
of  sixty  (60)  cents  per  hog  would  represent  the  true 
net  profits  to  the  contractors." 

On  an  appeal  by  it  to  the  Supreme  Court,  the  govern- 
ment contended  inter  alia  that  "the  rule  for  the  measure 
of  damages  is  not  the  correct  rule  as  applied  to  the  facts", 
as  to  which  the  Supreme  Court  said : 

"What  would  be  the  true  rule  is  not  pointed  out. 
And  we  do  not  believe  that  any  safer  rule,  or  one 
nearer  to  that  supported  by  the  general  current  of 
authorities,  can  be  found  than  that  adopted  by  the 
court,  to-wit:  the  difference  between  the  cost  of  doing 
the  work  and  what  claimants  were  to  receive  for  it, 
making  reasonable  deduction  for  the  less  time  en- 
gaged, and  for  release  from  the  care,  trouble,  risk  and 
responsibility  attending  a  full  execution  of  the  con- 
tract. 

The  leading  case  on  this  subject  in  this  country  is 
Masterton  v.  Brooklyn,  7  Hill,  62,  and  that  fully  sup- 
ports the  proposition  of  the  Court  of  Claims." 

Our  requested  instruction  should  have  been  given.  By 
electing  to  sue  immediately  upon  the  claim  of  repudiation, 
the  appellee  relieved  itself  from  any  responsibility  attend- 
ing an  execution  of  the  contract  by  it  and  was  entirely 
relieved  from  business  hazard,  risk  and  responsibility.  It 
was  benefited  to  a  far  greater  extent  than  Speed  was  in 
his  case,  because  the  latter  had  a  fixed  rate  of  payment 
and  profit  per  hog  whereas  appellee  was  at  the  hazard  of 
the  market  for  obtaining  from  its  .sales  an  excess  over  the 
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cost  to  it  under  the  contract.  The  wholesale  and  retail 
selling  prices  posted  by  appellee  in  New  York  in  the  early 
part  of  1943  were  posted  at  a  time  when  the  Germans  were 
in  occupation  of  the  wine-producing  countries  of  France 
and  Italy  and  those  posted  prices  were  obviously  subject 
to  collapse  according  to  the  course  of  the  war.  There  was 
a  wine  scarcity,  with  abnormal  prices.  The  business  hazard 
connected  with  wine  prices  would  be  great  and  would  ex- 
tend over  the  greater  part  of  two  years  in  the  course  of 
delivery  of  the  26,691  cases,  a  carload  a  month,  which 
would  not  have  been  completed  until  around  the  end  of  the 
year  1945.  The  case  at  bar  is  preeminently  one  for  the 
application  of  the  rule  of  damages- laid  down  in  Speed's 
case  and  the  Court  below  erred  in  failing  to  give  the  rule 
of  that  case  to  the  jury  for  their  consideration. 


VI. 

THE   COURT  BELOW  ERRED   IN   GIVING  THE   PLAINTIFF'S 
REQUEST  NO.  10,  SPECIFICATION  OF  ERROR  VIII. 

Appellee,  as  plaintiff  below,  in  its  Request  No.  10  for 
an  instruction,  which  was  given  by  the  Court,  cited  in 
support  thereof  "3  Williston  Rev.  Ed.  p.  2475".  The 
instruction  given  is  without  support  in  the  law.  It  is  not 
supported  by  the  citation  to  Williston  appended  by  plain- 
tiff to  its  Request  No.  10,  which  goes  no  further  than  to 
show  that  a  "doubt"  of  solvency  is  insufficient  to  show 
insolvency.  The  passage  occurs  in  §  880  of  Williston,  Con- 
tracts, under  the  section  heading,  "Insolvency  or  bank- 
ruptcy". However,  the  very  next  section,  §881,  "Inabil- 
ity to  perform  unless  the  other  party  performs",  shows  a 
wholly  different  and  independent  head  of  inability,  not 
dependent  on  solvency  or  insolvency ;  and  it  is  the  §  881 
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head  that  shows  the  error  in  instructing  the  jury  that 
proof  of  actual  insolvency  is  essential  to  a  showing  of 
inability. 

The  purchase  of  26,691  cases  at  the  contract  prices 
amounted  to  an  aggregate  of  $130,000  and  $140,000.  The 
purchase  of  60,000  cases  amounted  to  about  $330,000.  A 
single  carload  of  1500  cases  amounted  to  about  $8000.  In 
the  case  of  a  falling  market,  we  could  never  have  collected 
any  damages  from  them.  Their  net  worth  would  not  have 
enable  them  to  pay  more  than  some  trivial  amount  less 
than  $1000.  Obviously,  they  would  depend  upon  the  wine 
to  finance  itself.  Obviously,  with  a  net  worth  of  no  more 
than  $1000,  even  a  single  carload  at  $8000  would  have  to 
be  self -financing.  Ability  to  perform  cannot  be  predicated 
upon  the  credit  obtainable  through  receipt  of  the  wine  or 
the  shipping  documents  covering  it,  Brown  v.  Lee,  5  Cir., 
192  Fed  817 ;  Williston,  Contracts,  §  881. 

It  appears  without  dispute  from  the  evidence  that  ap- 
pellee is  what  is  commonly  known  as  a  " dummy"  corpora- 
tion. It  is  and  was  a  wholly  owned  subsidiary  of  another 
corporation,  R.  336,  and  it  never  at  any  time  had  a 
capital  greater  than  the  sum  of  $1000,  R.  336.  Any 
profits  made  by  it  were  immediately  paid  out  in  dividends 
(R.  338)  and  its  current  liabilities  at  all  times  equaled 
its  current  assets,  R.  338.  The  purpose  of  the  forma- 
tion of  this  "dummy",  as  stated  by  Elman,  one  of  its 
officers,  was  to  limit  the  liabilities  of  the  officers  of  the 
mother  holding  company.  In  the  face  of  this  evidence, 
the  Court  instructed  the  jury  that  the  inability  of  plain- 
tiff to  perform  the  contract  was  a  matter  of  defense  and 
not  part  of  the  appellee's  case;  that  the  burden  of  proving 
such  a  defense  was  on  appellants  and  that  they  were  re- 
quired to  prove  that  the  appellee  was  actually  insolvent, 
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R.  518.  Coupling  this  instruction  with  the  failure  of 
the  Court  to  instruct  at  all  on  the  burden  of  proof,  it  is 
easy  to  see  why  the  jury  obviously  took  the  view  that  the 
burden  of  disproving  the  appellee's  case  rested  upon 
appellants. 

A  plaintiff  who  is  not  ready,  able  and  willing  to  perform 
a  contract  on  the  due  day  cannot  recover  for  an  antici- 
patory breach  of  the  contract  by  the  other  party,  Western 
Grocer  Co.  v.  New  York  Oversea  Co.,  28  F.  (2d)  518,  520, 
and  if  the  plaintiff  is  financially  unable  to  perform,  he 
cannot  be  said  to  have  been  damaged  in  the  case  of  a 
breach  by  the  other  party  to  the  contract,  Gray  v.  Smith, 
9  Cir.,  83  Fed.  824;  Petersen  v.  Welteville  City,  8  Cir.,  14 
F.  (2d)  38. 


VII. 


THE  MOTION  FOR  JUDGMENT   NOTWITSTANDING 
THE  VERDICT. 

A  motion  for  a  directed  verdict  in  favor  of  appellants 
was  made  at  the  close  of  all  the  evidence  on  March  20, 
1944,  R.  465,  and  denied  on  that  day,  R.  470.  The 
verdict  was  returned  on  March  22,  R.  66.  Within  less 
than  ten  days  after  the  reception  of  the  verdict,  i.e.,  on 
March  27,  these  appellants  moved  the  Court  under  Rule 
50(b),  FRCP,  R.  463-465: 

"To  order  the  verdict  of  March  22,  1944,  and  any 
judgment  thereon,  set  aside  and  to  enter  judgment 
in  accordance  with  the  motion  for  a  directed  verdict 
made  by  these  defendants  at  the  close  of  all  the  evi- 
dence, upon  each  and  all  of  the  grounds  specifically 
stated  in  support  of  such  motion  for  a  directed  verdict 
when  it  was  made." 

The  motion  was  denied,  R.  541. 
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Therefore,  under  Rule  50(b),  if  the  Court  should  con- 
clude that  any  one  of  our  grounds  of  motion  for  a  directed 
verdict  is  good,  then  the  reversal  should  not  be  a  general 
one  but  should  be  accompanied  by  a  direction  to  enter 
judgment  in  our  favor  notwithstanding  the  verdict. 

Dated,  San  Francisco, 
November  29, 1944. 

Respectfully  submitted, 

George  M.  Naus, 
Louis  H.  Brownstone, 
Attorneys  for  Appellants, 
Pierre  Bercut  and  Jean  Bercut. 


(Appendices  A,  B  and  C  Follow.) 
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Appendix  A 

Agreement 

This  Agreement  entered  into  this  29th  day  of  January, 
1943,  by  and  between  Pierre  Bercut  and  Jean  Bercut,  doing 
business  as  a  co-partnership,  under  the  firm  name  and 
style  of  F  &  J  Cellars,  License  No.  14-P-175,  at  743 
Market  Street  in  the  City  and  County  of  San  Francisco, 
State  of  California,  hereinafter  referred  to  as  party  of 
the  first  part,  and  Chateau  Montelena  of  New  York, 
License  No.  WW9,  with  offices  at  48  West  48th  Street 
in  the  City  and  State  of  New  Yorkj  herein  represented  by 
Serge  Hermann,  its  duly  authorized  special  representa- 
tive, residing  at  No.  321  West  55th  Street,  Borough  of 
Manhattan,  City  and  State  of  New  York,  party  of  the 
second  part. 

WITNESSETH  : 

Whereas  the  party  of  the  first  part  is  the  owner  of 
certain  stocks  of  wines  of  various  kinds  and  vintage  and 
Whereas  the  party  of  the  second  part  is  desirous  of  pur- 
chasing said  wines  on  an  installment  basis  over  a  period 
of  years. 

Now,  Therefore,  in  consideration  of  the  mututal  prom- 
ises and  covenants  herein  contained,  and  in  consideration 
of  the  sum  of  One  Dollar  ($1.00)  each  to  the  other  in  hand 
paid,  receipt  of  which  is  hereby  acknowledged,  it  is  mutu- 
ally agreed  as  follows: 

First:  The  party  of  the  second  part  hereby  agrees  to 
purchase  approximately  60,000  cases  of  assorted  bottled 
in  California  wines,  part  of  which  is  at  present  bottled 
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and  stored,  and  the  balanced  to  be  bottled  under  terms 
and  conditions  to  be  mutually  agreed  upon. 

Second:  The  party  of  the  second  part  hereby  agrees 
to  take  delivery  of  said  wine  at  the  rate  of  one  carload 
each  and  every  consecutive  month  hereafter  for  the  next 
three  years,  the  first  carload  to  be  taken  during  the  month 
of  February,  1943,  and  continue  thereafter  as  stated  up 
to  the  year  1945,  with  the  understanding,  however,  that 
should  the  party  of  the  second  part  desire  additional 
quantities  for  the  holidays  a  maximum  of  two  cars  may 
be  shipped  in  a  particular  month,  provided  ample  notice 
of  such  intention  is  given  to  the  party  of  the  first  part. 

Third:     The  quantities  now  bottled  and  stored  may  be 
stated  approximately  as  follows: 
Burgundy  ...  7,167  cases  of  12  bottles  of  fifths  per  case 

Claret 7,145  cases  of  12  bottles  of  fifths  per  case 

Rhine  Wine  6,587  cases  of  12  bottles  of  fifths  per  case 

Sauterne 4,095  cases  of  12  bottles  of  fifths  per  case 

Sherry 834  cases  of  12  bottles  of  fifths  per  case 

Port 863  cases  of  12  bottles  of  fifths  per  case 

and  the  price  for  this  block  of  merchandise  herewith 
mutually  agreed  upon  to  be  paid  to  first  party  by  second 
party  shall  be  as  hereby  stated  and  subject  to  the  terms 
and  conditions  herein  stipulated.  During  the  year  1943 
dry  wines  will  be  billed  on  the  basis  of  Five  Dollars  and 
twenty-five  cents  ($5.25)  per  case  and  the  sweet  wines 
at  Six  Dollars  ($6.00)  per  case.  Prices  F.O.B.  San  Fran- 
cisco, California.  During  the  year  1944  payment  shall 
be  made  on  the  basis  of  Five  Dollars  and  fifty  cents  ($5.50) 
per  case  for  dry  wines  and  Six  Dollars  and  twenty-five 
cents  ($6.25)  per  case  for  sweet  wines  F.O.B.  San  Fran- 
cisco, California. 
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It  is  agreed  that  shipment  of  the  above  mentioned  quan- 
tities will  be  made  first  and  before  any  other  commitments, 
and  that  the  balance  of  the  amount  of  the  sale,  which  has 
not  been  bottled,  is  to  be  paid  for  proportionately  as  be- 
tween dry  wines  and  sweet  wines  the  same,  but  subject  to 
negotiations  between  the  parties  hereto  whereby  increases 
or  decreases  due  to  changed  conditions  affecting  labor 
costs  or  other  factors  that  enter  into  the  production  of 
wine  will  be  taken  into  consideration  and  the  prices  govern- 
ing the  remainder  of  the  transaction  will  be  determined  in 
the  light  of  conditions  existing  during  the  year  1945. 

Fourth:  Second  party  hereby  agrees  that  the  assorted 
quantities  bottled  and  stored  have  been  sampled  by  him 
and  are  herewith  accepted  in  entirety,  and  the  party  of 
the  first  part  assumes  no  further  liability  as  to  the  quality 
of  the  wines,  but  on  quantities  not  yet  bottled  it  is  agreed 
that  prior  to  acceptance,  samples  will  be  forwarded  to  the 
party  of  the  second  part  for  its  approval,  and  in  the 
event  of  non-approval  nothing  herein  contained  shall  pre- 
vent party  of  the  first  part  from  disposing  of  such  stocks 
through  other  channels  should  it  so  desire. 

Fifth:  That  the  manner  of  payment  shall  be  by  sight 
draft  with  bill  of  lading  attached  F.O.B.  San  Francisco, 
California,  drawn  on  second  party  for  each  shipment  by 
car  or  steamer  as  the  case  may  be. 

Sixth  :  The  party  of  the  first  part  herewith  stipulates 
that  all  taxes  of  any  description  levied  upon  said  wines 
have  been  paid  as  of  this  date  and  second  party  herewith 
agrees  to  assume  the  payment  of  any  and  all  taxes  that 
may  be  levied  upon  said  wines   subsequent  to  the  date 
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hereof,  by  the  Federal,  State,  Municipal  or  any  other  con- 
stituted authority. 

Seventh:  The  party  of  the  first  part  shall  assume  all 
storage  charges  on  the  stocks  remaining  unshipped  in  San 
Francisco,  and  will  carry  sufficient  insurance  to  protect 
the  interests  of  both  parties  hereto,  but  in  the  event  of 
destruction  or  damage  to  the  stock  due  to  fire,  earthquake, 
acts  of  God,  acts  of  war,  the  public  enemy  or  any  other 
causes  beyond  the  control  of  party  of  the  first  part  it  is 
clearly  understood  that  the  terms  hereof  shall  be  inopera- 
tive. 

Eighth  :  The  party  of  the  second  part  shall  supply  at  his 
own  expense  labels  of  his  own  choice  to  be  affixed  to  the 
bottles,  and  shall  also  supply  a  special  strip  to  be  attached 
to  each  bottle  of  suitable  design  and  appearance  approved 
by  party  of  the  first  part  with  the  inscription  placed  there- 
on "Selected  by  Bercut  Freres",  and  the  party  of  the 
second  part  without  allotment  herewith  agrees  to  conform 
to  all  the  existing  rules  and  regulations  pertaining  to 
labels  and  to  any  future  legal  aspects  that  may  be  formu- 
lated holding  the  party  of  first  part  harmless  from  any 
and  all  controversies  that  may  arise. 

Ninth:  The  party  of  the  first  part  hereby  agrees  to 
supply  suitable  cases  for  shipment  out  of  San  Francisco, 
said  cartons  to  be  in  conformity  with  recognized  practice 
in  the  shipment  of  wines  to  New  York,  but  in  the  event  of 
inability  to  secure  standard  cartons  due  to  war  conditions 
or  priorities  reserves  the  right  of  substitution  to  other 
cartons  mutually  considered  to  be  of  sufficient  tensile 
strength  for  shipment  to  New  York  under  normal  condi- 
tions of  handling  by  the  carriers.    The  party  of  the  first 


part  hereby  agrees  to  furnish  the  labor  for  casing  and 
affixing  the  labels  and  to  deliver  on  cars  or  docks  as 
desired  in  San  Francisco. 

Tenth:  The  party  of  the  first  part  hereby  grants  unto 
second  party  the  right  to  establish  its  own  resale  prices 
in  all  states,  territories  or  for  export. 

Eleventh:  The  parties  hereto  mutually  agree  that  the 
terms  and  conditions  of  this  agreement  shall  be  binding 
upon  the  heirs,  executors,  beneficiaries  or  successors  in 
interests  of  both  parties,  and  that  in  the  event  of  any  dis- 
agreement or  conflict  of  interpretation  respecting  any  of 
the  provisions  hereof  it  is  specifically  agreed  that  the 
laws  of  the  State  of  California  shall  govern  and  that 
should  it  be  necessary  to  adjudicate  any  of  the  provisions 
herein  such  adjudication  shall  be  submitted  to  a  Court 
of  competent  jurisdiction  in  San  Francisco,  California. 

In  Witness  Whereof  the  parties  hereto  have  set  their 
hands  this  29th  day  of  January,  1943. 

P  &  J  Cellars, 
By  Peter  Bercut, 

First  Party. 

Chateau  Montelena  of  New  York, 
By  Serge  Hermann, 

Second  Party. 
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Appendix  B 

San  Francisco,  California, 
February  3,  1943. 

Chateau  Montelena  of  New  York, 
48  West  48th  Street, 
New  York  City,  N.  Y. 

Attention:  Mr.  Serge  Hermann 

Gentlemen : 

With  reference  to  our  agreement  executed  on  the  29th 
day  of  January,  1943,  the  following  revisions  or  additions 
are  herewith  made,  said  additional  data  to  be  included  and 
to  form  part  and  parcel  of  the  original  agreement: 

1.  That  the  quantities  stipulated  as  bottled  as  of  this 
date  are  to  the  best  of  our  knowledge  vintage  wines  of 
1937  and  1938. 

2.  That  shipments  of  first  car  are  to  be  made  at  such 
time  as  approval  of  labels  can  be  secured  and  both  parties 
are  in  a  position  to  effect  shipments,  but  the  greatest 
diligence  should  be  exercised  by  both  parties  in  order  to 
commence  at  least  60  days  hence. 

3.  That  the  wines  purchased  have  been  produced  and 
bottled  by  the  California  Wine  Association  and  that  an 
inscription  bearing  these  words  can  be  placed  upon  the 
labels. 

All  other  terms  and  conditions  are  to  remain  without 
change  and  in  full  force  and  effect. 

Very  truly  yours, 

P  &  J  Cellars, 
By  Peter  Bercut. 
WGE:HF 
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Appendix  C 

[Plaintiff's  Exhibit  3,  in  at  R.  86;  letter  from  Hermann 
at  New  York,  February  15,  1943,  addressed  to  Pierre 
Bercut,  c/o  Bercut  Brothers.] 

Dear  Pierre: 

I  just  returned  home  last  Saturday  afternoon.  For  the 
last  couple  of  hours  we  have  done  nothing  else,  Mr.  Ben- 
ziger,  Mr.  Elman  and  myself,  but  to  talk  over  the  arrange- 
ments that  I  made  with  you,  and  I  am  glad  to  advise  you 
that  they  are  quite  pleased,  and  I  have  no  doubt  that  we 
will  develop  relations  which  will  prove  mutually  profitable 
and  agreeable. 

The  first  thing  we  are  now  doing  is  to  work  on  a  label. 
Many  suggestions  are  being  made,  and  of  course  before 
we  decide  upon  one,  we  want  to  think  the  matter  over 
very  carefully  because  it  is  of  such  extreme  importance, 
and  once  we  have  decided  what  label  should  be  used,  it 
will  have  to  be  a  good  label.  At  any  rate,  we  will  send  our 
final  choice  to  you,  so  that  you  may  have  a  chance  to  give 
us  also  your  reaction  to  same. 

From  now  on  I  suggest  to  you  that  all  correspondence 
and  everything  pertaining  to  our  relations  be  written 
direct  to  Park,  Benziger  &  Co.,  Inc.,  24  State  St.,  New 
York,  N.  Y.,  so  that  it  may  be  given  proper  attention. 

As  explained  to  you  in  San  Francisco,  it  is  my  inten- 
tion, as  soon  as  a  label  is  finished,  to  come  over  to  San 
Francisco  so  as  to  supervise  the  first  shipment,  and  I 
sincerely  trust  that  either  Mr.  Benziger  or  Mr.  Elman 
may  find  it  possible  to  join  me  in  order  to  meet  you  and 
lay  the  foundation  of  our  future  relations. 

With  reference  to  the  Chianti  which  you  were  kind 
enough  to   offer   me,  we   are  enclosing  herewith  orders, 
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which  are  self-explanatory.  Would  you  be  kind  enough 
to  send  us  a  ease  of  this  Chianti  in  pints,  billing  us  with 
same. 

With  regards  to  the  label,  you  will  recall  that  when  we 
were  down  to  see  Verdier  you  showed  me  a  label  with  a 
picture  of  the  Napa  Valley,  which  was  indeed  very  beauti- 
ful. You  suggested  then  that  you  would  secure  the  cut 
for  me.  We  have  an  idea  that  this  picture  of  the  Napa 
Valley  would  look  very  pretty  in  conjunction  with  the  label 
that  we  have  in  mind.  Will  you  please,  therefore,  send  us 
the  cuts  of  the  Verdier  label. 

If  you  have  already  taken  the  pictures  which  you  con- 
templated taking  of  the  warehouse  with  the  bottles  racked, 
I  would  appreciate  your  sending  them  to  us.  If  what  you 
have  taken  is  in  the  form  of  films,  as  you  intended,  we  can 
make  the  enlargements  here  ourselves.  Everything,  of 
course,  in  the  line  of  advertising  will  help. 

I  have  told  Park,  Benziger  &  Co.  that  you  would  be 
kind  enough  to  co-operate  with  them  by  making  a  few 
placements  in  some  of  the  high  spots  of  San  Francisco  on 
our  new  wine  labels.  They  appreciate  your  thoughtfulness 
in  this  matter,  and  we  will  at  some  future  date  be  able 
to  use  this  type  of  placement  for  promotion  material  here 
in  the  East. 

I  take  this  opportunity  in  behalf  of  Mr.  Benziger,  Mr. 
Elman  and  myself  of  thanking  you  for  the  many  cour- 
tesies shown  me  when  I  was  in  San  Francisco  and  can 
assure  you  of  our  future  co-operation  with  the  hope  that 
it  will  benefit  all  concerned. 

With  kindest  personal  regards  to  Jean,  Henri  and  your- 
self, 

Sincerely  yours, 

Serge. 
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No.  10,823 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually and  as  Copartners  doing  business  as 
P  &  J  Cellars  (a  Copartnership), 

Appellants, 

vs. 

Park,  Benziger  &  Co.,  Inc.  (a  Corpora- 
tion), 

Appellee, 
and 

Park,  Benziger  &  Co.,  Inc.  (a  Corpora- 
tion) , 

Cross- Appellant, 

vs. 

Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually, and  as  Copartners  doing  business 
as  P  &  J  Cellars  (a  Copartnership), 

Cross-Appellees. 


BRIEF  FOR  APPELLEE. 


We  have  already  stated  the  most  essential  facts  of 
this  case  in  the  opening  brief  on  our  cross-appeal.  The 
defendants  (Bercut  Bros.)  agreed  to  sell  60,000  cases 
of  wine  to  plaintiff  (Park,  Benziger  &  Co.,  Inc.) 
under  a  written  contract,  On  April  27,  1943,  defend- 
ants committed  an  anticipatory  breach  by  announcing 


to  plaintiff  that  they  would  not  sell  or  deliver  to  them 
any  wine  under  the  contract.  Defendants  subsequently 
sold  the  wine  to  other  customers  at  a  higher  price. 
See  R.  398  (Jean  Bercut) : 

"Q.  Didn't  you  sell  Mr.  Harry  Rath j en,  who 
testified  here  yesterday,  some  of  the  wines,  some 
wines  covered  by  the  contract  here  in  issue,  at  a 
price  in  excess  of  the  contract  price? 

A.  Yes,  at  a  later  date,  much  later  date;  in 
May  or  sometime." 

The  juiy  on  the  second  trial  returned  a  verdict  for 
$72,687.50.  Appellant  does  not  question  the  sufficiency 
of  the  evidence  to  show  an  anticipatory  breach.  After 
quoting  the  evidence  (Appellants'  Op.  Br.  p.  23) 
counsel  say  that  Elman  (plaintiff's  Vice-President, 
R.  69)  "treated"  the  facts  as  "a  repudiation  i.e.,  as  an 
anticipatory  breach",  and  make  no  attempt  to  deny 
that  Elman  was  entirely  justified  in  so  doing. 

The  appellants  nowhere  touch  the  issue  of  liability. 
Their  arguments  go  entirely  to  questions  of  damages 
and  to  collateral  matters.  Throughout  the  statement 
of  the  case  (Appellants'  Op.  Br.  pp.  2-31)  however, 
there  is  an  effort  to  color  the  facts  in  appellants' 
favor — in  spite  of  the  rule  that  an  appellate  court 
must  take  the  evidence  favorably  to  the  appellee.  In 
some  instances  this  goes  so  far  as  to  change  the  pic- 
ture given  by  the  evidence,  so  that  if  the  record  is 
history,  the  brief  is  historical  fiction. 

For  the  most  part  we  do  not  attempt  to  recite  all 
the  facts  in  detail  at  this  time.  Relevant  facts  will  be 
given  with  the  arguments  to  which  they  apply.  Appel- 


lants'  more  irresponsible  misstatements  are  gathered 
into  Appendix  "A"  together  with  quotations  showing 
what  the  record  really  says. 

We  call  attention  to  one  matter  here,  however.  Coun- 
sel try  to  give  the  impression  that  their  clients  are  in- 
experienced innocents,  wandering  like  babes  in  the 
woods  of  business  (Appellants'  Op.  I3r.  pp.  7  (quota- 
tion) 8,  9,  10.)  This  picture  is  belied  by  their  testi- 
mony : 

Jean  Bercut  (B.  379-80)  : 

"Q.  How  long  have  you  been  in  business,  Mr. 
Bercut  ? 

A.     Thirty  years. 

Q.  How  many  enterprises  have  you  been  con- 
nected with  ? 

A.     Many. 

Q.     How  many? 

A.  Well  I  would  say  the  meat  business,  the 
hide  business,  the  wine  business,  the  real  estate 
business. ' ' 

W.  G.  Evans  (R.  399-400)   (called  by  defs.) : 

'kQ.  The  Merchants  Ice  and  Cold  Storage  Com- 
pany is  simply  one  of  many  activities,  is  it  not? 

A.     Of  the  Bercut  Brothers,  yes. 
******* 

Q.  What  other  activities,  major  activities  have 
you  been  connected  with  in  Bercut  Brothers  as 
an  associate  or  as  an  employee? 

A.  I  have  attended  to  the  financial  matters  in 
most  of  the  enterprises. 

Q.     The  Grant  Market  on  Market  Street  i 

A.     Yes,  sir. 

Q.     What  else,  state  specifically. 


A.  Bercut-Richards  Packing  Company,  Sac- 
ramento,— English  Estate  Company, — Markets 
Investment  Company, — Bercnt  Bros. — P  &  J 
Cellars, — Chateau  Apartments, — Celeste  Apart- 
ments,— Tiffany  Apartments, — 2166  Market 
Street, — properties  in  Richmond, — The  Arco 
Apartments, — 20th    Avenue    Apartments." 

In  general,  a  reading  of  the  evasive  and  self-con- 
tradictory testimony  of  the  defendants,  particularly 
the  cross-examination  of  Jean  Bercut  (R.  356-98)  fur- 
nishes ample  reasons  why  the  jury  resolved  questions 
of  fact  in  favor  of  the  plaintiff. 

We  now  answer  defendant-appellants'  individual 
arguments : 

I.  LOST  PROFITS  RECOVERABLE  REGARDLESS  OF  DEFEND- 
ANTS' KNOWLEDGE  OF  LACK  OF  AVAILABILITY;  DI- 
RECTED VERDICT  PROPERLY  DENIED  (Appellants'  Br.  pp. 
39-54,  70). 

In  their  statement  of  the  case,  defendants  repeat- 
edly emphasize  that  when  the  contract  was  executed 
Hermann  did  not  tell  defendants  that  there  was  no 
other  source  of  supply  if  defendants  should  breach 
their  contract.  Hermann  undoubtedly  expected  the 
contract  to  be  performed,  and  so  did  not  discuss  his 
position  in  the  event  of  a  breach  by  defendants.  But 
the  question  of  " notice"  which  counsel  argue  at  such 
length  (Appellants'  Op.  Br.  pp.  39-54)  is  a  completely 
false  quantity.  Upon  the  record,  the  court  correctly 
applied  loss  of  profits  as  plaintiffs'  measure  of  dam- 
ages.1 


irThis  measure  of  damages  was  correct,  regardless  of  alterna- 
tive measures  which  might  also  have  been  applied,  as  set  forth  in 
our  Cross- Appellants '  Opening  Brief. 


A.     GOVERNING   AUTHORITIES. 

1.  Counsel  spend  15  pages  of  their  brief  (pp.  39- 
54)  confusing  two  rules  of  law,  but  do  not  discuss  the 
authorities  on  which  the  trial  court  sustained  plain- 
tiff's position. 

This  15  page  discussion  deals  with  the  rule  of  Hart- 
ley v.  Baxendale  and  with  uniformity  of  decision — 
neither  of  which  is  an  issue.  The  case  was  submitted 
to  the  jury  in  accordance  with  defendants'  contention 
that  there  was  no  available  market  for  the  type  of 
wine  which  defendants  failed  to  deliver.  The  question 
then  arises — what  is  the  measure  of  general  damages 
under  such  circumstances  ? 

Section  1787  of  the  Civil  Code  states  the  rules  of 
damages  under  the  Uniform  Sales  Act  as  follows : 

"(1)  Where  the  property  in  the  goods  has  not 
passed  to  the  buyer,  and  the  seller  wrongfully 
neglects  or  refuses  to  deliver  the  goods,  the  buyer 
may  maintain  an  action  against  the  seller  for 
damages  for  nondelivery. 

(2)  The  measure  of  damages  is  the  loss  di- 
rectly and  naturally  resulting  in  the  ordinary 
course  of  events,  from  the  sellers'  breach  of  con- 
tract. .*< 

(3)  Where  there  is  an  available  market  for 
the  goods  in  question  the  measure  of  damages,  in 
the  absence  of  special  circumstances  showing  prox- 
imate damages  of  a  greater  amount,  is  the  differ- 
ence between  the  contract  price  and  the  market 
or  current  price  of  the  goods  at  the  time  or  times 
when  they  ought  to  have  been  delivered,  or,  if  no 
time  was  fixed,  then  at  the  time  of  the  refusal  to 
deliver. ' ' 
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Subsections  (2)  and  (3)  deal  with  measures  of 
damages.  Subsection  (3)  fixes  damages  where  there 
is  an  available  market.  Subsection  (2)  applies  to 
other  cases.  Therefore  Subsection  (2)  governs  the 
present  case,  where  there  is  no  available  market. 

Subsection  (3)  which  does  not  apply  here  contains 
two  provisions.  In  first  line  it  says  that  where  there 
is  an  available  market  the  damages  shall  be  the  differ- 
ence between  the  contract  price  and  the  market  price. 
It  makes  a  secondary  provision  that  higher  damages 
may  be  recovered  where  special  circumstances  show 
proximate  damages  of  a  greater  amount.  Such  dam- 
ages are  known  as  "special  damages''.  As  will  be 
shown  below,  the  courts  have  likewise  recognized  the 
principle  of  special  damages  in  cases  falling  under 
Subsection    (2). 

The  point  to  be  kept  in  mind  is  that  special  damages 
are  damages  in  excess  of  general  damages.  They  may 
be  awarded  where  special  circumstances  show  that 
damages  beyond  general  damages  have  proximately 
resulted. 

One  form  of  special  damages  is  loss  of  profits  upon 
a  specific  resale  contract  which  the  buyer  may  have 
made  or  may  be  about  to  make.  Such  damages  may  be 
recovered  though  they  are  greater  than  general  dam- 
ages, provided  the  other  party  to  the  contract  is  put 
on  notice  of  the  special  conditions. 

We  shall  show  infra,  that  all  of  defendants'  cita- 
tions fall  into  this  category.  But,  our  problem  is  dif- 
ferent. It  is  to  fix  general  damages  when  the  goods  in 


question  cannot  be  obtained  on  the  market.  The  rule 
here  is  that  yen  era  I  damages  are  the  profits  which  the 
buyer  would  have  made  in  the  general  course  of  his 
business   (rather  than  upon  any   particular  contract 

of  resale). 

Absence  of  an  available  market  is  the  general  situ- 
ation contemplated  by  Subsection  (2)  of  Section  1787 
of  the  Civil  (.ode  and  need  not  be  specially  brought  to 
the  seller's  attention.  Furthermore,  since  the  damages 
sought  are  by  definition  general  damages,  they  do  not 
depend  upon  the  seller's  knowledge.  This  has  been 
held  without  detailed  discussion  by  California  cases 
both  before  and  since  the  Sales  Act.  The  New  York 
Court  of  Appeals  in  Orester  v.  Dayton  Rubber  Mfg. 
Co.,  228  N.Y.  134,  126  N.  E.  510  after  full  discussion 
adopted  this  same  rule  as  the  proper  application  of  the 
Sales  Act.   Other  jurisdictions  are  to  the  same  effect. 

The  earliest  California  case  is  McKay  v.  Riley,  65 
Cal.  623,  which  says  that  where  the  goods  cannot  be 
gotten  in  the  open  market  the  buyer's  measure  of 
damages  is  his  loss  of  profit.  No  reference  is  made  to 
notice. 

The  latest  California  decision  seems  to  be  Coates 
v.  Lake  View  Oil  Co.  (1937),  20Cal.  App.  (2d)  113; 
cited  at  page  57  of  defendants'  brief,  and  previously 
cited  on  their  26th  request  for  instruction  (R.  54.) 
This  case  states  exactly  the  same  rule  as  McKay  v. 
Riley: 

(p.  48)  "Assuming  that  there  was  no  estab- 
lished market  value  of  the  motor  fuel,  the  proper 
measure  of  damage,  on  this   phase  of  the   case, 
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would  have  been  the  loss  of  profits,  if  any,  suffered 
by  plaintiff  by  reason  of  the  breach  of  contract 
by  defendant  in  its  failing  to  furnish  him  with 
approximately  1,217,250  gallons  of  motor  fuel  for 
which  no  substitute  was  available  and  none  was 
purchased". 

We  cited  Orester  v.  Dayton  Rubber  Mfg.  Co.,  228 
N.  Y.  134,  126  N.  E.  510,  in  the  District  Court.  It  is 
most  closely  in  point  and  gives  the  best  discussion  of 
the  law,  yet  defendants  have  not  so  much  as  mentioned 
it  in  their  present  brief. 

The  New  York  Court  of  Appeals  says  in  so  many 
words,  that  where  there  is  no  general  market,  and  no 
special  circumstances  known  to  the  parties,  the  buyer's 
measure  of  damages  for  non  -delivery  is  the  ordinary 
profit  which  he  would  have  made  in  his  business,  had 
the  seller  performed.    (See  p.  511)  : 

''Such  is  the  case  before  us.  The  plaintiff  could 
not  purchase  the  tires  from  others  in  Syracuse." 
(p.  512)  "As  there  must  be  a  new  trial  we 
should  determine  the  proper  rule  of  damages  *  *  * 
Finally,  if  none  of  these  tests  [purchase  on  open 
market,  purchase  of  substitutes]  are  practicable, 
another  must  be  adopted.  We  are  not  dealing  here 
with  circumstances  known  to  both  parties  at  the 
time  the  contract  teas  executed,  which  made  it  of 
peculiar  value  to  the  plaintiff.  We  are  not  con- 
cerned with  collateral  engagements  or  consequen- 
tial damages.  We  seek  some  formula  under  which 
the  jury  may  determine  the  natural,  the  usual, 
value  of  such  a  contract  to  any  one,  under  ordi- 
nary conditions  *  *  *  Here  the  tires  were  pur- 
chased to  be  resold  at  a  profit.    This  profit,  if 


reasonably  certain  may  be  said  to  measure  the 
value  of  the  contract  to  the  plaintiff.  It  was  this 
that  he  lost  by  the  default  of  the  defendant.  Not 
the  gross  profit,  however,  which  is  what  the  jury 
was  permitted  to  allow.  What  the  plaintiff  might 
have  made  had  the  contract  been  carried  out  was 
this  gross  profit  less  the  expenses  of  the  business 
properly  chargeable  to  the  sale  of  the  Dayton 
tire  *  *  * 

We  decide  nothing  as  to  special  damages  which 
must  be  alleged  in  the  complaint.  That  question 
is  not  now  before  us.  We  hold  only  that  upon  the 
facts  presented,  in  determining  the  natural  and 
proximate  damages  suffered,  by  the  plaintiff  for 
the  breach  of  this  contract,  if  the  other  tests  fail, 
he  may  prove  the  ordinary  and  usual  net  profits 
resulting  from  business  conducted  in  the  ordinary 
and  usual  way,  which  he  had  lost  by  reason  of 
such  breach."    (Emphasis  added.) 

Followed  in  Hedeman  v.  Fairbanks,  Morse  &  Co.,  36 
N.  E.  (2d)  129,  133  (N.  Y.). 

See  also,  to  the  same  effect  as  the  California  cases: 
Talcott  v.  Freedman,  149  Mich.  577,  113  N.  W.  13. 

Defendants  spend  much  space  arguing  in  favor  of 
uniformity  of  decision  under  the  Sales  Act.  We  fully 
agree,  since  that  strengthens  the  application  of  Or  es- 
ter v.  Bay  ton  Rubber  Mfg.  Co.,  supra.  Where  goods 
are  not  available  on  the  market,  the  measure  of  gen- 
eral damages  is  loss  of  profits  which  would  have  re- 
sulted in  the  ordinary  course  of  plaintiff's  business. 
Since  the  damages  are  general,  they  are  not  dependent 
on  notice  to  ihe  seller. 
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B.     DEFENDANTS'   AUTHORITIES  NOT  IN  POINT. 

From  first  to  last,  defendants'  authorities  deal 
solely  with  special  damages.  Hadley  v.  Baxendale,  9 
Exch.  341  itself  states  the  rule  as  to  when  the  plaintiff 
may  recover  special  damages  beyond  the  ordinary 
measure.  Furthermore,  this  was  a  suit  for  damages  for 
negligent  delay  in  performance  and  not  a  suit  for  non- 
performance. 

In  Marcus  &  Co.  v.  K.  L.  G.  Baking  Co.,  3  Atl.  (2d) 
627  (Appellants'  Op.  Br.  pp.  40-42),  the  plaintiff 
based  its  entire  case  upon  loss  of  profits  from  a  par- 
ticular contract  of  resale.  The  boldface  quotation  on 
page  41  of  the  defendants'  brief  refers  to  the  damage 
as  " special  damages". 

The  quotation  from  Mitchell  v.  Clark,  71  Cal.  163 
(Br.  pp.  46-7),  likewise  deals  with  (p.  169)  "Evidence 
on  the  part  of  plaintiff  of  damages  beyond  such  as  the 
plaintiff  would  ordinarily  be  entitled  to  recover  for  a 
breach  of  contract."  (Defendants  do  not  quote  this 
sentence.)  The  same  is  true  of  Hunt  Bros.  v.  San 
Lorenzo  Water  Co.,  150  Cal.  51,  and  Overstreet  v.  Mer- 
ritt,  186  Cal.  494,  cited  in  the  brief  on  pages  46  and  47. 
The  passage  from  Williston  on  page  47  is  misquoted, 
a  matter  to  which  we  shall  return  later.  Defendants 
made  the  same  misquotation  in  the  District  Court  and 
were  apprised  of  it,  but  have  repeated  it  here  (see 
infra  p.  12). 

In  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190 
U.  S.  540,  the  goods  were  available  in  the  open  market, 
and  the  case  deals  with  the  right  to  special  damages 
in  such  a  situation. 
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Czar  ink  ow-Rionda  Co.  v.  Fed.  Sugar  Hef.  Co.,  255 
N.  Y.  33,  173  N.  E.  913,  88  A.  L.  R.  1426,  likewise  in- 
volved special  damages  only  (recovery  of  amounts 
which  plaintiff  had  to  pay  to  specific  customers  when 
it  became  unable  to  perform  its  agreements  with 
them). 

In  other  words,  defendants'  authorities  do  not  touch 
the  issue  of  this  case. 

It  is  obvious  that  if  defendants'  arguments  were 
accepted  they  would  lead  to  fantastic  results.  They 
claim  that  absence  of  an  available  market  must  be 
brought  home  to  the  seller,  or  else  the  buyer  cannot 
recover  damages  which  accrue  under  such  circum- 
stances. (Damages  where  there  is  an  available  market 
would  be  excluded  as  inapplicable.)  This  would  mean 
that  in  the  ordinary  case  where  the  parties  do  not 
discuss  surrounding  circumstances,  if  the  seller  fails 
to  deliver  replaceable  goods,  he  is  liable  in  damages, 
but  if  he  fails  to  deliver  irreplaceable  goods,  he  gets 
off  scot  free.   This  is  absurd. 

c.     SUMMARY. 

The  rule  of  general  damages  for  failure  to  deliver 
goods  unobtainable  on  the  open  market  under  the 
Uniform  Sales  Act  is  stated  in  Orester  v.  Dayton 
Rubber  Mfg.  Co.,  228  N.  Y.  134,  126  N.  E.  510.  Under 
that  rule  the  buyer  can  recover  lost  profits  as  general 
damages  regardless  of  whether  the  seller  knows  the 
goods  to  be  unobtainable  on  the  market,  Defendants' 
arguments  about  notice  of  unavailability  are  taken 
from  the  rules  of  special  damages.    No  evidence  of 
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special  damages  was  offered  by  the  plaintiff.  Under 
the  authorities  plaintiff  made  a  valid  case  for  general 
damages. 


II.     RECORD  SUPPORTS  FINDING  DEFENDANTS  HAD  REASON 
TO  KNOW  WINE  UNAVAILABLE. 

Apart  from  the  point  that  defendants'  knowledge 
of  plaintiff's  profits  is  immaterial  the  record  sup- 
ports the  inference  that  defendants  knew  or  had  rea- 
son to  know  the  condition  of  the  wine  market.  In 
this  connection  counsel's  misquotation  of  Williston  is 
significant  (Defendants'  Br.  p.  47,  referred  to  above). 

Defendants  have  miscopied  Section  1347  of  Willis- 
ton  on  Contracts  to  read  "when  a  defendant  has  been 
notified  *  *  *  that  unusual  damages  will  follow  *  *  * 
The  defendant  may  have  had  notice  of  a  sub-contract 
*  *  *".  The  italicized  words  are  not  in  the  text.  Willis- 
ton  's  language  is : 

"When  a  defendant  has  reason  to  know  *  *  * 
that  unusual  damages  will  follow  *  *  *  The  de- 
fendant may  have  had  reason  to  hnoiv  of  a  sub- 
contract/' 

"Reason  to  know"  is  clearly  broader  than  the 
phrases  used  by  defendants.  The  record  in  the  present 
case  contains  plenty  of  evidence  that  the  defendants 
had  reason  to  know  of  the  condition  of  the  wine 
market.  In  fact,  the  only  way  in  which  they  could 
remain  ignorant  would  be  to  shut  their  eyes  to  it.  Both 
defendants  were  shrewd  and  experienced  business  men 
with  large  business  interests  (see  testimony  as  to  their 
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business  experience,  pp.  8-4  supra).  They  knew  how 
to  make  themselves  acquainted  with  business  condi- 
tions. The  least  inquiry  would  have  revealed  the  state 
of  the  wine  market.  In  fact  the  court  says  that  the 
rising  liquor  market  was  a  matter  of  common  knowl- 
edge (R.  237)  and  it  is  significant  that  the  defendants 
themselves  anticipated  rise  in  prices,  saying  the  wine 
would  soon  be  worth  $8,  $9  or  $10  a  case  (R.  122,  180). 
Under  these  circumstances  defendants'  professions  of 
blissful  ignorance  need  not  be  taken  at  face  value. 
Rather  they  point  to  the  opposite  conclusion.  Compare 
Spore  v.  Washington,  96  Cal.  App.  345,  where  the 
court  said  (p.  355) : 

"From  the  facts  adduced  the  jury  might  easily 
have  concluded  that  the  slightest  inspection  would 
have  disclosed  the  conditions  actually  existing. 
*  *  *  In  Wile  v.  Los  Angeles  Co.,  2  Cal.  App.  190, 
it  is  aptly  said,  'the  fact  that  the  manager  did  not 
know  who  placed  these  boards  there  might  have 
led  the  jury  to  infer  that  he  did  not  want  to 
know.'  While  the  facts  in  that  case  need  not  be 
detailed,  the  same  thought  may  have  been  with 
the  jury  in  this  trial.'7 

In  short  the  record  supports  the  finding  that  de- 
fendants knew  or  had  reason  to  know  of  the  profits 
which  plaintiff  would  have  been  able  to  make  upon 
the  resale  of  the  wine. 
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in.     EVIDENCE  OF  LOST  PROFITS  SUFFICIENT 
(Appellants'  Br.  pp.  54-61). 

Subdivision  III  of  appellants'  opening  brief  con- 
sists of  a  melange  of  miscellaneous  points,  having  no 
other  connection  than  that  they  all  deal  with  the  gen- 
eral subject  of  damages. 

In  this  section  we  shall  answer  the  points  (a)  that 
there  wTas  supposedly  an  insufficient  foundation  to  give 
the  issue  of  profits  to  the  jury  at  all;  and  (b)  that 
plaintiff  supposedly  showed  gross  rather  than  net 
profits. 

A.     SUFFICIENT  EVIDENCE   TO   SUBMIT  ISSUE   OF 
ANTICIPATED  PROFITS  TO   JURY. 

1.    Governing  Law. 

Defendants  contend  that  on  the  evidence,  prospec- 
tive profits  are  not  a  proper  measure  of  damages.  This 
in  turn  is  based  on  the  claim  that  there  is  not  enough 
evidence  from  which  to  determine  prospective  profits. 
Damages  are  a  matter  of  substantive  law  (35  C.  J.  S. 
1296-7)  as  is  the  sufficiency  of  evidence  (Chicago  M. 
&  St,  P.  v.  Coogan,  271  U.  S.  472,  474,  70  L.  Ed.  1041, 
1044).  So  on  this  issue  California  law  governs  (Sioa 
Companies  of  Col,  v.  Joint  Highway  Dist.  No.  3,  311 
IT.  S.  180,  85  L.  Ed.  114,  applying  California  law; 
Erie  B.  R.  v.  Tompkins,  304  IT.  S.  64,  82  L.  Ed.  1188). 
(The  contract  was  executed  in  California,  and  was  to 
be  performed  there;  the  wine  was  sold  F.  O.  B.  San 
Francisco;  R.  73,  74,  171 :  78,  79.)  The  question  then 
is,  whether  the  record  contains  evidence,  which,  under 
California  law  makes  loss  of  profits  a  correct  measure 
of  damages.  The  latest  California  Supreme  Court  case 


15 


touching  this  subject  is  Natural  Soda  Products  Co.  v. 

Los  Angeles,  23  Cal.  (2d)  193  (cited  Appellants'  Op. 

Br.  p.  56)  where  the  Supreme  Court  states  the  rule 

as  follows : 

(p.  199)  "The  award  of  damages,  for  loss  of 
profits  depends  upon  whether  there  is  a  satis- 
factory basis  for  estimating  what  the  probable 
earnings  would  have  been  had  there  been  no  tort. 
*  *  *  If  *  *  *  there  has  been  an  operating  ex- 
perience sufficient  to  permit  a  reasonable  estimate 
of  probable  income  and.  expense,  damages  for 
loss  of  prospective  profits  are  awarded." 

Citing  with  approval  Hacker  etc.  Co.  v.  Chapman  V. 

Mfg.  Co.,  17  Cal.  App.  (2d)  265,  267: 

"It  is  well  established  that  damages  consisting 
of  the  loss  of  anticipated  profits  need  not  be  estab- 
lished with  certainty.  It  is  sufficient  that  it  be 
shown  as  a  reasonable  probability  that  the  profits 
would  have  been  earned  except  for  the  breach  of 
the  contract." 

These  quotations  show  that  California  has  no  hard 
and  fast  or  mechanical  rule  for  estimating  future 
profits.  The  plaintiff  is  not  held  to  proof  of  profits  in 
past  years — in  fact,  the  Natural  Soda  Products  opin- 
ion (p.  200)  holds  that  the  profit  and  loss  statement  of 
years  immediately  preceding  may  be  entirely  incon- 
clusive. Evidence  is  legally  sufficient  if  it  is  logically 
sufficient  to  form  an  estimate  of  prospective  profits. 

And  the  rule  denying  damages  for  uncertainty  deals 
with  the  fact  of  damage  rather  than  its  amount.  See 
Story  Parchment  Co.  v.  Patterson  P.  Paper  Co.,  282 
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U.  S.  555,  75  L.  Ed.  544  (cited  with  approval  in 
Natural  Soda  Products  v.  L.  A.,  23  Cal.  (2d)  193, 
200): 

(p.  562)  "It  is  true  that  there  was  uncertainty 
as  to  the  extent  of  the  damage  but  there  was  none 
as  to  the  fact  of  damage,  and  there  is  a  clear  dis- 
tinction between  the  measure  of  proof  necessary 
to  establish  the  fact  that  petitioner  had  sustained 
some  damage,  and  the  measure  of  proof  to  enable 
the  jury  to  fix  the  amount.  The  rule  which  pre- 
cludes the  recovery  of  uncertain  damages  applies 
to  such  as  are  not  the  certain  result  of  the  wrong, 
not  to  those  damages  which  are  definitely  attribu- 
table to  the  wrong  and  only  uncertain  in  respect 
of  their  amount. ' ' 

This  case  is  relied  on  in  the  Natural  Soda  Products 
opinion,  and  shows  that  the  same  rule  holds  under 
California  and  under  Federal  law  (Sherman  Anti- 
Trust  Act). 

2.    Appellants'  Citations  Bad  Law  or  Not  in  Point. 

Pages  56  and  57  of  appellants'  brief  are  spread  with 
a  list  of  cases,  none  of  which  is  in  point. 

Gibson  v.  Hercules  Mfg.  &  Sales  Co.,  80  Cal.  App. 
689,  and  California  Press  Mfg.  Co.  v.  Stafford  Pack- 
ing Co.,  192  Cal.  479,  are  distinguished  in  the  Natural 
Soda  Products  opinion,  23  Cal.  (2d)  193,  199: 

"If  no  such  basis  exists,  as  in  cases  where  the 
establishment  of  a  business  is  prevented,  it  may 
be  necessary  to  deny  recovery.  (California  P. 
Mfg.  Co.  Inc.  v.  Stafford  Packing  Co.,  192  Cal. 
479,  485;  Gibson  v.  Hercules  Mfg.  Co.  Inc.,  80 
Cal.  App.  689.)    If,  however,  there  has  been  op- 
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erating  experience  sufficient  to  permit  a  reason- 
able estimate  of  probable  income  and  expense, 
damages  for  loss  of  prospective  profits  are 
awarded. ' ' 

Since  Natural  Soda  Products  v.  L.  A.,  23  Cal.  (2d) 
193,  is  the  latest  California  Supreme  Court  decision, 
it  must  control  over  defendants'  other  citations.  Cen- 
tral Coal  &  Coke  v.  Tlartman,  111  Fed.  96,  is  an 
Eighth  Circuit  case  which  is  almost  directly  contrary 
to  Story  Parchment  Co.  v.  Patterson  P.  Paper  Co., 
supra.  The  Central  Coal  case  holds  that  lost  profits 
must  ordinarily  be  held  too  speculative  and  that  dam- 
ages are  the  exception.  This  case  can  no  longer  be 
considered  the  law  even  within  its  own  jurisdiction 
(under  the  Sherman  Act).  It  was  cited  by  the  losing 
side  in  Story  Parchment  Co.  v.  Patterson  P.  Paper 
Co.  (75  L.  Ed.  544,  546,  col.  1,  ft. ;  see  also  the  Circuit 
Court  opinion  37  Fed.  (2d)  537,  539,  ft.).  The  Su- 
preme Court  of  California  has  followed  the  Story 
Parchment  decision. 

Iron  City  Toolworks  v.  Welisch,  128  Fed.  693  (C. 
C.  A.  3),  is  another  case  which  speaks  of  damages  for 
lost  profits  as  the  " exception"  and  denial  of  such 
damages  as  the  "rule"  (128  Fed.  693,  696).  It  is  in- 
consistent with  the  law  as  ultimately  laid  down  both 
by  the  Supreme  Court  of  the  United  States  and  the 
Supreme  Court  of  California. 

Terre  Haute  Brewing  Co.  v.  Dwyer  (1940),  116 
Fed.  (2d)  239,  is  an  Eighth  Circuit  case,  decided  sub- 
sequent to  Erie  R.  R.  v.  Tompkins  (1937).  It  applies 
the  law  of  the  State  of  Missouri  (116  Fed.  (2d)  239, 
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242),  and  is  therefore  not  relevant  in  a  case  depending 
upon  the  law  of  California. 

Thrift  Wholesale  Inc.  v.  Malkmillion  Corp.  (1943), 
50  F.  Supp.  998,  applies  the  law  of  Neiv  Jersey  (50  F. 
Supp.  998,  1000)  even  commenting-  upon  its  strictness 
in  refusing  to  grant  damages  (50  F.  Supp.  998,  1000, 
col.  1,  top).  The  holding  is  obviously  inapplicable  to 
a  case  involving  California  law.  The  same  is  true  of 
Salaban  v.  East  St.  Louis  Co.,  1  N.  E.  (2d)  731  (111. 
App.),  which  applies  the  law  of  Illinois. 

Appellants  also  cite  three  California  Appellate 
cases,  Coates  v.  Lake  View  Oil  &  Ref.  Co.,  20  Cal. 
App.  (2d)  113,  Stephany  v.  Hunt  Bros.,  62  Cal.  App. 
638,  and  Austin  v.  Roberts,  130  Cal.  App.  328.  All  are 
necessarily  subordinate  to  the  later  Supreme  Court 
decision  {Natural  Soda  Products  v.  L.  A.)  especially 
as  no  petition  for  hearing  was  filed  in  any  of  them 
(Cf.  Nichols  v.  Superior  Court,  1  Cal.  (2d)  589,  595, 
commenting  on  a  District  Court  of  Appeal  decision 
from  which  no  petition  for  hearing  was  filed.  See  also, 
People  v.  Davis,  147  Cal.  346,  350;  Bohn  v.  Bohn,  164 
Cal.  532,  537-8;  and  People  v.  Rabe,  202  Cal.  409, 
418-9,  all  holding  that  a  Supreme  Court  decision  con- 
trols over  earlier  District  Court  of  Appeal  cases  even 
where  a  hearing  was  asked  and  denied).  But  Coates 
v.  Lake  View  'Oil  Co.,  20  Cal.  App.  (2d)  113,  118, 
recognizes  lost  profits  as  a  general  measure  and  does 
not  attempt  to  lay  down  any  hard  and  fast  rules  of 
evidence  for  proving  profits.  It  merely  holds  that  the 
plaintiff  had  shown  gross,  rather  than  net  profits. 
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'Austin  v.  Roberts,  130  Cal.  App.  328,  goes  off  partly 
on  the  matter  of  proximate  cause,  as  between  defend- 
ant's acts  and  other  matters  (130  Cal.  App.  332-3). 
Partly,  however,  it  goes  back  to  the  supposed  rule  that 
damages  for  loss  of  profits  are  the  ''exception" — which 
seems  definitely  not  to  be  the  law,  since  Natural  Soda 
Products  v.  L.  A.  Stephany  v.  Hunt  Bros.  Co.,  62 
Cal.  App.  638,  likewise  presents  the  opposite  approach 
from  that  taken  in  the  Natural  Soda  Products  and 
Story  Parchment  Co.  cases.  Furthermore,  the  case  was 
an  appeal  by  the  plaintiff  after  findings  of  fact  in 
favor  of  the  defendant.  On  such  an  appeal  the  evi- 
dence must  be  taken  most  favorably  to  the  defendant ; 
the  only  question  is  whether  the  evidence  can  reason- 
ably be  construed  to  support  the  findings.  In  the  pres- 
ent case,  the  defendants  cannot  prevail  unless  the  evi- 
dence is  as  a  matter  of  law  insufficient  to  support  find- 
ings in  favor  of  plaintiff. 

We  now  show  that  under  the  law  as  stated  in  the 
Natural  Soda  Products  and  Story  Parchment  cases, 
the  plaintiff's  evidence  on  lost  profits  was  sufficient 
to  go  to  the  jury. 

3.    Evidence  Sufficient  Under  Governing-  Authorities. 

The  issue  is  what  profits  plaintiff  would  probably 
have  made,  if  it  had  obtained  the  wines  covered  by 
the  contract. 

This  depends  upon  (!)  the  selling  price;  (2)  the 
selling  expenses;  (3)  the  probability  of  being  able  to 
sell  the  wine;  (4)  whether  these  facts  can  be  estab- 
lished by  qualified  witnesses. 
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The  witnesses  Elman,  Cholet,  Hermann  and  Lu- 
sinchi  testified  to  facts  which  fully  proved  that  plain- 
tiff would  have  been  able  to  sell  all  the  wine  under  the 
contract  at  plaintiff's  list  prices.  Appellants  try  to 
avoid  the  effect  of  this  testimony  by  cavalierly  calling 
it  " worthless"  (Appellants'  Op.  Br.  p.  59).  No  argu- 
ment or  authority  is  offered  to  sustain  this  characteri- 
zation. 

Quotations  from  the  record  make  it  clear  that  these 
four  witnesses  were  qualified  to  testify  as  they  did, 
and  that  their  testimony  covers  all  phases  of  the  plain- 
tiff's probable  profits. 

We  have  already  referred  to  Elman 's  testimony. 
It  is  quoted  at  length  in  Appendix  "A".  He  was  the 
plaintiff's  vice-president  in  charge  of  sales  and  promo- 
tions (R.  69-70).  Previous  to  the  invasion  of  France, 
the  company  had  done  business  in  imported  wines  (R. 
71) ;  it  had  dealt  in  domestic  wines  to  the  extent  of 
10,000  cases  (R.  153).  The  plaintiff  has  been  in  busi- 
ness since  1855  '(R.  70).  An  alcohol  shortage  de- 
veloped after  the  United  States'  entry  into  the  war 
because  alcohol  is  used  in  smokeless  powder.  A  whiskey 
shortage  and  then  a  wine  shortage  followed  (R.  71- 
72).  There  was  a  tremendous  demand  for  wine  on 
the  dealers  who  had  any  in  stock  (R.  300).  Plaintiff 
could  have  sold  the  entire  60,000  cases  covered  by  the 
contract,  either  at  wholesale  or  at  retail  (R.  301,  320). 
The  cost  would  be  about  6%  of  the  selling  price  plus 
35  cents  a  case  transportation  and  insurance  on  retail 
sales  (R.  304,  305,  313,  314)  and  2%  of  the  selling 
price  on  wholesale  sales  (R.  319).   Cholet  testified  to 


21 


the  same  effect;  his  testimony  is  quoted  in  Appendix 
"B". 

Serge  Hermann  gave  a  picture  of  the  frantic  de- 
mand as  early  as  January  1943,  about  the  time  the 
contract  was  signed: 

(R.  188)  "*  *  *  When  1  came  over  to  San 
Francisco  I  found  that  the  Palace  Hotel  was 
filled  with  every  person  interested  in  the  wine 
industry 


*  *  *  j? 


Marcel  Lusinchi  gave  similar  testimony,  also  quoted 
at  length  in  Appendix  "B". 

We  have  already  called  attention  to  the  evidence 
that  the  defendants  themselves  anticipated  a  rise  in 
wine  prices  (R.  122,  180). 

All  of  these  witnesses  were  qualified  as  experts. 
(See  their  testimony  in  Appendices  "A"  and  "B".) 
Estimates  of  lost  profits  have  been  upheld  upon  opin- 
ion evidence  (Shoemaker  v.  Acker,  116  Cal.  239,  246). 

The  picture  drawn  by  this  evidence  is  that  of  an 
extreme  shortage,  with  a  wild  demand  and  rising 
prices,  all  uniting  to  produce  a  market  in  which  wine 
practically  sold  itself.  The  seller  could  virtually  name 
his  own  price.  When  Elman  stated  that  plaintiff  could 
have  sold  the  entire  60,000  cases  at  list  prices  (R. 
320)  he  was  merely  stating  the  obvious.  The  value 
and  reliability  of  these  witnesses  were  questions  for 
the  jury.  Their  testimony  as  to  market  conditions 
taken  together  with  Elman 's  testimony  as  to  selling 
costs,  clearly  satisfies  the  rule  that  damages  may  be 
recovered  for  lost  profits  where  " there  is  a  satisfac- 
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tory  basis  for  estimating-  what  the  probable  earnings 
would  have  been  had  there  been  no  [breach  of  con- 
tract]" (Natural  Soda  Products  v.  L.  A.,  23  Cal.  (2d) 
193,  199). 

Appellants  contend  that  plaintiff  should  have  intro- 
duced evidence  of  its  past  profits  on  domestic  wine 
sales,  and  even  seem  to  imply  that  this  was  the  only 
admissible  evidence  (Appellants'  Br.  p.  55). 

The  language  of  the  Natural  Soda  Products  opin- 
ion does  not  limit  the  plaintiff  to  any  one  particular 
type  of  evidence.  In  the  case  at  bar  evidence  of  past 
profits  would  have  been  logically  irrelevant.  Defend- 
ant's breach  took  place  after  the  war  shortage  had 
set  in;  the  period  of  performance  of  the  contract 
would  have  been  under  war  conditions.  The  question 
was  as  to  probable  profits  during  this  period  of  short- 
age. But  plaintiff's  past  profits  were  before  the  short- 
age— obviously  under  conditions  less  favorable  to  the 
seller  than  the  period  covered  by  the  contract.  It  is  a 
non  sequitur  to  try  to  estimate  profits  during  a  short- 
age from  business  statistics  prior  to  its  onset.  Un- 
doubtedly defendants  are  calling  for  such  evidence 
because  they  believe  it  would  be  weaker  than  the  evi- 
dence actually  produced. 

A  situation  even  less  favorable  to  the  plaintiff  ex- 
isted in  Natural  Soda  Products  v.  L.  A.  Plaintiff 
there  had  made  no  profits  whatever  in  the  two  years 
immediately  preceding  the  flooding  of  its  plant  (23 
Cal.  (2d)  193,  200).  But  a  change  of  conditions  had 
promised  profits  in  the  future: 
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(p.  200)  "The  court  might  well  have  concluded 
that  profits  were  probable,  since  the  completion  of 
alterations  enabled  plaintiff  to  sell  products  from 
its  own  plant." 

It  was  held  that  profits  could  be  estimated  from 
future  probabilities  rather  than  from  past  experience 
under  dissimilar  conditions.  This  holding  also  justi- 
fies the  refusal  of  defense  request  No.  32  about  which 
counsel  complain  at  page  61  of  their  brief.  The  in- 
struction said  flatly  that  anticipated  profits  cannot 
be  awarded  in  the  absence  of  a  showing  of  past  profits, 
thus  going  squarely  against  this  part  of  the  Natural 
Soda  Products  opinion. 

While  defendants  call  for  evidence  of  pre-1940 
profits  they  objected  to  evidence  of  their  own  sales 
of  the  same  tvine  in  1943  and  1944.  This  is  the  evidence 
discussed  in  cross-appellant's  opening  brief  pages 
25-34.  It  was  excluded  by  the  court,  though  we  submit 
that  it  was  clearly  relevant  on  the  issue  of  probable 
profits  during  the  period  of  the  contract.  In  the  pres- 
ent case  the  testimony  as  to  plaintiff's  selling  costs, 
together  with  the  evidence  of  the  condition  of  the 
wine  market  and  Elman's  positive  (and  perhaps  un- 
necessary!) statement  that  plaintiff  could  have  sold 
the  entire  60,000  cases  at  its  list  prices,  amply  sup- 
port a  finding  as  to  loss  of  profits  caused  by  defend- 
ants' breach. 

B.     PLAINTIFF  PROVED  NET  PROFITS. 

At  pages  55  and  57-9  of  appellants'  brief,  counsel 
try  to  argue  that  plaintiff  proved  gross  rather  than 
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net  profits.  This  argument  is  unsound  on  its  face, 
since  plaintiff  proved  (1)  its  gross  resale  price  and 
(2)  its  expenses  in  addition  to  the  purchase  price 
from  defendants.  The  difference  is,  of  course,  the 
net  profit.  Specifically,  appellants  first  try  to  get  rid 
of  Elman 's  testimony  as  to  cost  by  calling  it  "unsup- 
ported speculation"  (Br.  p.  55).  Elman,  as  vice- 
president  in  charge  of  sales  and  promotion,  was  quali- 
fied to  testify  as  to  the  selling  expenses.  Beyond  that, 
the  argument  that  Elman  testified  from  memory 
rather  than  from  records  (Br.  p.  54),  is  a  factual 
argument  which  could  have  been  made  to  the  jury, 
but  which  does  not  militate  against  the  sufficiency  of 
the  evidence  on  appeal.  Counsel's  second  line  of  at- 
tack is  to  enumerate  specific  items  of  expense  which 
it  is  claimed  the  plaintiff  did  not  set  forth.  As  to 
nearly  all  of  these  the  answer  is  that  they  were  items 
going  into  the  6%  and  2%  selling  expense  to  which 
Elman  testified.  If  defendants  had  desired  the  de- 
tails of  these  totals,  they  could  have  asked  for  them 
on  cross-examination.  For  the  most  part  defendants 
did  not  do  so.  As  to  some  of  the  items,  there  is  the 
additional  answer  that  plaintiff  did  prove  them  sepa- 
rately. Still  other  items  were  either  not  regular  items 
of  expense  or  were  matters  of  defense,  to  be  shown 
by  defendants. 

Thus  on  page  55  it  is  said : 

"No  attempt  was  made  to  prove  the  cost  of 
washing  and  polishing  the  bottles  and  wrapping 
them  in  tissue  and  no  attempt  was  made  to  prove 
the  cost  of  capital  to  be  employed,  the  value  of 
Elman's  services,  etc." 
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(Counsel  undoubtedly  know  exactly  what  items  they 
refer  to  by  "etc.".)  As  a  matter  of  fact  the  cost  of 
washing  and  polishing  the  bottles  was  proved  sepa- 
rately.   Elman  (R,  160-61)  : 

"Mr.  Naus.  Q.  Mr.  Elman,  1  understood  you 
to  testify  earlier  today  that  in  the  course  of  some 
one  or  more  of  these  discussions  you  had  with 
one  or  the  other  of  the  Bercuts  something  was 
said  about  cleaning  and  polishing  the  bottles  and 
putting  tissue  paper  on  them. 

A.     Yes. 

Q.  Did  I  understand  you  correctly  to  state  as 
to  the  matter  of  the  tissue  paper  and  the  like 
that  'We  left  that  open  more  or  less'?  What  do 
you  mean  by  that? 

A.  I  said,  'It  is  only  a  matter  of  a  few  pen- 
nies; if  you  don't  do  it  I  will,  so  what's  the  dif- 
ference"?'. Then  we  left  it  open. 

Q.  You  mean  you  left  it  open  as  to  who 
would  pa}'  for  it? 

A.  No.  I  said  I  would  pay  for  it  if  they 
didn't. 

Q.  Did  you  leave  it  open  as  to  whether  it  was 
to  be  done? 

A.  Yes.  If  he  didn't  want  to  put  them  on,  it 
was  a  matter  of  a  few7  pennies  a  case,  why  I  told 
him  I  would. 

Q.     A  matter  of  a  few  what,  per  case? 

A.     A  few  pennies. 

Q.  Well,  how  much  would  these  few  pennies 
amount  to,  do  you  know? 

A.  I  don't  know  off-hand,  but  1  would  think 
it  would  amount  to  a  round  3  or  4  cents  a  case  for 
the  paper,  12  bottles  in  a  case."  (Italics  added.) 
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(The  original  question  here  refers  to  washing 
and  polishing  and  tissue  paper.'  The  final  answer 
specifically  mentions  only  tissue  paper.  On  appeal 
the  evidence  must  be  considered  favorably  to  the 
appellee.) 

The  cost  of  printing  labels  was  part  of  the  regular 
overhead,  since  Park-Benziger  operated  under  its  own 
label  (R.  312-3,  referring  to  the  "P&B"  brand 
name).  It  may  reasonably  be  inferred  therefore  that 
this  item  is  included  in  the  6%  overall  expense.  The 
same  is  necessarily  true  of  such  routine  items  as  the 
vice-president's  salary,  the  cost  of  capital,  and  pre- 
sumably minor  expenses  which  counsel  have  chosen 
to  designate  by  "etc.". 

At  page  58  appellants  say: 

"No  evidence  was  offered  of  the  expenses  in- 
curred by  Elman  and  Hermann  traveling  to  San 
Francisco  in  order  to  carry  out  the  contract." 

Such  expenses  are  necessarily  included  in  the  6%  and 
2%  to  which  Elman  testified.  These  figures  together 
with  testimony  as  to  freight  charges,  were  made  with 
the  fact  in  mind  that  the  wine  was  in  California  while 
plaintiff  had  its  office  in  New  York  (see  R.  313,  and 
319,  distinguishing  wholesale  and  retail  expenses  from 
this  standpoint).  Defendants  could  have  asked  for 
details  if  they  had  wanted  them. 

At  page  58  counsel  also  reiterate  the  contentions 
made  on  page  55,  which  we  have  answered  above.  On 
the  same  page  it  is  said: 

"No  attempt  was  made  by  appellee  to  offer 
evidence  of  the  price  at  which   the   wine  could 
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have    legally    been    sold    under    the    Emergency 
Price  Control  Act  *  *  *." 

In  the  first  place,  this  is  a  matter  of  law,  not  of  evi- 
dence. In  the  second  place  it  evidently  touches  a 
supposed  limitation  of  the  gross  profits,  not  an  item 
of  expense.  In  the  third  place,  it  involves  a  claim 
of  supposed  partial  illegality,  which  is  a  matter  of 
defense  to  be  raised  by  the  defendant  (Rule  of  Civil 
Procedure  8(c)). 

Since  jjlaintift'  proved  both  gross  income  and  ex- 
penses, it  proved  net  profits.  So  the  contention  that 
plaintiff  claimed  gross  instead  of  net  profits  is  simply 
not  supported  by  the  record. 

c.     SUMMARY. 

The  record  contains  sufficient  evidence  from  which 
to  form  an  estimate  of  plaintiff's  loss  of  profits.  Ap- 
pellants' attacks  upon  the  witnesses  who  gave  this 
testimony  are  factual  arguments  which  would  be 
proper  before  a  jury,  but  not  in  an  appellate  court. 
Plaintiff  proved  both  its  probable  gross  profits  and 
its  expenses,  the  difference  being  probable  net  profits. 


IV.     PLAINTIFF'S  PROFITS  NOT  LIMITED  TO  25%  MARKUP. 

At  pages  55  and  61-69  appellants  argue  that  plain- 
tiff's profit  was  limited  as  a  matter  of  law  to  a  25% 
markup.  At  page  61  (heading  "(e)")  they  complain 
that  the  trial  judge  refused  to  instruct  that  such  a 
limitation  existed  as  a  matter  of  law. 
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At  page  70  it  is  argued  independently  that  the 
element  of  notice  to  the  seller  enters  into  the  amount 
which  the  buyer  can  recover  for  loss  of  profits. 

We  answer  the  two  arguments  separately. 

A.     PLAINTIFF  NOT   LIMITED  BY  25%   MARKUP;    COURT 
CORRECTLY  REFUSED    SO   TO   INSTRUCT. 

Appellants'  argument  about  a  25%  markup  limit 
is  based  upon  the  O.P.A.  maximum  which  went  into 
effect  as  to  wholesalers  in  August  of  1943.  As  stated 
above,  appellants  contend  that  plaintiff  is  subject  to 
a  25%  profit  limit  as  a  matter  of  law,  and  orally  re- 
quested an  instruction  to  that  effect. 

There  are  three  answers  to  these  contentions  of  de- 
fendants. First,  the  25%  limit  is  not  applicable  to 
the  case  at  all.  Second,  supposing  it  were  applicable, 
the  record  presents  a  question  of  fact  as  to  whether 
plaintiff  is  subject  to  it.  An  instruction  that  it  was 
subject  to  the  limitation  as,  a  matter  of  law  would 
have  been  error.  Third,  the  request  for  instruction 
was  oral  and  too  late,  for  both  of  which  reasons  it 
was  properly  rejected. 

1.    25%  Profit  Limitation  Not  Applicable. 

The  25%  limit  of  August,  1943  was  inapplicable 
to  the  case  for  two  reasons: 

(a)  Defendants  did  not  plead  the  defense; 

(b)  The  case  was  tried  upon  defendants'  theory 
that  everything  subsequent  to  April  27,  1943  was 
outside  the  issues. 
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a.     O.P.A.  Limitation  Outside  of  Issues  Because  Not  Pleaded. 

Appellants  claim  that  any  profit  in  excess  of  25% 
would  be  in  violation  of  the  O.P.A.  price  regulations, 
and  that  therefore  the  plaintiff  is  supposedly  limited 
to  a  25%  markup.  Counsel  rightly  take  the  position 
that  this  objection  is  based  on  supposed  illegality. 
See  appellants'  brief  page  61: 

"Loss  of  profits  may  not  be  considered  as  the 
element  of  damages  where  the  business  from 
which  they  would  have  resulted  was,  or  would 
have  been  conducted  in  violation  of  law."  (Ital- 
ics added.) 

Under  the  Federal  Rules  of  Procedure,  illegality 
must  be  affirmatively  pleaded  by  the  defendant.  Rule 
8(c)  provides  in  part: 

"Affirmative  defenses.  In  pleading  to  a  pre- 
ceding pleading  a  party  shall  set  forth  affirma- 
tively *  *  *  illegality  *  *  V 

Before  the  rules  there  was  some  confusion  as  to 
whether  illegality  had  to  be  specially  pleaded,  or 
whether  it  could  be  raised  under  the  general  issue. 
The  rules  have  resolved  this  doubt.  If  the  defendant 
does  not  set  up  illegality,  it  is  not  an  issue  in  the 
case.  Defendants  did  not  set  up  O.P.A.  price  limits 
in  their  answer.  Their  fifth  defense  to  the  amended 
complaint  is  the  only  one  touching  illegality.  It  deals 
with  an  entirely  different  matter.  See  R.  24: 

"Neither  plaintiff  herein  nor  Chateau  Monte- 
lena  of  New  York,  or  both,  ever  had  or  now  lias 
the  legal  right  to  enter  into  or  perform  the  said 
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agreement  marked  Exhibit  A,  as  modified  by  the 
letter  marked  Exhibit  B."  (Italics  added.) 

This  deals  with  the  legality  of  the  original  con- 
tract of  purchase,  not  with  legality  of  resale  prices. 
We  are  not  faced  with  the  question  whether  or  not 
illegality  may  be  set  up  in  general  terms.  In  this 
case  the  fifth  defense  specifically  refers  to  something 
other  than  prices  on  resale.  As  to  resale  prices,  there 
is  no  claim  of  illegality.  It  is  therefore  not  an  issue 
in  the  case. 

Counsel  quote  part  of  the  record  where  certain 
questions  on  O.P.A.  ceilings  were  asked  and  answered 
without  objection  (Appellants'  Br.  pp.  62-65).  But 
the  answers  brought  out  nothing.  They  were  all  to  the 
effect  that  the  regulations  did  not  touch  plaintiff. 
Apart  from  this,  counsel  correctly  say  that  O.P.A. 
regulations  are  judicially  noticed  and  are  matters  of 
law  (Appellants'  Br.  pp.  62,  66).  To  question  laymen 
about  them  is  as  meaningless  as  to  take  evidence  on 
any  other  point  of  domestic  law.  The  defense  of  ille- 
gality was  a  matter  of  applying  law  to  the  facts  of 
the  case.  But  the  defense  could  not  be  raised  at  all 
unless  pleaded  by  defendants.  They  did  not  plead  it. 

b.     Case  Tried  on  Defendants'  Theory  That  All  Occurrences  After  April 
27,  1943,  Were  Outside  the  Issues. 

The  O.P.A.  regulations  on  which  defendants  now 
rely  went  into  effect  August  14,  1943.  The  claim  that 
it  should  control  is  a  reversal  of  the  theory  on  which 
the  case  was  tried. 
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At  the  second  trial  the  defendants  took  the  position 
that  plaintiff  had  elected  April  27,  1943  as  the  date 
of  breach;  that  damages  had  to  be  proved]  exclusively 
from  data  available  at  that  time;  and  that  all  subse- 
quent events  were  irrelevant  and  outside  the  issues. 
On  the  second  trial  tin's  entire  position  was  sustained 
and  adopted  by  the  court.  See  the  following*  excerpts 
from  the  record : 

(R.  259-61)  "Q.  What  was  the  value  of  the 
same  dry  wines  specified  in  the  agreement  re- 
ferred to  in  the  month  of  June,  1943? 

Mr.  Nans.  One  moment.  Objected  to,  first  as 
immaterial,  and,  second,  as  outside  the  isues,  and 
thirdly,  as  speaking  of  a  'market  in  June  after  an 
alleged  election  to  treat  the  alleged  repudiation 
on  April  27,  1943  as  a  breach. 

The  'Court.    Sustained  on  the  last  ground. 
Mr.  Bourquin.     May  I  make  the  same  offer  of 
proof  as  to  the  value  of  the  wines  specified  in  the 
contract  in  the  succeeding  months  following  June 
1943,  and  running  down  to  date  ? 

The  Court.  Yes.  The  ruling  will  be  the  same 
if  the  objection  is  the  same. 

Mr.  Naus.     The  objection  is  the  same. 
The  Court.    Are  you  satisfied  with  that? 
Mr.  Bourquin.     Well,  I  am  not  satisfied,  your 
Honor. 

The  Court.  1  mean  so  far  as  what  the  record 
will  disclose. 

Mr.  Bourquin.  Well,  1  think  if  we  may  have 
a  stipulation,  Mr.  Naus,  that  the  same  objection 
you  would  desire  be  offered  if  we  offer  the  same 

questions 

The  Court.     From  June  to  date. 
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Mr.  Naus.  As  far  as  it  is  within  the  power 
of  counsel  to  concede  or  stipulate  to  that  effect 
I  do  so. 

The  Court.  Very  well.  The  same  ruling  and 
exception  noted. 

Mr.  Bourquin.  Your  Honor,  I  feel  that  I  have 
encountered  a  ruling  that  perhaps  to  the  ques- 
tions to  be  properly  put  before  the  jury  where 
objection  would  be  sustained  and  I  have  ex- 
hausted our  position.  *  *  *"  (Italics  added.) 

(R.  262-3)  "Q.  You  told  us,  Mr.  Bercut,  that 
the  value  of  the  wines  specified  in  the  complaint 
— in  the  month  of  May,  1943,  the  value  in  the 
market  was  $6  for  the  dry  wines,  $6.25  for  the 
sweet;  is  that  true? 

Mr.  Naus.  Objected  to  as  repetitious,  and 
objected  to  upon  the  further  ground  that  it  is 
now  the  intent  to  inquire  further  about  a  value 
at  a  date  subsequent  to  the  date  elected  by  the 
plaintiff  as  a  breach,  to  ivit,  April  27,  1943. 

The  'Court.  Are  you  adding  something  to  it? 
Did  you,  add  to  it  the  month  of  May? 

Mr.  Naus.     Yes. 

Mr.  Bourquin.  Perhaps,  your  Honor,  that  is 
correct.  I  formerly  did  ask  him  for  the  month 
of  May. 

The  Court.    Objection  sustained." 

(R.  263-4)  "Mr.  Naus.  At  this  time,  if  the 
Court  please,  in  view  of  the  apparent  misunder- 
standing, in  the  record,  I  now  move  the  court  to 
strike  out  the  previous  answer  given  a  while 
ago  by  the  witness  with  respect  to  that  value  in 
the  market  in  the  month  of  May,  1943,  and  to 
which  he  answered  six  dollars,  upon  the  ground 
that   the   objection   that   has   been   made   should 
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have  been  sustained,  and  upon  the  further  ground 
that  it  relates  to  a  date  other  than  the  day  of 
breach. 

The  Court.  Well  I  suppose  for  the  purpose  of 
clearing  the  record  so  there  will  be  no  misunder- 
standing, that  that  motion  ought  to  be  granted. 
It  is  granted  and  you  may  proceed  with  your 
examination. 

Mr.  Bourquin.  And  we  may  have  an  excep- 
tion to  the  ruling? 

The  Court.     Yes.'5   (Italics  added.) 

A  little  earlier,  at  R.  255-6,  there  was  the  following : 

"Mrs.  Herzig.  Q.  Mr.  Lusinchi,  did  you  par- 
ticipate in  a  transaction  on  behalf  of  the  Bercut 
Bros.,  or  P.  &  J.  Cellars,  with  the  Utah  Liquor 
Authority  in  1943? 

Mr.  Naus.  If  the  court  please,  before  making 
an  objection  that  I  am  about  to  make  I  will  inform 
your  Honor  that  at  the  former  trial  this  witness 
referred  to  a  matter  of  that  nature  that  did  not 
occur  until  as  I  recall,  about  September  of  1943. 
Having  that  in  mind,  and  knowing  that  that  is 
undoubtedly  what  Mrs.  Herzig  has  in  mind,  / 
object  to  that  question  as  being  outside  the  issues. 

The  Court.  It  is  outside  the  issues.  Objection 
sustained. 

Mr.  Bourquin.     Exception." 

These  objections  and  rulings  clearly  define  the 
theory  of  law  which  was  followed  in  the  trial  court.  It 
was  that  plaintiff  had  elected  to  consider  April  27, 
1943  as  the  date  of  breach;  that  damages  must  be 
calculated  as  of  that  date  upon  the  evidence  available 
on  that  date,  in  other  words,  upon  the  basis  of  fore- 
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sight;  that  plaintiff  does  not  have  the  benefit  of  hind- 
sight from  subsequent  events,  and  that  all  occurrences 
later  than  April  27,  1943  are  immaterial.  This  theory 
is  so  clearly  developed  that  it  is  obviously  not  changed 
by  counsel 's  brief  and  abortive  attempts  to  interrogate 
lay  witness  on  questions  of  OP  A  law  near  the  end  of 
the  trial. 

Whether  the  foregoing  theory  is  right  or  wrong,  it 
was  propounded  by  defendants,  and  adopted  by  the 
District  Court  on  defendants'  importuning.  Under  it 
the  defendants  succeeded  in  excluding  the  plaintiff's 
proof  of  events  subsequent  to  April  27,  19 A3.  Having 
ruled  out  the  plaintiff's  evidence,  as  beside  the  issues, 
defendants  cannot  now  rely  on  such  later  develop- 
ments themselves.  Their  theory  makes  immaterial 
any  O.P.A.  regulation  or  other  law  which  was  not 
enacted  until  after  April  27,  1943.  The  O.P.A.  regu- 
lation on  which  they  rely  was  enacted  August  9  and 
effective  August  14,  1943.  If  events  after  April  27 
are  immaterial,  they  are  just  as  immaterial  to  reduce 
damages  as  to  enhance  them. 

Having  adopted  this  theory  in  the  District  Court, 
appellants  cannot  seek  a  reversal  by  asking  the  Cir- 
cuit Court  of  Appeals  to  adopt  the  opposite  theory. 
See  the  following  authorities: 
3  Am.  Jur.  433-4: 

"A  party  who  prevents  the  adverse  party  from 
introducing  evidence  offered  to  establish  a  proper 
measure  of  damages  may  thereby  estop  himself 
from  complaining  of  a  charge  which  submits  a 
different  measure  of  damages." 
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Citing 

Halseij  v.  Minn.  So.  Car.  Timber  Co.    (1934), 

174  S.C.  97,  177  S.E.  29,  100  A.L.R.  1, 

where  it  was  said  (177  S.E.  29,  39) : 

"Did  the  court  err  in  his  charge  as  to  the 
measure  of  damages?  *  *  * 

This  last  issue  takes  on  a  curious  complexion. 
It  is  alleged  as  error  that  the  court  charged  that 
the  measure  of  damages  would  he  the  shortage 
in  feet  computed  at  $7.28  per  thousand  feet,  he- 
cause  *  *  *  there  is  no  evidence  in  support  of 
that  figure  as  the  value  of  the  timber. 

It  is  alleged  in  the  complaint  that  that  is  the 
apjn'oximate  value  per  thousand  feet  of  19,215,000 
feet  of  timber  which  plaintiff  claims  he  was  as- 
sured  was    on   the   Hutto    and   Wiggins   tracts. 

*  *  *  On  the  trial  tvhen  plaintiff  sought  to  prove 
the  value  of  the  several  sorts  of  timber  on  the 
purchased  property  he  was  met  with  objection 
on  the  part  of  defendant  *  *  *  The  objection  ivas 
sustained.  Although  the  answer  denied  this  alle- 
gation of  the  complaint,  the  defendant  offered  no 
testimony  to  show  the  value  of  the  timber.  Later 
the  plaintiff  testified  without  objection  that  the 
value  of  long  leaf  pine  was  $10  per  thousand  feet, 

and  that  of  short  leaf  pine  $6  per  thousand  feet. 

*  *  * 

It  would  seem  that  the  defendant  is  not  in  a 
position  to  object  that  there  is  no  evidence  that 
the  average  price  of  the  lumber  was  $7.28  per 
thousand  feet.  By  its  objection  it  prevented  plain- 
tiff from  proving  the  value  of  each  sort  of  tim- 
ber  from   which   the   average   price   could   have 
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been   ascertained,   and  it   offered  no  such   testi- 
mony itself."   (Italics  added.) 

This  case  is  as  similar  to  the  present  case  on  its  facts 
as  two  cases  may  well  be.  The  defendants  excluded 
evidence  which  the  plaintiff  offered;  they  offered  no 
corresponding  evidence  of  their  own  (in  the  present 
case:  evidence  of  events  subsequent  to  April  27,  1943. 
The  quoted  examination  of  Elman  brought  out  noth- 
ing.). Then  defendants  try  to  take  advantage  of  this 
situation  by  objection  to  instructions.  In  the  Halsey 
case  they  objected  to  the  giving  of  an  instruction;  in 
the  present  case  to  refusal  of  a  request.  In  the  Halsey 
case  the  instruction  was  given  in  spite  of  the  situation 
created  by  the  defendant's  objection.  In  the  instant 
case,  the  refusal  of  the  instruction  was  in  accord 
with  the  theory  underlying  those  objections.  The 
present  appellants  have,  if  anything,  less  ground  for 
complaint.  The  case  at  bar  is  more  favorable  to  the 
appellee. 

The  general  principle  that  an  appellant  must  stick 
to  the  theory  which  he  induced  the  trial  court  to  adopt 
is  well  recognized  both  in  Federal  and  California  deci- 
sions. See  for  example:  Dunn  v.  V.  S.,  284  U.S.  390, 
76  L.  Ed.  356,  358: 

"The  case  was  tried  on  the  assumption  that  the 
indictment  was  good  as  to  that  count,  and  we 
should  make  the  same  assumption." 

Minneapolis  &  St.  L.   R.  Co.  v.  Winters,  242 

U.  S.  353,  61  L.  Ed.  358,  359: 
"In  short,  at  the  trial  the  defendant  in  no  way 
saved  its  rights  to   deny   that  the  parties  were 
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engaged  in  interstate  commerce  at  the  time  of  the 
accident,  or  to  object  to  the  application  of  the 
Federal  statute.  On  the  contrary,  without  quali- 
fication it  invoked  and  relied  upon  that  statute 
and  the  rights  that,  because  of  that  statute,  it 
supposed  itself  to  possess.  There  is  an  ambiguous 
assignment  of  error  that  the  supreme  court  of  the 
state  erred  in  holding  as  matter  of  law  that  the 
plaintiff  was  engaged  in  interstate  commerce,  and 
in  holding  that  the  question  of  the  plaintiff's  as- 
sumption of  the  risk  was  for  the  jury,  'thereby 
depriving  the  appellant  of  a  right  guaranteed  to 
it  under  the  provisions  of  the  Federal  Employers' 
Liability  Act'.  But  if  the  first  clause  is  more  than 
an  introduction  to  and  reason  for  the  second, 
then,  as  we  have  indicated,  no  foundation  for  such 
an  assignment  was  laid  in  the  proceedings  before 
the  state  courts.  Therefore  even  if  the  courts  and 
parties  were  wrong  about  the  proper  basis  for  the 
suit,  that  fact  does  not  entitle  the  defendant  to 
have  the  judgment  reversed.  It  cannot  complain 
of  a  course  to  which  it  assented  below." 

Los  Angeles  Inv.  Co.  v.  Home  Sav.  Bank,  180 
Cal.  601,  615; 

Busch  v.  L.  A.  By.  Co.,  178  Cal.  536,  539. 

The  following  cases  hold  specifically  that  the  appel- 
lant cannot  change  his  position  with  respect  to  the 
measure  of  damages : 

Merrill  v.  Kohlberg,  29  Cal.  App.  382,  386: 
" Counsel  for  the  plaintiff  endeavored  to  pre- 
sent the  case  upon  that  theory,  but  was  thwarted 
in  his  efforts  to  introduce  evidence  of  the  cost  of 
manufacture  by  the  insistent  and  successful  ob- 
jection of  the  counsel  for  the  defendant  that  'such 
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evidence  was  incompetent,  irrelevant  and  imma- 
terial, as  the  true  measure  of  damages  was  (other- 
wise)'/' 

******* 

(pp.  386-7)  "After  having  led  the  court  into 
error  and  compelled  counsel  for  the  plaintiff  to 
adopt  and  conform  to  an  erroneous  theory  for 
the  trial  and  determination  of  the  case,  it  surely 
does  not  lie  in  the  mouth  of  the  defendant  to  in- 
sist in  support  of  the  appeal  that  the  case  should 
have  been  tried  on  the  theory  first  adopted  by  the 
plaintiff,  which  counsel  for  the  defendant  now 
contends  to  be  the  correct  one  (cases)." 

St.  Louis,  K.  <£•  S.E.  R.  Co.  v.  Ballard,  172  Ark. 
151,  287  S.W.  738,  739  col.  2; 

McDonald  v.  McNinch,  63  Mont.  308,  206  Pac. 
1096,  1098. 

Under  these  authorities  the  appellants'  position  in 
the  trial  court  rules  out  the  position  which  they  at- 
tempt to  take  now.  There  they  claimed  that  every- 
thing subsequent  to  April  27,  1943  was  outside  the  is- 
sues and  immaterial.  They  cannot  now  rely  upon  an 
O.P.A.  regulation  which  was  not  promulgated  until 
August  9,  1943  and  did  not  become  effective  until 
August  14,  1943.  Nor  can  they  assign  error  for  the 
court's  refusal  to  instruct  according  to  that  regula- 
tion. Upon  the  record  the  plaintiff's  proof  of  lost 
profits  was  not  limited  to  25%. 

c.    Summary. 

The  O.P.A.  25%  limit  on  wholesalers,  promulgated 
August,  1943,  has  nothing  to  do  with  this  case.  In 
the  first  place,  it  is  an  attempted  defense  of  illegality 
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which  defendants  waived  by  not  pleading  it.  In  the 
second  place,  the  case  was  tried  on  defendants'  theory 
that  everything  after  April  27,  1943  was  outside  the 
issues.  This  latter  theory  must  he  adhered  to  on  ap- 
peal. 

2.      Question  of  Fact  Whether  25%  Provision  Covers  Plaintiff; 
Categorical  Instruction  Error. 

If  we  were  to  concede  that  defendants  could  claim 
an  O.P.A.  regulation  of  August  27,  1943  was  ap- 
plicable to  the  case,  and  that  such  a  regulation  affected 
prices  established  before  its  promulgation  the  District 
Court  was  still  right  in  refusing  to  instruct  categori- 
cally that  plaintiff  was  limited  to  a  25%  markup. 
That  is  so  first  because  Maximum  Price  Regulation 
445  which  makes  the  25%  provision  attempts  to  fix 
prices  only  for  wholesalers  and  retailers.  On  the  other 
hand  processors  are  subject  to  the  General  Maximum 
Price  Regulation  (see  MPR  445,  Sec.  4.1)  and  the 
record  contains  evidence  sufficient  to  sustain  a  finding 
that  plaintiff  was  a  processor.  An  instruction  that 
plaintiff  was  bound  as  matter  of  law  by  MPR  445 's 
25%  limit  on  wholesalers  would  therefore  have  been 
error. 

Second  MPR  445  is  not  intended  to  alter  price 
schedules  established  before  its  date. 

Third  since  MPR  445  became  effective  August  14, 
1943,  it  applied  only  to  sales  made  on  or  after  that 
date.  The  record,  however,  contains  evidence  which 
would  support  a  finding  that  all  of  the  wine  could  have 
been  sold  before  then. 
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Any  of  these  considerations  makes  appellants'  pro- 
posed instruction  at  least  partly  wrong.  The  trial 
court  was  therefore  justified  in  refusing  it. 

We  shall  take  up  each  of  the  three  objections  to  the 
instruction,  and  shall  give  the  authorities  that  an  in- 
struction which  is  wrong  in  part  or  even  misleading 
may  be  refused  entirely. 

a.     Instruction    Erroneous    Since    Evidence    Supports    Finding    That 
Plaintiff  is  Processor. 

As  stated  above,  the  25%  markup  on  which  appel- 
lants' rely  applies  to  wholesalers  (MPR  445  Sec. 
5, 4(b),  8  Federal  Register  11161,  11168).  Processors 
are  put  under  the  General  Maximum  by  Section  4.1 
(8  Fed.  Reg.  11161,  11166) ;  as  are  sellers  who  have 
wine  processed  for  their  own  account  (MPR  445  Sec- 
tion 5.1(b)  (2)).  It  is  undisputed  that  plaintiff's  list 
prices  are  legal  under  the  General  Maximum  Price 
Regulation.  The  respective  definitions  are  contained 
in  Sec.  7.12(b): 

(8   Fed.    Reg.    11161,   11173)    (2)    'Processor' 

means  any  person  who: 

******* 

(ii)  Bottles  under  any  brand  name  distilled 
spirits  or  wine  belonging  to  him  *  *  *. 

(iii)  Causes  distilled  spirits  or  wine  to  be  bot- 
tled or  blended  for  his  account  under  his  own 
brand  name. 

"  (3)  'Wholesaler'  means  any  person  (except 
a  monopoly  state  or  primary  distributing  agent) 
engaged  in  the  business  of  buying  and  selling  dis- 
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tilled  spirits  and/or  wine  without  changing  the 
form  thereof,  to  persons  other  than  consumers". 
(Italics  added.) 

The  key  to  the  question  is  whether  plaintiff  "bot- 
tles" or  " causes  to  be  bottled"  the  wine  " under  any 
brand  name"  or  whether  it  sells  the  wine  " without 
changing  the  form  thereof".  In  the  first  case  plain- 
tiff would  be  a  processor,  in  the  second  a  wholesaler. 

The  only  reason  why  the  case  presents  a  problem 
on  this  score,  is  that  the  defendants  aged  some  of  the 
wine  in  bottles'.  Had  the  wine  been  in  bulk,  and  put 
into  bottles  by  the  plaintiff,  there  would  be  no  ques- 
tion but  that  plaintiff  was  a  processor  under  the  above 
definitions.  As  to  the  unbottled  33,309  cases  plaintiff 
was  clearly  a  processor.  And  that  was  true  regardless 
of  whether  the  price  had  been  fixed  definitely  enough 
to  form  a  basis  for  calculating  damages.  But  although 
defendants  kept  part  of  the  wine  in  bottles,  it  is  never- 
theless true  that  plaintiff  completed  the  bottling 
process,  that  plaintiff  changed  the  form  of  the  goods 
in  certain  respects,  and  that  plaintiff  sold  under  its 
own  brand  label.  In  its  general  business  Park,  Ben- 
ziger  was  a  processor — it  was  affected  by  the  freezing 
of  bulk  wines  (A.  72)  and  sold  under  its  own  label 
(see  supra  p.  26).  In  the  Bercut  deal  plaintiff  was 
to  do  any  processor's  work  which  was  necessary 
upon  bottle-aged  wine:  clean  and  polish  the  bot- 
tles, wrap  them  in  tissue  paper  (R.  160-61,  quoted 
as  part  of  Elman's  testimony  in  Appendix  "A") ;  and 
plaintiff  was  going  to  affix  the  Park-Benziger  label 
(R.  96-7,  151).  Elman  summed  up  his  work  in   San 
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Francisco  as  (R.  101)  ''working  and  arranging  for 
the  bottling  of  those  wines."  All  this  testimony  taken 
together  supports  the  finding  that  plaintiff  "bottled" 
(i.e.  completed  bottling)  the  wines  even  though  they 
were  partly  aged  in  bottles  by  the  seller.  Plain- 
tiff did  not  sell  the  wines  as  they  came  out  of  the 
cellars,  but  polished,  wrapped  and  labeled  them  so  as 
to  make  them  more  attractive  to  the  trade  and  more 
marketable.  They  were  admittedly  to  be  sold  under 
plaintiff's  brand  name.  Plaintiff's  handling  of  the 
goods  does  not  come  within  the  above  definition  of 
wholesaler  who  sells  merchandise  "without  changing 
the  form  thereof." 

Since  there  is  evidence  to  support  a  finding  that 
plaintiff  was  a  processor  of  the  Bercut  wines,  it  would 
have  been  error  to  instruct  categorically  that  plaintiff 
was  subject  to  the  25%  limit.  Such  an  instruction 
amounted  to  saying  that  the  plaintiff  was  a  whole- 
saler as  a  matter  of  Jaw,  in  disregard  of  the  above 
evidence  to  the  contrary.  Since  the  instruction  would 
thus  have  been  contrary  to  the  evidence,  it  was  prop- 
erly refused. 

b.     MPR  445  Not  Applicable  to  Price  Schedules  Established  Before 
Its  Date. 

At  appellants'  brief  page  62  counsel  argue  that 
OPA  price  regulations  may  be  made  to  override  pre- 
existing contracts.  The  power  may  be  conceded,  but 
we  still  have  the  problem  of  construction,  whether  a 
given  regulation  is  intended  to  be  retroactive  or  not. 
And  appellants'  own  authorities  indicate  that  MPR 
445  was  not  intended  to  be  retroactive. 
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Counsel  cite  Long  Island  Structural  Steel  Co.  v. 
Schiavone-Bonomo  Corporation,  142  Fed.  (2d)  557 
(CCA  2),  affirmed  upon  the  District  Court  opinion, 
53  Fed.  Supp.  505.  This  case  involved  the  maximum 
on  scrap-iron  and  steel.  Section  1304.1  of  Revised 
Price  Schedule  No.  4  Iron  and  Steel  Scrap  is  quoted 
at  53  Fed.  Supp.  506.  It  contains  the  express  pro- 
vision that  its  terms  shall  apply  "regardless  of  the 
terms  of  any  contract  of  sale  or  purchase  or  other 
commitment  theretofore  entered  into". 

The  same  is  true  of  the  regulation  on  Cotton  Gray 
Goods,  Price  Schedule  No.  11,  Section  1316.2  quoted 
in  In  re  Kramer  <£•  Uchitelle,  Inc.,  288  N.  Y.  463,  470. 

This  shows  that,  when  price  regulations  were  in- 
tended to  be  retroactive,  they  were  so  drafted  in  un- 
mistakable terms. 

MPR  445  on  the  other  hand  contains  no  such  pro- 
vision. It  contains  only  the  conventional  repealing 
clause  to  the  effect  that  prior  regulations  are  super- 
seded (Sec.  5.1(c)).  And  it  expressly  exempts  sales 
under  price  lists  published  under  state  law  before 
August  19,  1943  (Sec.  5.10)  : 

"Provided,  That  this  Article  shall  not  apply 
to  any  sale  which  a  wholesaler,  retailer  or  primary 
distributing  agent  is  required  by  statute,  ordi- 
nance, or  regulation  to  make  at  a  price  posted  or 
listed  prior  to  August  14,  1943,  with  a  state  or 
other  public  authority  (if  the  price  so  posted  or 
listed  is  greater  or  less  than  that  established  by 
this  Article  for  such  sale)  until  on  and  after  the 
first  effective  date  for  prices  so  posted  and  listed 
at  the  first  opportunity  after  August  19,  1943." 
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Apart  from  this,  it  is  a  well  settled  principle  of 
interpretation  that  a  statute  will  not  be  construed 
retroactively  unless  expressly  made  so  (50  Am.  Jur. 
495  citing  inter  alia:  Hassett  v.  Welch,  303  U.S.  303, 
314,  82  L.Ed.  858). 

Accordingly  MPR  445  must  be  held  not  to  disturb 
price  schedules,  approved  and  established  before  Au- 
gust 19,  1943.  Compare  also  Elman's  testimony,  R. 
335. 

It  would  therefore  have  been  error  to  instruct  the 
jury  that  plaintiff  was  subject  to  the  25%  limit  of 
MPR  445. 

c.     Evidence  That  Wine  Could  All  Have  Been  Sold  Before  Effective 
Date  of  MPR  445. 

This  subject  may  also  be  considered  from  another 
standpoint.  Maximum  Price  Regulation  445  was  pro- 
mulgated August  9,  to  be  effective  August  14,  1943. 
It  obviously  did  not  affect  sales  made  before  its  enact- 
ment. Not  only  were  the  damages  in  the  present  case 
taken  as  fixed  on  April  27,  1943,  but  there  was  no  evi- 
dence to  show  that  the  wine  could  not  all  have  been 
sold  before  August  14,  1943.  In  fact,  all  the  evidence 
was  the  other  way.  Prospective  wine  purchasers  were 
driving  sellers  " crazy"  (Cholet  R.  233).  The  only 
limitations  on  sales  would  have  been  the  instalment 
deliveries  from  the  Bercuts.  From  the  state  of  the  wine 
market  it  can  readily  be  inferred  that  buyers  would 
have  been  glad  to  buy  the  future  deliveries  on  forward 
contracts,  and  even  to  pay  cash  in  advance  for  them. 
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Thus  the  record  supports  the  finding  that  the  entire 
profit  could  have  heen  made  before  M.  P.  R.  445  saw 
the  light  of  day. 

d.     Instruction   Properly   Refused  if  Wrong,   Partly  Wrong  or  Mis- 
leading. 

If  a  proposed  instruction  is  incorrect  it  is  properly 
rejected.  Even  where  it  is  incorrect  in  part,  the  court 
may  reject  the  whole  of  it.   See : 

Miles  v.  Lavender   (1926),  10  Fed.    (2d)   450 

(CCA.  9). 
(p.  455)  "  Furthermore  it  was  but  a  paragraph 
in  a  request,  part  of  which  was  clearly  incorrect, 
and  the  court  was  under  no  duty  to  separate  one 
portion  from  another,  but  was  justified  in  refus- 
ing the  whole  request.' ' 

Haffin  v.  Mason  (1873),  82  U.  S.  (15  Wall.)  671, 
21  L.  Ed.  196, 197. 

"the  proposition  which  the  court  was  asked  to 
sanction  assumed  the  liability  of  both  [defend- 
ants] and  a  party  cannot  assign  for  error  the 
refusal  of  an  instruction  to  which  he  has  not  the 
right  to  the  full  extent  as  stated,  nor  is  the  court 
bound  to  modify  the  instruction  moved  for  by 
counsel,  so  as  to  bring  it  within  the  rules  of  law." 

To  the  same  effect: 

Chicago  G.  W.  R.  Co.  v.  Robinson  (1939),  101 
Fed.  (2d)  994,  999,  citing  many  cases  (CCA. 

8); 
Keene  v.  Kelly,  49  Fed.  (2d)  874,  876  (CCA. 

i); 
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American  Surety  Co.  v.  Blount  C.  Bank,  30 

Fed.  (2d)  882,  884  (O.C.A.  5) ; 
Catts  v.  Phalen  (1844),  43  U.  S.  (2  How.)  376, 

382, 11  L.  Ed.  306. 

Even  where  an  instruction  is  simply  misleading 
there  is  no  error  in  refusing  it. 

Panama  R.R.  Co.  v.  Johnson,  264  U.  S.  375,  68 
L.  Ed.  744,  755. 

"The  defendant  also  complains  that  two  re- 
quests which  it  preferred  on  the  subject  of  as- 
sumption of  risk  were  denied.  The  requests  were 
so  framed  that,  considering  the  state  of  the  evi- 
dence, they  would  not  have  conveyed  a  right 
understanding  of  the  subject,  and  might  well  have 
proved  misleading.   Their  refusal  was  not  error." 

American  Surety  Co.  v.  Blount  C.  Bank,  supra. 

These  cases  cover  every  phase  of  the  appellants'  re- 
quested instruction  on  25%  markup.  Either  it  was 
incorrect  as  disregarding  the  evidence  tending  to  show 
that  plaintiff  was  a  processor,  not  a  wholesaler;  or  it 
disregarded  the  evidence  tending  to  show  that  wine 
could  all  have  been  sold  before  August  14,  1943.  There 
was  therefore  no  error  in  refusing  to  give  the  instruc- 
tion. 

3.     Instruction  Properly  Refused  as  (a)  Oral  and  (b)  Too  Late. 

Appellants'  request  for  an  instruction  on  the  sup- 
posed 25%  limit  was  made  orally  when  the  jury  came 
in  with  a  question  (R.  526,  535). 

We  are  dealing  with  the  second  trial  of  the  case. 
Defense  counsel  knew  the  issues  and  the  evidence  be- 
fore they  started.  Previous  to  the  close  of  the  evidence 
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counsel  requested  one  and  only  one  instruction  on 
price  maxima,  as  follows: 

(Defense  Request  No.  36,  R.  62.) 

' '  In  first  arriving  at  the  amount  of  gross  profits 
as  a  basis  from  which  to  make  the  necessary  de- 
ductions to  determine  net  profits,  I  instruct  you 
that  you  cannot  in  any  event  use  a  greater  markup 
by  plaintiff  over  the  cost  to  it  than  the  markup 
permitted  under  OPA  regulations  as  a  price  ceil- 
ing ;  and  the  burden  of  proof  ia  on  the  plaintiff. 
Davis  v.  Carnegie   Steel  Co.,  6  Cir.,  244 

Fed.  931,934; 
Molyneaux     v.     Twin     Palls     Canal     Co. 
(Idaho),  94  A.  L.  R.  1264,  1277,  35  Pac. 
2d  651,  659. 

Given  St.  Sure,  D  J" 

This  instruction  the  court  gave,  striking  out  only  the 
reference  to  the  burden  of  proof  (R.  505-6,  520). 
(Since  illegality  is  an  affirmative  defense  under  Rule 
of  Civil  Procedure  8  (c),  the  burden  of  proof  is  evi- 
dently upon  the  defendants).  No  more  specific  re- 
quest in  writing  was  ever  made.  None  more  specific 
request  of  any  kind  was  made  until  after  the  jury  had 
retired  and  returned.  The  fact  that  the  jury  should 
have  asked  about  the  August  1943  ceiling  at  all  simply 
means  that  defendants  had  put  over  a  point  to  which 
they  were  not  entitled  (see  pp.  28-39,  supra).  Rule 
of  Civil  Procedure  51  requires  requests  for  instruction 
to  be  made  at  the  close  of  the  evidence  and  in  writing. 
Since  the  request  was  made  after  the  retirement  of  the 
jury  and  orally  it  was  objectionable  on  both  grounds 
and  therefore  was  properly  refused. 
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Flexibilis  Werke  etc.  v.  Hess,  205  Fed.  850  (CCA. 

3),  is  directly  in  point.    The  Third  Circuit  Court  of 

Appeals  said : 

(p.  856)  "Sometime  after  the  jury  had  retired 
they  returned  to  the  courtroom  and  asked  for 
further  instructions ;  that  is,  that  the  court  would 
more  fully  define  the  meaning  of  the  secret  pro- 
cess. In  response,  the  court  proceeded,  first,  to 
define  what  is  not  a  secret  process,  *  *  *  Then 
after  calling  their  attention  to  the  question  as  to 
what  secrecy  might  or  might  not  attach  to  the 

separate  steps  in  the  process,  the  court  concludes 
*  *  * 

(p.  857)  After  the  court  had  thus  instructed 
the  jury,  counsel  for  the  plaintiffs  asked  that  they 
be  further  instructed, 

1  That  there  is  the  possibility  of  a  secret  process 
being  composed  of  a  combination  of  well  known 
materials. ' 

Counsel  proceeding  to  elaborate  the  instructions 
thus  asked  for,  was  stopped  by  the  court,  on  the 
ground  that  counsel's  opportunity  for  submitting 
points  had  passed  when  the  case  had  been  sub- 
mitted to  the  jury,  and  the  further  instruction,  as 
requested,  was  therefore  refused.  In  this  refusal 
the  court  was  justified.  The  orderly  practice  in 
the  conduct  of  trials  in  the  District  Court  does  not 
permit  that  where  a  jury  on  its  own  motion  re- 
turns to  the  court  for  further  instruction,  the  case 
should  again  be  opened  for  argument,  or  the  sub- 
mission by  counsel  on  either  side  of  further  points 
for  instruction."   (Italics  added.) 

This  case  accords  with  the  literal  provisions  of  the 
new  Rules  (51),  so  we  submit,  is  still  authority. 
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A  decision  under  the  new  rules,  holding  that  the 
instruction  is  properly  refused  where  the  request  is 
not  in  writing  is :  Dallas  Ry.  <£  T.  Co.  v.  Sullivan,  108 
Fed.  (2d)  581  (CCA.  5). 

For  earlier  cases  to  the  same  effect,  see: 

A.   T.  d-  8.  F.  v.   Gamble,  111  Fed.  644,  652 

(CCA.  9)  (too  late)  ; 
Keystone  Bank  v.  Safety  Banking  &  Tr.  Co., 
179  Fed.  727  (CC  E.D.)  (oral). 

In  the  present  case  the  court  responded  to  the  jury's 
request  by  calling  their  attention  to  Elman's  testimony 
on  O.P.A.  ceilings.  This  ivas.  clone  by  stipulation  of 
both  sides.  The  testimony  had  been  elicited  by  defense 
counsel's  questions,  and  was  the  only  thing  in  the 
record  on  the  subject  (R.  533 — the  reference  to  the 
typewritten  transcript  is  to  R.  334-5,  beginning  "Mr. 
Naus:  No  I  am  not  trying  to  qualify  you"  and  ending 
"We  would  have  kept  the  same  prices").  The  court's 
remarks  as  to  what  it  might  do  in  the  event  of  an- 
other request  from  the  jury,  are  hypothetical  and  be- 
side the  point  (R.  535  ft.).  Under  the  authorities  cited 
the  court  was  justified  in  refusing  counsel's  oral  re- 
quest for  further  instructions  when  the  jury  re- 
turned. That  disposes  of  this  phase  of  the  case. 

B.  PLAINTIFF'S    RIGHT    TO    LOST    PROFITS    NOT    AFFECTED 

BY    NOTICE. 

Appellants'  other  attack  upon  plaintiff's  damages 
for  loss  of  profits  is  on  page  70  of  the  brief.  This  in 
effect  argues  that  plaintiff  cannot  recover  for  "ex- 
traordinarily high"  profits  unless  the  defendant  had 
previous  notice   of  plaintiff's   resale   contracts.    The 
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Wisconsin  case  of  Guctzkoiv  Bros.  v.  Andrews,  92  Wis. 
24,  m  N.W.  49,  is  cited. 

There  are  three  answers  to  this. 

1.  In  the  first  place  the  entire  proposition  is  put 
forth  as  a  corollary  to  the  rule  of  Hadley  v.  Baxen- 
dale.  We  have  already  shown  that  the  instant  case 
does  not  come  under  that  rule,  and  that  appellants' 
discussion  of  it  results  from  a  confusion  of  issues. 
The  rule  of  Hadley  v.  Baxendale,  including  the  entire 
principle  of  notice  to  the  defendant,  is  a  rule  of  special 
damages.  In  the  present  case  plaintiff  made  no  at- 
tempt to  show  special  damages  and  the  problem  before 
the  court  is  the  rule  of  general  damages  for  breach 
of  a  contract  to  sell  goods  not  otherwise  available  on 
the  market. 

2.  There  is  nothing  to  show  that  plaintiff's  markup 
was  "unusually  high".  Furthermore,  it  may  be  in- 
ferred that  defendants  had  knowledge  of  plaintiff's 
probable  profits.  They  were  businessmen  of  long  and 
wide  experience,  and  themselves  told  Elman  that  they 
expected  the  price  of  wine  to  go  up  (R.  122,  180). 

3.  Finally  the  Guetzkow  case  was  effectually  dis- 
approved in  Edwards  Mfg.  Co.  v.  Bradford,  294  Fed. 
176, 182-5  (CCA.  2).  The  opinion  discusses  Guetzkow 
v.  Andrews  and  does  not  follow  it  (294  Fed.  176,  185). 

C.  SUMMARY. 

The  court  correctly  instructed  the  jury  on  the 
measure  of  damages.  On  the  record,  plaintiff  was  not 
bound  ,by  a  25%  ceiling  or  any  limitation  other  than 
its  published  lists.    Such  ceiling  involves  an  attempt 
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to  raise  the  issue  of  illegality  which  had  not  been 
pleaded.  Furthermore1,  it  depends  upon  M.P.R.  445, 
enacted  after  April  27,  1943.  Defendants  took  the 
position  and  induced  the  trial  court  to  hold  that  all 
matters  after  April  27,  1943  were  irrelevant.  That 
theory  cannot  be  changed  on  appeal.  Finally  an  in- 
struction imposing  a  25%  limit  would  disregard  evi- 
dence that  plaintiff  processed  the  goods,  and  would 
also  disregard  evidence  that  the  wine  could  all  have 
been  sold  before  August  14,  1943,  the  effective  date 
of  MPR  445. 

Nor  is  plaintiff's  right  to  prove  lost  profits  depend- 
ent upon  any  advance  notice  to  defendants. 


V.  NO  ERROR  IN  INSTRUCTIONS  AS  TO  BURDEN  OF  PROOF. 

At  appellants'  opening  brief  page  60,  counsel  com- 
plain about  supposed  failure  to  instruct  on  the  burden 
of  proof. 

The  first  answer  is  that  the  court  did  instruct  on  the 
burden  of  proof.  Defendants'  contention  is  simply  not 
supported  by  the  record.  In  addition,  defendants  can- 
not claim  error,  because  they  did  not  except  to  the 
supposed  omission. 

A.  COURT  INSTRUCTED  ON  BURDEN  OF  PROOF. 

1.  By  their  second  request  for  instruction  (R.  40) 
defendants  limited  the  issue  of  liability.  The  contract 
was  admitted  by  the  pleadings  (Ans.  to  Amended 
Compl.  par.  II,  R.  22).    By  their  second  request  de- 
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fendants  admitted  that  tliey  delivered  no  wine,  and 
staked  everything  upon  a  supposed  abandonment  of 
the  contract.  In  other  words  the  issue  of  liability  was 
made  to  turn  upon  an  affirmative  defense.  (See  Rules 
C.P.,  8(c)  "waiver,  or  any  other  matter  constituting 
an  avoidance  or  affirmative  defense")-  As  to  that  the 
burden  of  proof  was  on  the  defendants  and  the  court 
so  instructed  (Plaintiff's  request,  "No.  11,  R.  33,  given 
in  part  at  R.  513.  Defendants  took  no  exception, 
R,  500-501.). 

2.  This  leaves  the  issue  of  damages.  Defendants 
requested  two  instructions  upon  the  burden  of  proof 
as  to  damages.  One  was  erroneous  and  was  refused; 
the  other  was  correct  and  was  given. 

The  erroneous  request  was  contained  in  the  last 
sentence  of  defendants'  request  No.  36  (R.  62).  It 
purported  to  tell  the  jury  that  plaintiff  had  to  prove 
the  legality  of  its  prices  under  O.P.A.  regulations.  We 
have  seen  that  illegality  is  an  affirmative  defence 
(Rules  C.P.  8(c)).  Furthermore,  a  person's  acts  are 
presumed  to  be  legal;  he  does  not  have  to  prove 
legality  at  every  step.  So  the  court  was  clearly  cor- 
rect in  refusing  this  part  of  the  request  and  defend- 
ants took  no  exception  to  the  refusal  (Appellants'  Op. 
Br.  p.  60). 

Defendants'  other  request  touching  the  burden  of 
proof  was  given.  It  is  Defense  Request  No.  31  (R.  57) 
which  the  court  gave  at  R.  521 .   It  says  in  part : 

"Now,  even  though  the  law  lays  down  the  rule 
that  in  case  of  a  seller's  breach  of  an  obligation  to 
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deliver  goods  not  obtainable  elsewhere  the  buyer's 
damages  may  be  measured  by  his  loss  of  profits, 
nevertheless  the  buyer  must  make  proof  showing 
that  it  was  reasonably  certain  that  profits  would 
have  been  made.1'  (Italics  added.) 

To  say  that  "the  buyer  must  make  proof"  is  equiva- 
lent to  saying  that  the  burden  of  proof  is  on  the  buyer. 
The  language  may  be  quaint,  but  then  it  is  the  lan- 
guage of  defendants'  counsel. 

Had  defendants  desired  other  instructions  on  the 
burden  of  proof  of  damages,  they  could  have  asked 
for  them.  As  it  was,  the  court  gave  all  their  sound 
requests.  Defence  counsel's  remark  at  R.  505-6  that 
he  assumed  the  court  would  instruct  on  the  burden  of 
proof  in  stock  instructions  has  no  significance  what- 
soever. It  was  made  on  the  day  after  all  the  requests 
had  been  discussed — in  other  words,  too  late.  Further- 
more Defence  Bequest  No.  2  (It.  40)  had  placed  the 
burden  on  defendants  and  made  inapplicable  all  the 
ordinary  burden  of  proof  instructions  so  far  as  th\e 
issue  of  liability  ivas  concerned.  Under  the  circum- 
stances defence  counsel  had  no  right  to  rely  upon  stock 
instructions  on  this  subject,  The  court  merely  acqui- 
esced in  counsel's  refusal  to  except  (R.  506).  Scar- 
borough v.  Urgo,  191  Cal.  341  (Appellants'  Br.  p.  60), 
was  a  negligence  case  in  which  the  trial  court  errone- 
ously applied  the  doctrine  of  res  ipsa  loquitur.  It  obvi- 
ously has  no  pertinence  here. 


54 


B.     NO  EXCEPTION  FOR  ALLEGED  FAILURE  TO  INSTRUCT. 

Defendants  took  no  exception  to  any  supposed  fail- 
ure to  instruct  on  burden  of  proof.  In  one  instance 
the  refusal  to  take  exception  was  express  (R.  505-6). 
They  did  not  even  take  exception  to  the  court's  sup- 
posed failure  to  include  a  stock  instruction  on  burden 
of  proof.  This  would  have  been  feasible  even  after 
completion  of  the  court's  charge,  since  plaintiff  opened 
the  door  by  itself  taking  an  additional  exception  (R. 
524-5).  Instead  of  following  suit,  defence  counsel 
stood  upon  the  exceptions  taken  the  day  before  and 
objected  to  plaintiff's  line  of  action  (R.  526).  Defend- 
ants cannot  now  raise  a  point  to  which  they  took  no 
exception  at  the  trial. 

c.     SUMMARY. 

There  was  no  error  in  instructions  on  burden  of 
proof.  Defendants  assumed  the  burden  of  proof  on 
the  issue  of  liability;  the  court  gave  a  requested  burden 
of  proof  instruction  on  the  issue  of  damages.  Besides, 
defendants  saved  no  exception  to  this  part  of  the 
charge. 


VI.     COURT    CORRECTLY   MODIFIED   DEFENDANTS'    REQUEST 
NO.  35  (Appellants'  Br.  pp.  71-4). 

The  contract  between  plaintiff  and  Serge  Hermann 
provides  that  Hermann  shall  receive  "50%"  of  the 
net  profit  (R.  91).  Defendants  claim  that  net  profit 
is  a  figure  to  be  reached  after  deduction  of  the  fifty 
per  cent! 
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This  is  contrary  to  the  Language  of  the  contract 
winch  clearly  assumes  that  net  profits  have  been  deter- 
mined before  the  deduction.  We  believe  that  the  situa- 
tion is  in  every  respect  covered  by  the  following  lan- 
guage of  Euss  v.  T little,  158  Cal.  226: 

(p.  230)  tkIt  is  urged,  however,  that  the  jury 
might  have  found  the  damage  to  be  less,  because 
of  the  fact  that  there  was  testimony  tending  to 
show  that  the  plaintiff,  after  taking  the  option, 
had  assigned  the  whole  or  a  part  of  it  to  one 
Buhne.  Neither  of  these  circumstances  would 
affect  the  applicability  of  the  code  section.  The 
damage  occasioned  by  the  breach  of  the  contract 
was  defined  by  the  statute."  That  damage  was  re- 
coverable by  the  party  or  parties  maintaining  the 
action.  Whether  the  plaintiff  after  recovery  would 
be  bound  to  account  to  Buhne  for  a  part  or  all  of 
the  amount  received  by  him  was  a  question  be- 
tween him  and  Buhne.  The  defendant  was  in  no 
way  concerned  in  it.  In  fact,  the  point  urged  does 
not  at  all  bear  on  the  measure  of  damages,  but 
goes  rather  to  the  question  whether  the  plaintiff 
was  the  real  or  the  sole  party  in  interest,  and  as 
such  authorized  to  bring  the  action  in  his  own 
name.  *  *  * 

(p.  231)  Furthermore,  it  may  be  doubted 
whether  the  defense  that  the  plaintiff  was  not  the 
real  party  in  interest  would  have  been  available 
to  the  defendant  even  if  properly  pleaded.  In 
Giselman  v.  Starr,  106  Cal.  651  (40  Pac.  8),  it  is 
held  that  'where  the  plaintiff  shows  such  a  title 
as  that  a  judgment  upon  it  satisfied  by  defendant, 
will  protect  him  from  future  annoyance  or  loss, 
and  where,  as  against  the  party  suing,  defendant 


5G 


can  urge  any  defense  lie  could  make  against  the 
real  owner,  then  there  is  an  end  of  the  defendant's 
concern  and  with  it  of  his  right  to  object'  *  *  * 
A  judgment  in  favor  of  plaintiff  will,  therefore, 
protect  the  defendant  against  any  claim  by  Buhne. 
So  far  as  such  defendant  is  concerned,  the  ques- 
tion of  who  is  the  real  party  in  interest  as  be- 
tween Russ  and  Buhne  is  immaterial." 

Followed  in 

Anglo-Cal.  Nat.  Bank  v.  hazard,  106  Fed.  (2d) 
693,  699  (CCA.  9). 

Furthermore  in  all  of  the  following  cases  where  an 
employee  is  given  a  percentage  of  "net  profits",  "net 
profits"  is  arrived  at  before  deduction  of  the  contin- 
gent commission: 

Swerdfeger  v.  U.  Ace.  Corp.,  9  Cal.  App.  (2d) 

590; 
Boradari  v.  Peterson,  86  Cal.  App.  753; 
Read  v.  Forced  Under  firing  Corp.,  82  Utah  529, 

26Pac.  (2d)  325; 
Wallace  v.  Beebe,  94  Mass.  (12  Allen)  354,  357; 
Foster  v.  Goddard,  9  Fed.  Cas.  534,  541. 


VII.     COURT  CORRECTLY  REFUSED  DEFENSE  REQUEST 
NO.  37  (Appellants'  Br.  p.  74). 

Defence  request  No.  37  attempts  to  apply  a  prin- 
ciple which  does  not  exist  in  the  law  of  sales.  The 
case  which  appellants  cite  was  on  a  contract  for 
services,  i.e.,  to  slaughter  and  pack  hogs.   Appellants 
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made  the  same  point  in  the  District  Court,  but  neither 
there  nor  here  have  they  been  able  to  find  a  sales  case 
to  support  them. 

The  rule  of  damages  for  breach  of  a  contract  of  sale 
was  correctly  stated  by  the  court  in  its  instructions. 

Furthermore,  appellants  defeat  their  own  argument 
in  trying  to  bolster  it  (Appellants'  Br.  p.  80).  They 
say  that  the  contract  was  to  be  performed  during  a 
period  of  shortage.  This  would  make  the  plaintiff's 
risk  in  reselling  practically  zero.  Wine  prices  could 
"collapse"  only  if  the  French  and  Italian  wine  busi- 
ness got  back  to  its  pre-war  ley  el  which  was  unlikely 
and  has  not  happened.  Even  if  defendants  were  en- 
titled to  their  request  in  the  present  sales  case  its 
omission  could  not  be  prejudicial. 


Vin.     APPELLEE'S  REQUEST  NO.  10  WAS  CORRECT 
(Appellants'  Br.  p.  77). 

The  court  gave  plaintiff's  request  No.  10  (R.  32-3)  : 

"Plaintiff's  Instruction  No.  10 

You  are  instructed  that  the  defendants  have 
raised  the  defense  of  plaintiff's  alleged  inability  to 
pay  for  wine  which  the  plaintiff  purchased  under 
the  contract.  You  are  instructed  that  the  defend- 
ants were  not  justified  in  repudiating  the  contract 
unless  the  plaintiff  were  actually  insolvent.  The 
burden  of  proving  such  a  defense  is  on  the  de- 
fendants. You  are  instructed  that  no  evidence  has 
been  offered  tending  to  show  that  the  plaintiff  is 
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or  ever  was  insolvent.  Mere  doubts  of  the  solvency 
of  the  other  party  afford  no  defense  to  the  party 
who  refuses  to  perform  the  contract  according  to 
its  terms  because  of  such  suspicion. 
3  Williston  Rev.  Ed.  p.  2475. 
Given     St.  Sure,  D  J" 

Defendants  raised  the  supposed  inability  of  the 
buyer  (Fourth  Defence,  R.  24).  This  question  is  con- 
sidered in  3  Williston  on  Contracts  (Rev.  Ed.),  Sec- 
tion 880.  The  plaintiff's  instruction  No.  10  follows 
Williston 's  text.  Defendants  asked  the  court  to  apply 
Section  881  of  Williston  instead.  That  section,  how- 
ever, deals  not  with  payment  of  money  but  with  de- 
livery of  specific  property  not  in  the  possession  of  the 
seller.  Whatever  may  be  the  rule  in  such  cases,  a 
different  rule  governs  the  question  of  the  buyer's 
ability  to  pay.  The  difference  is  recognized  in  Gray  v. 
Smith,  83  Fed.  824,  829,  a  Ninth  Circuit  case,  cited  in 
Brown  v.  Lee,  192  Fed.  817,  on  both  of  which  defend- 
ants rely. 

The  buyer's  ability  to  pay  is  governed  by  Section 
880  of  Williston,  which  is  embodied  in  the  instructions. 
It  may  be  added  that  the  Civil  Code  (Sec.  1511) 
enumerates  excuses  for  nonperformance  and  does  not 
include  the  other  party's  financial  inability.  The  in- 
struction was,  if  anything,  too  favorable  to  the  de- 
fendants. Defendants  misstate  Western  Grocer  Co.  v. 
New  York  Oversea  Co.,  28  Fed.  (2d)  518.  The  case 
gave  judgment  for  the  plaintiff  buyer.  It  contains  a 
dictum  (28  Fed.  (2d)  518,  520),  that  the  seller  could 
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not  sue  the  buyer  for  anticipatory  breach  if  the  seller 
was  unable  to  make  delivery  of  the  property,  he  was 
supposed  to  sell.  This  accords  with  the  above  distinc- 
tion between  contracts  to  pay  money  and  contracts  to 
deliver  specific  property.  Peterson  v.  Wellsville  City, 
14  Fed.  (2d)  38,  involved  a  grading  contract,  not  a 
contract  of  sale.  It  is  cited  in  support  of  the  dictum 
in  Western  Grocer  Co.  v.  N.  Y.  Oversea  Co.  Plaintiff's 
Instruction  No.  10  stated  the  correct  law  respecting 
contracts  to  paij  money. 


IX.     CONCLUSION. 

Loss  of  profits  is  a  proper  measure  of  general  dam- 
ages where  the  seller  fails  to  deliver  goods  which 
cannot  be  obtained  elsewhere.  The  record  contains 
sufficient  evidence  from  which  to  form  an  estimate  of 
plaintiff's  probable  profits. 

Upon  the  record  these  profits  were  not  affected  by 
an  O.P.A.  ceiling  promulgated  in  August,  1943,  since 
defendants  tried  the  case  on  the  theory  that  every- 
thing subsequent  to  April  27,  1943  was  outside  the 
issues.  Defendants  proposed  instruction  on  this  sub- 
ject was  also  objectionable  on  other  grounds,  and  was 
properly  refused  for  the  procedural  reason  that  it  was 
requested  orally  and  after  the  jury  had  retired.  The 
court  properly  held  that  Hermann's  50%  should  not 
be  deducted  from  the  recovery. 

Appellants'  other  contentions  are  likewise  unsound. 
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The  judgment  should  be  affirmed. 

Dated,  San  Francisco, 
January  3, 1944. 

Respectfully  submitted, 

Alfred  F.  Breslauer, 
Thelma  S.  Herzig, 
M.  Mitchell  Bourquin, 
George  Olshausen, 

Attorneys  for  Plaintiff 
and  Appellee. 
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Appendix  A 

APPELLANTS'  MISSTATEMENTS  OF  RECORD. 

(References  indicated  by  letters  "A.O.B."  are  to 
pages  of  Appellants'  Opening  Brief.) 

(A.O.B.  3,  ft.)  "Prior  to  the  contract  with  ap- 
pellants Bercnt,  neither  Serge  Hermann,  nor  his 
wife,  had  ever  bought  or  sold  wine  on  their  own 
account  (R.  187),  with  the  single  exception  of  a 
previous  transaction,  relating  to  one  carload,  with 
a  man  named  Feldheym  (R.  187)." 

This  construes  the  evidence  favorably  to  the  appel- 
lants instead  of  the  appellee.  The  testimony  is  as  fol- 
lows: 

(R.   186)      "Q.     That  'Chateau   Montelena   of 
California,  that  is  the  business  that  this  Mr.  Feld- 
heym is  comiected  with? 
A.     Was  connected  *  *  *." 

(R.  187)  "Q.  Did  you  come  out  here  solely 
to  settle  that  controversy  or  did  you  come  out  for 
some  other  purpose? 

A.  I  came  for  the  purpose  of  finding  wine.  I 
had  to  come  to  California  several  times  a  year. 
I  have  done  that  for  the  last  several  years.  It  was 
not  my  first  trip  to  California. 

Q.  Well  it  is  the  first  trip  to  California  in 
which  you  ever  attempted  to  buy  wine  for  your 
own  account,  isn't  it? 

A.  Absolutely  not,  because  I  closed  a  contract 
with  Chateau  Montelena  the  year  prior. 

Q.  I  asked  you  if  that  transaction  between 
your  wife  under  the  name  of  Chateau  Montelena 
of  New  York,  that  transaction,  the  one  with  Feld- 
heym, was  the  first  transaction  in  which  you  or 
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she  had  ever  sought  to  buy  wine  on  your  own 
account  ? 

A.  That  is  correct.  We  used  a  wholesaler's 
license  there  because  we  had  that  line. 

Q.  Up  to  that  time,  you  had  been  simply  a 
middleman  or  broker? 

A.     Correct." 

Counsel's  last  two  questions  here  confused  Chateau 
Montelena  of  California  and  Chateau  Montelena  of 
New  York ;  no  previous  question  had  been  asked  as  to 
whether  that  was  the  first  time  that  Mr.  and  Mrs. 
Hermami  had  ever  acted  on  their  own  behalf.  The 
only  question  was  whether  that  was  the  first  trip  to 
California  made  on  their  own  behalf.  This  is  the 
meaning  which  must  be  given  to  the  entire  passage 
under  the  rule  that  when  testimony  is  subject  to  two 
interpretations  the  one  must  be  adopted  which  favors 
the  appellee  (unless  perhaps  where  "clearly  erro- 
neous"). Gates  v.  Gen.  Cas.  Co.,  120  Fed.  (2d)  925, 
929  (CCA  9) ;  U.S.  v.  Ingalls,  114  Fed.  (2d)  839,  842; 
Helvering  v.  Johnson,  104  Fed.  (2d)  140,  141,  afFd 
60  Sup.  Ct.  293;  U.  S.  v.  G amble- Skogmo,  91  Fed. 
(2d)  373,  374;  Columbian  Nat.  L.  Ins.  Co.  v.  Com- 
fort, 84  Fed.  (2d)  291,  292. 

(A.O.B.  p.  5)  "Hermann  came  to  San  Fran- 
cisco and  in  a  roundabout  way  learned  that  ap- 
pellants Bercut  were  holding  a  stock  of  wine 
(which  turned  out  to  be  the  26,691  cases  later 
covered  by  the  contract) 


*  *  *  a 


Whether  the  contract  price  was  definite  as  to  more 
than  26,691  cases  is  the  question  considered  in  our 
cross-appellant's  brief.  But  there  is  no  question  that 
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the  stock  consisted  of,  and  the  contract  referred  to, 

60,000  cases,  not  merely  26,691. 

(A.O.B.  p.  10)  "It  had  simply  happened  that 
in  February  1941,  or  two  years  before  the  deal 
with  Hermann,  the  Bercuts  had  obtained 
majority  control  and  management  of  a  cold  stor- 
age business  in  San  Francisco,  known  as  Mer- 
chants Ice  and  'Cold  Storage  Company." 

It  is  common  knowledge  such  things  don't  "simply 
happen". 

(A.O.B.  p.  26)  "There  is  no  evidence  that  any 
orders  were  taken  or  sales  made  under  either 
list." 

The  record  is  contrary.  Elman  testified   (R.  298)  : 

"Mr.  Bourquin.  Q.  Mr.  Elman,  prior  to  the 
date  of  April  27,  1943,  had  your  concern,  Park, 
Benziger,  sold  or  made  any  commitments  for  the 
sale  of  any  of  these  wines? 

A.     We  did  make  a  commitment  *  *  *. 

Q.     You  did  make  a  commitment? 

A.  We  did  make  a  commitment  for  the  sale 
of  that  wine  to  one  of  our  wholesalers. 

Mr.  Bourquin.  Q.  Without  telling  us  what 
it  was,  when  you  say  you  made  a  commitment, 
what  was  the  nature  of  your  commitment? 

A.     Took  an  order  for  it. 

Q.     Took  an  order,  accepted  an  order? 

A.    Yes. 

Q.     For  how  much  and  what  type  of  wine? 

A.  1200  cases  of  the  P  &  B  California  wines, 
which  we  had  purchased  from  the  Bercuts. 

Q.     Dry  or  sweet? 

A.     They  were  mixed." 
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Elman 's  testimony  at  R.  330  implies  that  this  order 
was  given  after  the  customer  saw  the  price  list.  More- 
over it  certainly  is  to  be  presumed  that  sales  were 
made  according  to  the  price  list  since  the  price  lists 
were  posted  under  requirement  of  the  laws  of  New 
York  (R.  305,  308,  312,  315,  316). 

(A.O.B.  p.  27)  "In  addition  to  that,  Elman 
who  was  not  an  accountant  or  auditor  and  who 
did  not  produce  any  accounts  or  books,  assumed 
that  the  appellee  would  have  an  overhead  expense 
of  six  per  cent  of  the  selling  price." 

Elman  was  vice-president  in  charge  of  sales  and 
promotion,  and  testified  from  his  knowledge,  did  not 
merely  "assume".  See, 

(R.  69)     "Q.     And  you  are  connected  with  the 
Park,  Benziger  Company,  are  you? 
A.    Yes,  sir. 

Q.  What  is  your  connection  with  the  corpo- 
ration? 

A.     I  am  the  vice-president." 

(R.  70)     "Q.    You  are  the  vice-president1? 

A.     In  charge  of  sales  and  promotion. 

Q.  Sales  and  promotion,  that  is  the  function 
committed  to  you,  is  it? 

A.    Yes,  sir. 

Q.  How  long  have  you  been  with  Park,  Ben- 
ziger ? 

A.     Since  1939,  sir." 

(R.  301)  "Q.  Mr.  Elman,  you  told  us  the 
other  day  that  you  as  vice-president  were  charged 
with  the  sales  and  promotion  of  the  product  of 
Park,  Benziger  &  Company,  is  that  correct? 

A.    That  is  correct,  sir. 


Q.  As  such  do  you  or  not  have  to  do  with  the 
costs  or  charges  that  your  company  incurred  in 
the  sales  and  promotion  of  those  products? 

A.     Yes,  definitely. 

Q.  Do  you  know  what  the  costs  and  charges 
to  your  company  were  and  ran  in  April  1943  for 
the  marketing  at  retail  of  commodities  of  the 
type  and  quantity  specified  in  Plaintiff's  Exhibit 
2  here? 

A.     Yes." 

(R.  302)  "The  Court.  Q.  How  long  did  you 
say  you  have  been  with  the  Park,  Benziger  Com- 
pany ? 

A.     Since  1939,  your  Honor. 

Q.  I  think  you  said  that  the  business  con- 
sisted of  imported  wines  and  whiskies  % 

A.     Yes. 

Q.  Did  you  have  anything  to  do  with  labeling 
and  marketing  those  imported  wines? 

A.  Yes,  your  Honor,  I  was  actively  engaged 
in  the  sales  and  x>romotion  of  all  the  merchandise 
of  Park,  Benziger. 

Q.    And  you  had  been  since  1939? 

A.     1939,  yes." 

(R.  304)  "Q.  Mr.  Elman,  what  would  the 
costs  and  charges  for  the  handling  and  promo- 
tion and  sales  of  wines 

The  Court.  Such  as  that  described  in  the  con- 
tract, Exhibit  2 

Mr.  Bourquin.    Q.   (continuing).    run  you 

per  case,  per  carload  or  per  thousand  cases  in 
April,  1943? 

A.  About  six  per  cent  of  the  juice,  the  sell- 
ing price,  your  Honor  *  *  * 
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The  Court.  Q.  Whether  it  was  1000  cases, 
5000  eases  or  30,000  cases? 

A.  It  was  based  on  the  total  volume  of  busi- 
ness we  do  per  year,  your  Honor. 

Mr.  Bourquin.  Q.  It  would  run  constantly 
irrespective,  as  the  court  has  asked  you,  of  the 
number  of  cases  involved? 

A.     That  is  right." 

(R.  313)  "Q.  Did  the  charges  that  you  have 
given  us,  six  per  cent  of  the  selling  price,  not 
include  your  transportation  charges  to  New 
York? 

A.  No  they  did  not  include  the  transporta- 
tion charges. 

Q.  Do  you  know  what  the  transportation 
charges  on  liquor  carloads — what  charges  pre- 
vailed for  the  shipment  of  such  from  San  Fran- 
cisco to  Park,  Benziger  in  New  York  in  April 
of  1943?" 

(R.  314)     "A.    Approximately  35  cents  a  case. 

Q.     Approximately  35  cents  a  case. 

A.     Freight  and  insurance. 

Q.  Were  there  any  other  charges  accruing 
to  you  in  the  operation  of  your*  business  in  the 
handling  of  wines  of  this  type  at  that  time  in 
New  York,  April  1943,  other  than  I  have  men- 
tioned, namely,  the  six  per  cent  operating  charge, 
and  you  mention  the  transportation  and  insur- 
ance? 

A.     None,  sir." 

(R.  315)  "Mr.  Bourquin.  I  will  call  atten- 
tion to  the  prices  filed  and  posted  for  wholesale 
by  Park,  Benziger  Company  of  California  P  &  B 
Brand  *  *  *" 

(R.  319)  "The  Witness.  You  want  the  out- 
line of  the  costs  of  that,  as  I  understand  I 
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Mr.  Bourquin.     Please. 

A.  This  merchandise  is  posted  at  these  prices 
f.o.b,  San  Francisco.  Therefore  there  wouldn't 
be  any  question  of  freight  entering-  into  those 
particular  prices,  they  were  sold  f.o.b.  here. 

Q.     And  insurance? 

A.  Freight  and  insurance.  There  would  be 
no  handling  on  our  end  of  it  there,  other  than 
a  rebilling  process  for  wholesale  sale,  since  it  was 
sold  to  the  buyer  here  in  Han  Francisco.  The 
only  work  that  we  would  possibly  do  would  be  the 
rebilling  of  the  merchandise  to  the  people  we  sold 
it  to.  We  figured  the  overhead  on  that  at  two  per 

cent,  sir. 

#  *  •*•  *  '  *  *  * 

Q.  So  in  the  wholesale  you  are  charged  with 
twro  per  cent,  and  in  the  retail  six  per  cent  plus 
35  cents  a  case  ? 

A.     Transportation  and  insurance." 

(A.O.B.  p.  28)  "The  foregoing  is  all  the  evi- 
dence laid  by  appellee  before  the  jury  as  a  basis 

of  supposing  or  finding  a  loss  of  expected  profits 

*  *  *  ?> 

In  addition  to  the  testimony  quoted  on  pages  27-8 
of   appellants'    brief,   plaintiff   also   introduced    evi- 
dence as  to  the  state  of  the  wine  market  at  the  execu- 
tion of  the  contract  and  soon  afterwards.  See: 
Owlet  (R.  232-7)  ;  Lusinehi  (R.  253-4)  ; 

(quoted  in  Appendix  "B"    infra); 
Elman  (R.  300,  320)  ; 

(quoted  in  part,  supra). 
(A.O.B.  p.  28)     "Appellee  made  no  proof  of 
the  cost  of  the  labels." 
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Appellee  proved  that  the  selling  expense  on  retail 
sales  was  6%.  Details  could  have  been  asked  on  cross- 
examination  but  were  not.  See  cross-examination  of 
Elman  (R.  320-40). 

(A.O.B.  p.  29)  "Any  profits  made  by  appel- 
lee were  immediately  paid  out  by  it  in  the  form 
of  dividends  to  Finlay,  Holt  &  Company  (R. 
338)." 

The  testimony  is  that  payments  to  Finlay,  Holt  & 
Company  (the  present  corporation)  were  made  at  the 
end  of  each  year  (R.  338)  : 

"Q.  Then  if,  as  and  when  Park,  Benziger  & 
Company  made  any  profit  since,  it  has  immedi- 
ately been  paid  out  in  dividends  to  Finlay,  Holt 
&  Company,  hasn't  it? 

A.  Not  immediately;  at  the  expiration  of  the 
year." 
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Appendix  B 

(R.  2:31-5)  Pierre  J.  Cholet, 

called  as  a  witness  on  behalf  of  plaintiff:;  sworn. 

"Q.     What  is  your  business,  please? 

A.     Wine  merchant. 

Q.  Wine  merchant.  May  I  ask  how  long  you 
have  been  in  the  wine  business? 

A.     Ever  since  1933  in  this  country,  and  previ- 
ous to  that  in  Europe. 
******* 

Q.  How  long  have  you  been  in  business  in 
California  ? 

A.     Since  October,  1942. 

Q.  Where  prior  to  that  time  had  you  done 
your  business  in  the  United  States? 

A.  I  was  in  the  East.  I  had  a  consulting 
business  in  New  York  up  to  1939.  Then  I  be- 
came associated  with  California  Wine  Sales,  of 
Lodi,  California,  as  Gulf  Coast  manager,  sta- 
tioned in  New  Orleans,  and  covered  all  the  terri- 
tory of  Texas,  Louisiana  and  Florida. 

Q.     That  was  what  period,  please? 

A.  That  was  from  1939  to  January,  1942; 
September,  1939  to  January,  1942. 

Q.  Prior  to  your  entry  in  business  in  the 
United  States,  you  said  you  had  been  in  business 
in  Europe,  in  the  wine  business. 

A.     Yes;  my  family  was  in  the  wine  business. 

Q.     What  part  of  Europe,  please? 

A.     In  Tours,  France. 

Q.  So  you  were  born  and  raised  in  the  wine 
business  ? 

A.    Yes. 


Q.  At  the  present  time  what  is  the  nature  of 
your  wine  business? 

A.  Well,  producing  wine  and  buying-  wine, 
and  shipping  wine  in  bulk. 

Q.  Are  you  familiar  with  the  wine  industry 
and  the  circumstances  of  it  in  'California? 

A.    Yes,  I  am. 

Q.  Were  you  familiar  with  it  prior  to  Janu- 
ary of  1943? 

A.     Yes,  I  was. 

Q.  Will  you  please  tell  us,  Mr.  Cholet,  what 
was  the  circumstance  of  the  wine  industry,  what 
was  the  situation  in  it  in  1942  and  at  the  open- 
ing of  1943,  with  particular  reference  to  wines 
of  the  types  we  have  spoken  of  here,  still  wine? 

A.  Well,  the  demand  for  wine  started  to  be- 
come very  active  in  the  spring  of  1942,  and  the 
prices  naturally  started  to  climb,  as  the  demand 
became  greater,  and  several  large  whisky  outfits 
came  into  the  State  of  California  and  started 
buying  wineries  and  accumulating  inventories 
sometime  in  the  fall  of  1942,  I  believe  it  was, 
and  created  a  great  shortage,  with  the  result  that 
the  majority  of  the  bottlers  of  the  country  were 
without  a  source  of  supply,  and  started  coming 
to  California  to  look  for  new  sources  of  supply. 
I  was  one  of  them.  As  a  matter  of  fact,  I  came 
here  in  October  because  my  partner  wras  ill,  and 
there  was  no  sense  of  being  out  selling  when  we 
had  no  merchandise  for  sale.  We  were  brokers  at 
that  time,  and  we  were  forced  into  the  produc- 
ing business  because  we  had  to  get  wine. 

Q.  So  you  came  to  California  in  the  latter 
part  of  1942  to  meet  that  situation? 

A.    Yes. 
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Q.  What  was  the  influence  and  the  progress 
of  the  situation  from  October,  1942  up,  on  through 
the  early  months  of  1943? 

A.     It  became  much   worse,  because  all   these 

bottlers    were    here    and   were   knocking    at   the 

doors  of  the  wineries,  and  the  producers,  every 

day,  and  getting  everyone  crazy,  and  naturally 

when  the  next  one  came  the  price  had  gone  up 

a  little  bit  and  no   sales  had  been  made.   That 

went  on  until  the  time  that  OP  A  stepped  in  to 

attempt  to  put  a  stop  to  the  craze  of  price  raising. 
*  *  *  *  *  *  * 

Q.  Let  me  ask  you,  at  that  time  and  on  from 
that  period  was  there  any  market  in  California 
and  San  Francisco  for  wine  of  that  type? 

A.     There  was  a  very  active  market,  and  there 

still  is.     As  a  matter  of  fact,  it  is  still  rather 

difficult,  it  is  difficult  for  us,  especially  as  wine 

merchants  to  find  even  ordinary  wine.  We  have 

stopped   looking   for   that   class   of  merchandise 

long  ago. 
******* 

A.  There  are  many  people,  such  as  ourselves, 
who  would  like  to  buy  it,  and  there  are  many 
consumers  who  would  buy  a  bottle  directly  from 
the  liquor  store. 

Q.  Do  you  know,  and  did  you  know  during 
the  period  1943  commencing  with  the  months  of 
March  and  April  and  running  through  the  year, 
whether  wines  of  similar  type  were  being  bottled 
and  sold  in  San  Francisco  and  California? 

A.     Oh,  yes. 

Q.  Do  you  know  whether  concerns  were  han- 
dling similar  wines? 

A.     Yes. 
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Q.  Will  you  tell  us  whether  or  not  owing-  to 
the  influence  and  demand  created,  as  you  have  de- 
scribed, since  the  latter  part  of  1942,  that  there 
has  since  that  time  and  continues  up  to  now  to 
be  a  most  active  market  for  that  type  of  wine  in 
California  that  we  have  ever  experienced? 

A.    Yes,  it  has. 

Q.  Do  you  know,  Mr.  Cholet,  what  the  price 
reaction  was  to  those  conditions  in  that  type  of 
wine  in  the  months  of  January,  February,  March, 
April  and  May,  1943? 

A.     They  went  up  in  price." 


(R.  253-4)  Marcel  Lusinchi, 
called  as  a  witness  on  behalf  of  plaintiff;  sworn. 

"Mrs.  Herzig.  Q.  Mr.  Lusinchi,  will  you 
please  state  your  business? 

A.  Division  merchandise  manager,  City  of 
Paris  Dry  Goods  Company. 

Q.     How  long  have  you  held  that  position? 

A.     Around  nine  years. 

Q.     Do  you  live  in  San  Francisco? 

A.    Yes. 

Q.  Now,  Mr.  Lusinchi,  in  your  position  have 
you  purchased  wines  which  have  been  made  in 
the  State  of  California? 

A.    Yes. 

Q.     Over  the  last  eight  or  nine  years? 

A.    Yes. 

Q.  Are  you  familiar  with  the  conditions  in  the 
market  on  wines? 

A.     At  the  present  time? 
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A.    Yes. 

Q.  Were  you  familiar  with  those  conditions 
in  January  of  1943? 

A.     Yes. 

Q.     And  throughout  the  year  1943? 

A.     Yes. 

Q.  Did  you  know  about  the  market  conditions 
in  the  fall  of  1942? 

A.    Yes. 

Q.  Would  you  state  what  was  happening  about 
that  time? 

A.  Well,  at  that  particular  time,  due  to  condi- 
tions in  Europe,  there  was  a  shortage  in  this 
country,  and  the  market  tended  to  rise,  and  there 
still  is  a  shortage  of  California  wines  in  the  State 
today. 

Q.  What  effect  did  that  have  on  the  price  of 
wines  in  general? 

A.     The  wines  started  to  increase  in  price." 
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IN"  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually and  as  Copartners  doing  business  as 
P  &  J  Cellars  (a  Copartnership), 

Appellants, 

vs. 

Park,  Benziger  &  Co.,  Inc.  (a  Corporation), 

Appellee, 
and 

Park,  Benziger  &  Co.,  Inc.  (a  Corporation), 

Cross- Appellant, 
vs. 

Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually and  as  Copartners  doing  business  as 
P  &  J  Cellars  (a  Copartnership), 

Cross-Appellees. 


REPLY  BRIEF  FOR  APPELLANTS. 


May  it  please  the  Court: 

At  appellee's  page  3  we  are  loosely  charged  with  "irre- 
sponsible misstatements",  set  forth  in  their  Appendix  A. 
Our  reply  in  our  Appendix  A  hereto  demonstrates  that 
there  is  neither  irresponsibility  nor  misstatement. 

The  "impression"  at  their  page  3  about  "inexperienced 
innocents"  misses  the  point  of  the  evidence,  which  was 
simply  offered  to  show  that  the  sellers  were  not  wine  mer- 
chants, but  simply  in  the  course  of  other  activities  entered 
fortuitously  into  the  wine  storage  transaction  detailed  at 
our  Opening  pages  10  and  11,  in  an  effort  to  make  use  of 
some  idle  space  in  a  cold  storage  warehouse. 

We  follow  the  sequence  of  appellee's  brief  in  our  reply 
to  it: 

Appellee's  pages  4  to  12:  We  agree  that  the  case  falls 
under  Calif.  Civil  Code  §  1787,  and  in  our  Opening  we 
argued  from  that  premise.  We  agree  that  it  does  not  come 
under  subsection  (3)  and  that  it  does  come  under  (2), 
because  there  was  not  "an  available  market".  However, 
that  true  premise  is  broadened  by  appellee  at  its  pages 
6  and  7  into  a  false  premise  by  crossing  over  into  the 
market  unavailability  basic  to  subsection  (2)  the  "special 
circumstances ' ''  connected  expressly  and  solely  with  market 
availability  under  subsection  (3) ;  and  then  apellee's  cross- 
over is  made  pregnant  with  worse  confusion  on  the  way 
over  by  the  innuendo  at  their  page  6  that  the  "special 
circumstances"  connected  with  market  availability  under 
(3)  means  "loss  of  profits  upon  a  specific  resale  contract". 
That  innuendo  is  utterly  without  any  support  in  the  law. 
Appellee  cites  no  case,  and  we  believe  that  none  can  be 
cited,  in  support  oi'  the  proposition  that  when  the  goods 
are  available  in  the  market  the  buyer  may  nevertheless 


collect  loss  of  expected  profits  on  resale.  He  may  not;  the 
proper  measure  in  a  case  of  availability  is  the  excess  of 
market  price  over  contract  price,  "because  the  purchaser 
having  the  money  in  his  hands  may  go  into  the  market  and 
buy",  Williston,  Sales,  §  599;  46  Am,  Jur.  803.  The  "spe- 
cial circumstances"  stated  in  subsection  (3)  have  the 
meaning  illustrated  in  the  following  passage  in  Williston, 
Sales,  §  599: 

"  It  may  be  that  no  market  exists  at  the  place  where 
delivery  was  due.  The  nearest  available  market  fur- 
nishes the  basis  under  such  circumstances ;  the  expense 
of  obtaining  and  transporting  the  goods  from  that 
market  to  the  place  where  delivery  is  due  being  added. 
It  will  not  infrequently  happen  that  goods  have  no 
market  value  or  none  which  can  be  determined  with 
any  exactness.  Wherever  goods  are  of  a  special  kind 
or  are  of  a  peculiarly  good  or  bad  grade  or  quality, 
this  is  likely  to  occur.  In  such  a  case  the  court  must 
determine  the  value  of  the  goods  as  best  it  can  by 
considering  the  expense  to  the  buyer  of  securing  simi- 
lar goods,  or  goods  which  would  equally  well  serve  the 
purpose." 

Loss  of  expected  profits,  i.e.,  gain  prevented,  because  of 
unavailability  of  the  goods  elsewhere  in  the  market  must, 
under  subsection  (2),  be  shown  to  be  a  "loss  directly  and 
naturally*  resulting  in  the  ordinary  course  of  events,  from 
the  seller's  breach  of  contract",  and  it  is  not  such  a  loss 
if  at  the  time  the  contract  was  entered  into  the  seller  did 
not  know  that  other  goods  of  the  kind  contracted  for  could 
not  be  obtained  by  the  buyer.  There  is  no  conflict,  contra- 
diction or  inconsistency  between  the  authorities  cited  in  our 


*The  term  "naturally"  comes  from  the  text  of  Baron  Alder- 
son's  statement  in  Hadley  v.  Baxendale,  where  he  defined  it  as 
meaning  "according  to  the  usual  course  of  things".  And  see 
Williston,  Contracts,  §  1356. 


Opening  pages  39  to  53  and  the  cases  cited  by  appellee,  for 
in  none  of  the  latter  was  the  question  at  bar  discussed,  and 
not  one  of  them  cites  or  discusses  the  Sales  Act.  On  the 
contrary,  Marcus  &  Co.  v.  K.  L.  G.  Baking  Co.,  3  Atl.  2d 
627,  decided  nineteen  years  after  appellee's  principal  case 
of  Orester  v.  Dayton  Rubber  Mfg.  Co.,  126  N.E.  510,  cites 
and  fully  discusses  the  Sales  Act. 

Pages  12  and  13:  We  are  charged  with  miscopying 
Williston,  Contracts,  §  1347.  We  did  not  miscopy.  At  our 
Opening  page  47  we  said  that  "in  that  section  Williston 
said,  'When  a  defendant  has  been  notified,'  "  etc.  That  is 
exactly  Avhat  Williston  said,  and  our  quotation  of  him  is  a 
true  one.  The  revised  edition  of  his  Contracts  was  written 
by  Thompson  who  changed  the  words  to,  "When  a  defend- 
ant has  reason  to  know",  etc.  Under  either  text  our  mo- 
tion for  a  directed  verdict  was  good.  Appellee  simply 
makes  a  loose  and  unfounded  charge  of  misquotation  in  an 
effort  to  bolster  a  bad  argument,  the  argument  being  bad 
because  it  in  turn  is  a  loose  and  unfounded  assertion,  at 
their  page  12,  that  "the  defendants  had  reason  to  know  of 
the  condition  of  the  wine  market".  The  relevant  time  of 
knowledge  is  the  day,  January  29,  1943,  when  the  contract 
was  entered  into,  and  the  evidence  spread  at  our  Opening 
pages  10  and  11  is  positive,  clear,  uncontradicted,  and 
credible,  that  at  that  time  the  Bercuts  were  ignorant  of 
the  fact  that  if  they  therefore  breached  the  contract  other 
wine  would  not  be  obtainable  in  the  market.  The  testimony 
is  clear,  and  the  astute  trial  counsel  of  appellee  carefully 
refrained  from  cross-examining  either  of  the  Bercuts  about 
it,  no  doubt  because  his  witness  Hermann  had  already 
admitted  on  cross-examination  that  when  the  contract  was 
entered  into  he,  Hermann,  knew  that  the  Bercuts  were 
novices  in  the  wine  business.  (See  our  Opening  page  9.) 
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To  sustain  a  verdict,  appellee  should  have  destroyed  our 
evidence  by  cross-examination  or  opposing  evidence,  rather 
than  by  loose  words  in  a  lawyer's  brief.  Their  present 
loose  talk  does  not  create  an  opposing  presumption  against 
the  evidence,  and  even  it'  it  did  the  presumption  would  fall 
before  the  uncontradicted  testimony  of  even  a  party  to  the 
cause,  Ariasi  v.  Orient  Ins.  Co.,'  9  Cir.,  50  F.  2d  548,  where 
it  is  laid  down  that  "in  the  absence  of  all  contradictory 
evidence  and  any  inherent  improbability  in  the  testimony, 
the  Court  cannot  arbitrarily  reject  the  testimony  of  a 
witness  whose  testimony  appears  credible".  (50  F.  2d  at 
551,  col.  2.)  Appellee's  sole  citation  is  to  Spore  v.  Wash- 
ington, 96  Cal.  App.  345,  274  Pac.  407,  which  was  a  suit  for 
damages  for  personal  injuries  arising  from  a  defect  in  the 
premises  of  a  building  against  a  defendant  who  breached  a 
duty  to  inspect  for  defects,  a  field  utterly  foreign  to  the 
present  issue  before  the  Court.  Where,  in  the  law  of  Sales, 
can  one  find  a  ruling  that  a  seller  is  under  a  duty  to  investi- 
gate availability  of  the  goods  elsewhere  at  some  future 
date,  before  entering  into  a  contract  of  sale! 

Pages  14,  15  and  16:  Appellee  cites  as  the  "Governing 
Law"  the  two  local  cases  of  Natural  Soda  Products  Co.  v. 
Los  Angeles,  23  Cal.  2d  193,  and  Hacker  Pipe  &  Supply 
Co.  v.  Chapman  Valve  Mfg.  Co.,  17  Cal.  App.  2d  265.  Very 
well,  let  the  Law  of  those  cases  Govern  the  one  at  bar.  It 
is  laid  down  in  the  latter,  17  Cal.  App.  2d  at  267,  that  the 
requirement  of  the  law  is  "that  the  best  evidence  be 
adduced  of  which  the  nature  of  the  case  is  capable".  In 
both  of  the  cited  cases  the  plaintiffs  carefuly  accepted  and 
met  that  test.  In  the  Hacker  case  the  plaintiff  jobber 
proved  the  actual  sales  made  by  itself  during  the  life  of 
the  contract,  and  its  actual  profit  experience  thereunder, 
and  applied  that  profit  experience  as  a  proved  test  of  the 


additional  profit  it  would  have  made  in  its  established 
business  upon  the  additional  volume  sold  during  the  same 
period  of  time  in  its  exclusive  territory  by  defendant  in 
violation  of  the  exclusive  right  of  the  plaintiff.  Similarly, 
in  the  Natural  Soda  Products  Company  case,  the  plaintiff 
had  operated  its  first  or  older  plant  for  five  years  before 
the  tort  flooded  the  second  or  new  plant  for  processing  the 
identical  natural  chemical  compound;  and  the  plaintiff 
accepted  and  met  the  requirement  that  lost  profits  be 
proved  by  the  best  evidence,  by  proving  (23  Cal.  2d  at  199- 
200) :  actual  sales  in  the  two  years  preceding  the  tort ;  that 
prices  were  stable;  unit  costs  based  upon  "detailed  figures 
concerning  actual  expenses,  such  as  labor,  depreciation, 
insurance,  taxes,  and  royalties";  and  proved  capacity  of 
plant. 

Those  two  cases  are  against  appellee ;  they  strongly  sup- 
port the  defense  motion  for  a  directed  verdict.  At  bar, 
appellee  offered  only  the  poorest  evidence,  not  the  best. 

Pages  16  to  19:  Appellee's  assertion  that  all  our  cita- 
tions are  "bad  law"  is  based  upon  the  assumption  that  a 
revolution  was  worked  in  California  law  by  the  Natural 
Soda  Products  Company  case,  supra,  which  simply  held 
that  the  particular  evidence  was  satisfactory  and  sufficient. 
The  assumption  of  revolutionary  law  is  unfounded.  The 
case  lays  down  no  new  law  and  is  perfectly  consistent  with 
the  California  cases  cited  in  our  Opening.  The  cases  in 
which  an  award  has  been  sustained  are  those  wherein  the 
proof  (1)  has  been  based  upon  profit  experience  of  the 
particular  claimant,  thus  providing  a  satisfactory  basis  of 
reasonable  estimate,  and  (2)  the  evidence  of  that  experi- 
ence has  been  the  best  evidence  of  which  the  case  permits. 

The  required  experience  is  an  "operating  experience 
sufficient  to  permit  a  reasonable  estimate  of  probable  in- 


come  and  expense",  Natural  Soda  Products  Co.  case,  23 
Cal.  2d  at  199,  which  is  of  course  lacking  in  the  case  of  a 
new  enterprise  or  business  not  yet  launched,  i.e.,  there  are 
no  provable  data  furnished  by  actual  operating  experi- 
ence; and  the  requisite  operating  experience  is  equally 
lacking  if  an  established  business  adds  a  new  or  unestab- 
lished  line  of  goods,  Thrift  Wholesale  Inc.  v.  Malkinillion 
Corp.,  50  F.  Supp.  998,  at  1000,  col.  2. 

The  requirement  of  the  best  evidence  of  provable  data 
based  on  experience  is  not  met  by  the  loose  percentage 
estimate  of  the  interested  Elman:  "Litigants  cannot  be 
permitted  to  estimate  the  money  out  of  the  coffers  of  their 
opponents  in  this  reckless  way",  Central  Coal  &  Coke  Co. 
v.  Hartman,  111  Fed.  96,  102. 

Pages  19  to  23:  Appellee  says  at  his  page  20  that  four 
named  witnesses  testified  to  facts  that  proved  that  all  of 
the  tens  of  thousands  of  cases  of  wine  could  have  been 
sold  at  the  "list  prices".  There  is  not  a  scintilla  of  evi- 
dence that  so  much  as  one  case  of  wine  was  ever  sold  at 
those  prices;  and  those  witneses  merely  testified  in  sub- 
stance to  a  strong  demand  and  a  rising  market.  After  the 
publication  of  the  list,  and  separately  from  the  contract 
sued  upon,  appellee  bought  at  least  2500  cases  of  other 
California  wine  from  appellant  (R.  88),  but  made  no  proof, 
detailed  or  otherwise,  of  its  resale  prices  or  selling  expense 
or  profit  experience,  although  the  evidence  must  have  been 
readily  available  in  its  books  of  account,  nor  any  proof  of 
experience  with  the  eight  or  nine  or  ten  thousand  cases  of 
California  wine  (see  our  Opening  pages  24  and  25)  ob- 
tained from  others  in  California  in  1942,  the  very  period 
as  to  which  their  witnesses  testified  to  a  strong  market. 
See  the  ninth  ground  of  our  motion  for  a  directed  verdict, 
R.  467,  that  appellee  "instead  of  turning  to  better  evi- 


dence  has  used  worse  or  poor  evidence  by  way  of  opinion 
or  estimate  or  guesswork".  Whether  rising,  stable  or 
falling  market,  appellee  had  better  evidence,  the  best  evi- 
dence, hidden  away  unused  in  its  books  of  account,  cover- 
ing its  own  transactions  in  California  wine  to  the  extent 
of  thousands  of  cases  during  the  market  period  in  question. 

At  its  page  22  appellee  seeks  to  avoid  the  requirement 
of  the  established  rule  that  any  award  for  gain  prevented 
must  be  based  upon  provable  data  furnished  by  experience 
by  arguing,  in  effect,  that  it  was  'a  business  house  that 
throughout  all  previous  years  was  inexperienced  in  com- 
modity shortages;  it  says  that  "plaintiff's  past  profits 
were  before  the  shortage".  There  is  not  a  scintilla  of  evi- 
dence in  the  record  as  to  what  profits  appellee  ever  made 
in  any  year  or  at  any  time,  but  the  proof  is  confined  to 
the  loose,  vague  and  general  statement  about  a  single  item 
that  its  wine  sales  manager  called  "overhead".  The  truth 
is  that  what  appellee  is  seeking  in  that  argument  at  page 
22  to  do  is  to  attempt  to  sustain  an  award  based  on  the 
highly  inflated  prices  stated  in  its  posted  lists  for  the 
months  of  March  and  April,  1943,  and  without  regard  to 
the  effort  that  has  been  made  by  the  Congress  and  the 
price  agency  created  by  it  to  stop  or  control  inflation  and 
place  a  limit  or  ceiling  on  permitted  prices.  In  the  last 
analysis  that  argument  on  page  22  is  simply  an  effort  by 
circumlocution  to  ignore,  and  to  invite  this  Court  to  ignore, 
the  O.P.A.  ceiling. 

Pages  23  to  27:  Appellee  fails  to  point  to  any  evidence 
as  to  cost  of  washing  and  polishing  the  bottles.  And  there 
is  no  basis  for  the  naked  assumption  at  their  page  26  that 
"the  cost  of  printing  labels  was  part  of  the  regular  over- 
head". Labels  are  part  of  the  production  of  the  container 
of  packaged  goods,  and  their  cost  is  a  production  cost. 
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Similarly,  interest,  "the  cost  of  capital",  is  never  included 
in  "overhead".  Overhead  "may  be  said  to  include  broadly 
the  continuous  expenses  of  a  business,  irrespective  of  the 
outlay  on  particular  contracts",  46  C.J.  1161. 

Pages  29  and  30 :  The  curious  argument  is  made, ' '  O.P. A. 
Limitation  Outside  of  Issues  Because  Not  Pleaded".  The 
mention  of  'illegality"  in  Rule  8(c)  FRCP  relates  to 
illegality  in  the  contract  sued  upon  in  the  "preceding 
pleading",  not  to  an  illegal  excess  in  the  amount  of  pre- 
vented gain  attempted  to  be  proved  by  a  plaintiff  for 
breach  of  a  legal  contract.  Shelley  v.  Hart,  112  Cal.  App. 
231,  242-243,  297  Pac.  82,  87. 

Pages  30  to  38:  In  these  pages  the  appellee  deliberately 
attempts  to  confuse  and  mislead.  The  trial  theory  was 
this:  the  appellee  was  suing  upon  an  alleged  repudiation 
occurring  on  April  27,  1943,  and  attempted  to  make  proof 
of  market  value  subsequent  to  that  date.  Market  value  was 
relevant  only  if  there  was  a  market,  i.e.,  if  the  wine  was 
available  elsewhere ;  and  there  was  none  available.  Even  if 
available  in  the  market,  then  under  California  law  the 
inquiry  into  market  value  would  be  confined  to  the  day, 
April  27,  1943.  (See  Defense  Request  No.  22,  R.  50  and  51, 
and  comment  at  R.  493.)  Appellee's  attempt  to  prove 
market  value  took  the  form  of  an  attempt  to  prove  the 
prices  at  which  appellant  subsequently  sold  the  wine  to 
others  over  a  period  of  months.  The  portions  of  the  rec- 
ord, R.  255-261,  quoted  at  appellee's  pages  31,  32  and  33, 
occurred  in  the  course  of  appellee's  attempt  to  lay  dam- 
ages on  the  excess  of  market  value  over  the  contract  price, 
notwithstanding  there  was  no  available  market.  There- 
after, at  R.  297,  appellee  recalled  Elman  as  a  witness  and 
changed  its  own  trial  theory  from  R.  298  onward.  Under 
appellee's  changed  theory  appellants  made  no  attempt  to 


confine  proof  to  the  clay,  April  27,  1943,  because  appellee's 
new  theory  went  for  loss  of  profits,  i.e.,  gain  prevented 
after  April  2.7,  1943,  through  the  life  of  the  contract. 
Under  that  changed  trial  theory  of  appellee,  any  matter 
that  had  occurred  before  April  27,  1943,  or  that  thereafter 
occurred  up  to  the  time  of  the  trial,  that  would  furnish 
provable  data  of  profit  experience  or  that  would  have  a 
relevant  bearing  thereon,  would  be  admissible;  and  at  no 
time  during  the  trial  did  we  ever  object  to  the  offer  of  such 
data,  nor  indeed  would  it  ever  have  occurred  to  us  to  have 
made  an  objection  to  such  an  offer,  in  view  of  the  well 
known  rule  long  established  in  California  in  the  leading 
case  of  Shoemaker  v.  Acker,  116  Cal.  239,  where  at  247  the 
rule  was  stated  as  follows : 

"This  rendered  the  offered  evidence  more  valuable; 
for  in  an  action  upon  a  contract  which  contemplates 
a  long  period  of  time  for  performance,  if  the  trial  be 
delayed,  the  conditions  existing  at  the  time  of  the 
trial,  as  affecting  the  prospective  profits,  may  be 
shown.  In  such  a  case  'parties  are  entitled  to  the 
benefit  of  any  facts  transpiring  subsequently  to  the 
bringing  of  the  action  which  show  more  clearly  the 
gains  prevented  by  the  breach  complained  of,  or  the 
damages  sustained  from  such  a  cause  of  action,  or  any 
other,  the  injurious  effects  of  which  extended  into  the 
future.'  (Sutherland  on  Damages,  sec.  107.  See  also, 
Tahoe  Ice  Co.  v.  Union  Ice  Co.  [109  Cal.  242],  supra.)  " 

Pages  40  to  42:  To  understand  appellee's  argument 
about  Price  Regulations,  a  brief  statement  is  needed.  The 
first  of  the  price  regulations  during  the  present  war  be- 
came effective  on  May  11,  1942,  and  was  known  as  the 
General  Maximum  Trice  Regulation  (GMPR).  It  used  the 
base-period  method  of  pricing,  and  the  base-period  used 
was  March,  1942.  In  §  1499.2  maximum  prices  were  stated 
n.s.  follows : 
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"§  1499.2.  Maximum  prices  for  commodities  and 
services;  general  provisions.  Except  as  otherwise  pro- 
vided in  this  regulation,  the  'seller's'  maximum  price 
for  any  commodity  or  service  shall  be : 

(a.)  The  highest  price  charged  by  the  seller  during 
March,  1942: 

(1)  For  the  same  commodity  or  service;  or 

(2)  11'  no  charge  was  made  for  the  same  com- 
modity or  service,  for  the  similar  commodity  or  service 
most  nearly  like  it;  or 

(b)  If  the  seller's  maximum  price  cannot  be  deter- 
mined under  paragraph  (a),  the  highest  price  charged 
during  March,  1942,  by  the  'most  closely  competitive 
seller  of  the  same  class': 

(1)  For  the  same  commodity  or  service;  or 

(2)  If  no  charge  was  made  for  the  same  commodity 
or  service,  for  the  similar  commodity  or  service  most 
nearly  like  it." 

It  was  stated  at  page  33  of  the  Fourth  Quarterly  Report 
of  the  Office  of  Price  Administration,  for  the  period  ended 
January  31,  1943,  that: 

"When  the  General  Maximum  Price  Regulation  was 
issued  in  May,  1942,  fixing  the  prices  of  thousands  of 
commodities  at  the  highest  price  charged  by  the  seller 
during  the  previous  March,  it  was  realized  that  this 
method  of  a  general  price  freeze  could  hardly  provide 
a  permanent  solution  to  the  problem  of  controlling  all 
the  items  covered  by  the  regulation.  It  was  found 
necessary  to  move  many  commodities  out  of  the 
GMPR  as  rapidly  as  possible." 

On  August  9,  1943,  brewery,  distillery  and  winery  products 
were  moved  out  of  the  GMPR  by  MPR  445,  effective 
August  14,  1943.  In  that  movement  of  those  products  from 
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the  one  regulation  to  the  other,  the  technique  of  price  con- 
trol of  those  commodities  was  changed  from  the  base- 
period  technique  to  the  cost-plus  pricing  technique.  In  our 
Opening  pages  67  and  68  we  give  detailed  reference  to  the 
contents  of  MPR  445,  showing  that  it  imposed  a  ceiling 
markup  of  25 /r  over  defined  net  cost,  and  that  that  ceiling 
applied  to  appellee  as  a  "wholesaler"  as  defined  in  MPR 
445,  being  a  person  engaged  in  the  business  of  buying  and 
selling  wine,  without  changing  the  form  thereof,  to  persons 
other  than  consumers.  The  "definitions"  in  MPR  445  are 
contained  in  §  7.12  thereof,  and  the  definition  of  a  "proc- 
essor" is  therein  given  as  follows: 

"  'Processor'  means  any  person  who: 

(i)  Produces  or  blends  distilled  spirits  or  w4ne, 
including  (but  not  limited  to)  a  distiller,  rectifier  or 
vintner ;  or  who 

(ii)  Bottles  under  any  brand  name  distilled  spirits 
or  wine  belonging  to  him,  or  who 

(iii)  Causes  distilled  spirits  or  wine  to  be  bottled 
or  blended  for  his  account  under  his  own  brand 
name." 

The  definition  of  "wholesaler"  is  therein  given  as  follows: 
"  'Wholesaler'  means  any  person  (except  a  monop- 
oly state  or  primary  distributing  agent)  engaged  in 
the  business  of  buying  and  selling  distilled  spirits 
and/or  wine  without  changing  the  form  thereof,  to 
persons  other  than  consumers." 

In  our  Opening  we  asserted  that  appellee  is  a  wholesaler. 
At  its  pages  40  to  42  appellee  asserts  that  it  is  a  processor. 
If  a  wholesaler,  it  came  under  MPR  445.  If  a  processor,  it 
was  excluded  under  §  4.1,  i.e.,  processors  were  left  under 
the  GMPR. 
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Contrasting  the  foregoing  definitions  of  "processor"  and 
"wholesaler"  it  will  be  seen  that  the  test  is,  Did  appellee 
change  the  form  of  the  wine?  With  respect  to  the  60,000 
cases  mentioned  in  the  contract  we  are  not  concerned  with 
the  33,309  cases  not  yet  bottled  or  in  existence,  but  are 
concerned  only  with  the  26,691  cases  already  bottled,  be- 
cause it  was  only  the  latter  wine  that  was  submitted  to  the 
jury  as  a  basis  for  their  verdict.  As  to  the  26,691  cases, 
appellee  did  not  change  the  form  thereof  from  bulk  to 
bottled  wine,  because  it  had  already  been  in  bottled  form 
for  some  years  when  the  contract  was  entered'  into  in 
January,  1943.  Appellee  did  not  produce  or  blend  the 
wine,  because  it  had  already  been  produced,  blended  and 
bottled  for  some  years.  Appellee  did  not  bottle  "under 
any  brand  name  distilled  spirits  or  wine  belonging  to  him", 
because  the  bottling  had  been  completed  some  years  before 
the  contract  was  entered  into  in  January,  1943,  at  a  time 
when  the  wine  not  only  did  not  belong  to  appellee,  but 
appellee  was  even  ignorant  of  its  existence.  Nor  did  ap- 
pellee cause  "wine  to  be  bottled  or  blended  for  his  account 
under  his  own  brand  name",  because  the  wine  had  been 
bottled  and  blended  by  appellants  for  their  own  account 
years  before  they  ever  heard  of  the  existence  of  appellee. 
At  its  page  41  appellee  premises  its  argument  with  the 
innuendo  that  bottling  and  labeling  are  identical.  It  is 
self-evident  that  bottling  wine  is  one  thing,  labeling  it  is 
another.  It  is  not  to  be  supposed  that  a  wine  wholesaler 
can  at  his  own  caprice  take  himself  out  from  under  MPR 
445  merely  by  using  a  rubber  stamp  or  a  print  shop  upon 
the  exterior  of  bottles  of  wine,  produced,  blended  and 
bottled  by  someone  else  for  the  latter 's  account,  but  that  is 
all  that  appellee's  label  argument  amounts  to. 
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Pages  42  to  44:  Appellee  argues  that  under  §  5.10  of 
MPR  445  it  could  sell  and  continue  to  sell  wine  at  the 
prices  stated  in  the  wholesale  and  retail  price  lists  posted 
with  the  New  York  State  Liquor  Authority,  Plaintiff's 
Exhibits  14  and  15,  R.  308-311  and  R.  316-318.  MPR  445 
§  5.10  reads  as  follows : 

''Dates  on  which  This  Article  [Article  V — Maximum 
Prices  for  Sales  of  Packaged  Distilled  Spirits  and 
Packaged  Wine  by  Wholesalers,  Retailers,  Monopoly 
States  and  Primary  Distributing  Agents]  shall)  apply. 
This  Article,  except  as  otherwise  provided,  shall  apply 
to  all  sales  or  offers  to  sell  of  packaged  imported  or 
domestic  distilled  spirits  or  wine  made  by  a  wholesaler, 
retailer,  monopoly  state,  or"  primarily  distributing 
agent  on  and  after  August  31,  1943;  Provided,  That 
this  Article  shall  not  apply  to  any  sale  which  a  whole- 
saler, retailer  or  primary  distributing  agent  is  re- 
quired by  statute,  ordinance,  or  regulation  to  make  at 
a  price  posted  or  listed  prior  to  August  14,  1943,  with 
a  state  or  other  public  authority  (if  the  price  so  posted 
or  listed  is  greater  or  less  than  that  established  by 
this  Article  for  such  sale)  until  on  and  after  the  first 
effective  date  for  prices  so  posted  and  listed  at  the 
first  opportunity  after  August  19,  1943." 

Under  that  exclusion  of  list  prices  under  a  required  sale 
pursuant  to  a  listing,  it  is  self-evident  that  it  relates  only 
to  a  list  that  was  in  effect  on  August  14,  1943.  Neither 
Exhibit  14,  Schedule  of  Wine  Prices  to  Retailers,  nor 
Exhibit  15,  Schedule  of  Wine  Prices  to  Wholesalers,  was 
in  effect  on  August  14,  1943,  nor  was  either  one  of  them 
in  effect  subsequently  to  the  month  of  May,  1943.  Each 
of  the  exhibits  states  at  the  beginning  that  it  was  filed 
in  New  York,  "pursuant  to  §  101-B  of  the  Alcoholic 
Beverage  Control  Law".  We  reprint  that  New  York 
statute  here  as  Appendix  B  and  the  merest  of  glances  at 
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the  text  of  it  will  at  once  demonstrate  (1)  that  the  pur- 
pose of  it  is  simply  to  prohibit  liquor  dealers  from  price 
discrimination  between  customers  by  favoring  one  and 
disfavoring  another  through  the  medium  of  rebates,  dis- 
counts and  the  like,  and  (2)  each  list  thus  filed  or  posted 
had  an  effective  life  of  only  one  month,  i.e.,  had  to  be  filed 
or  posted  once  a  month.  The  retail  list,  Exhibit  14,  R.  308, 
is  headed,  "Effective  for  the  Month  of  March,  1943",  and 
at  the  foot  of  R.  309  is  corrected  to  read  "Month  of  April, 
1943".  That  list  was  therefore  no  longer  in  effect  after 
the  month  of  April,  1943.  The  wholesale  list,  Exhibit  15, 
R.  316,  is  headed,  "Effective  for  the  Month  of  May,  1943", 
and  at  the  foot  of  R.  317  reads,  "This  Schedule  of  Prices 
to  Wholesalers  for  Month  of  May,  1943".  Elman  admitted 
on  his  cross-examination  that  a  new  list  had  to  be  made  up 
"on  that  kind  of  a  form"  each  month,  R.  324,  and  that 
the  Bercut  wines  were  "deleted"  from  the  lists  filed  by 
appellee  subsequent  to  the  month  of  May,  R.  325. 

Tt  is  clearly  obvious  that  appellee  does  not  escape  the 
25%  markup  ceiling  by  the  proviso  in  §  5.10  of  MPR  445. 
Even  if  appellee  had  posted  or  listed  a  price  effective  in 
August,  1943,  it  would  not  escape  the  ceiling  of  MPR  445 
for  all  time,  but  the  proviso  of  §<  5.10  would  merely  have 
enabled  it  to  complete  the  month  of  August,  1943,  until  the 
life  of  the  list  had  ended. 

Pages  44  and  45:  Appellee  says  that  MPR  445  "obvi- 
ously did  not  affect  sales  made  before  its  enactment".  The 
short  answer  is  that  appellee  made  no  sales  before  August 
14,  1943,  with  the  possible  exception  of  one  minimum  car- 
load of  1200  cases  and  even  as  to  that  sale  the  record  does 
not  show  the  terms  or  price  of  sale.  The  case  was  not 
submitted  to  the  jury  on  the  theory  that  appellee  now 
attempts  to  put  forward.    The  whole  theory  of  appellee's 
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case  in  the  form  in  which  it  went  to  the  jury  was  a  theory 
of  spot  sales  from  month  to  month  at  wholesale  and  retail 
in  the  ordinary  course  of  business  and  it  was  on  that 
theory  that  it  asked  that  its  gain  prevented  be  calculated, 
and  it  was  upon  that  theory  that  the  jury  calculated  the 
amount  of  the  verdict  under  attack.  Appellee  at  its  page 
44  seeks  to  piece  out  a  bad  argument  by  the  statement  that 
"the  damages  in  the  present  case"  were  "taken  as  fixed 
on  April  27,  1943".  That  is  an  untrue  and  misleading 
statement.  For  the  purpose  of  calculating  damages,  the 
date  of  April  27,  1943,  was  material  during  the  trial  only 
during  the  course  of  appellee's  attempt  to  prove  an  excess 
of  market  value  over  the  contract  price.  After  the  Court 
below  ruled  out  market  value,  appellee  changed  its  damage 
theory  to  one  of  lost  profits,  E.  298  (Elman  recalled),  and 
from  that  point  on,  the  date  of  April  27,  1943,  lost  the 
significance  it  had  theretofore  had  during  the  trial. 

Pages  45  and  46:  These  pages  are  merely  a  repetitive 
form  of  a,  preceding  argument. 

Pages  46-49:  If  there  be  any  merit  in  the  contention 
that  our  request  was  bad  because  oral,  it  is  a  contention 
that  should  have  been  made  to  the  Court  below.  If  a  trial 
Court  is  willing  to  accept  an  oral  request,  and  does  not 
reject  it  because  it  is  oral,  that  should  be  the  end  of  the 
matter.  However,  the  request  could  only  be  oral  because 
it  related  to  a  matter  that  sprang  up  from  within  the  jury 
after  it  had  retired.  Moreover,  the  jury  were  not  asking 
for  a  further  instruction  but  simply  sent  a  note  to  the 
judge  saying,  "Please  get  us  copy  of  OPA  price  regula- 
tion on  retail  and  wholesale  prices  effective  sometime 
during  August,  1943",  R.  526.  The  jury  were  asking  for  a 
paper,  a  document ;  they  were  seeking  to  learn  a  fact,  i.e., 
What  was  the  price  ceiling  effective  in  August,  1943?  It  so 
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happened  that  the  "price  regulation"  of  which  they  asked 
for  a  copy  was  something  that  under  the  law  was  within 
the  judicial  knowledge  of  the  trial  Court  and  the  request 
was  merely,  in  substance,  that  the  trial  Court  tell  the  jury 
what  it  judicially  knew,  i.e.,  that  the  ceiling  was  a  markup 
of  25%.  The  suggestion  at  appellee's  page  49  that  the 
response  by  the  Court  below  to  the  jury  request  took  the 
form  of  sending  in  to  them  a  copy  of  the  reporter's  tran- 
script of  the  evidence  and  that  that  was  done  by  stipula- 
tions, is  misleading,  because  our  side  of  the  stipulation 
simply  stipulated  that  we  had  no  objection  to  the  jury 
reading  the  evidence  that  they  had  already  heard  but  that 
we  coupled  our  willingness  with  a  request  that  the  Court 
send  its  judicial  knowledge  of  a  ceiling  of  25%  to  the  jury 
along  with  the  transcript. 

Pages  49  and  50:  Appellee  seeks  to  overcome  the 
Guetzkow  case  by  a  reference  to  Edwards  Mfg.  Co.  v. 
Bradford,  294  Fed.  176,  182,  185.  The  latter  ease  favors 
us,  because  it  rules,  at  page  184,  that  what  is  a  reasonable 
or  unreasonable  profit  is  "a  question  of  law",  which  is 
exactly  what  we  contend ;  and  it  held  that  in  a  sale  at  10^, 
a  profit  of  l<j-  on  9<*  or  less  than  12%,  was  as  a  matter  of 
law  not  an  unreasonable  profit.  From  the  facts  it  appeared 
that  on  September  6,  1917,  the  plaintiff  took  a  short  posi- 
tion by  contracting  to  sell  300  tons  of  sheet  steel  at  10^  a 
pound  for  future  delivery.  (294  Fed.  at  177.)  At  the  time 
of  the  short  sale  the  market  price  of  the  steel  was  9^  per 
pound.  On  November  5th,  almost  a  month  later,  the  United 
States  Government  fixed  the  price  of  this  steel  at  6^4  per 
pound.  The  purchase  by  the  plaintiff  from  the  defendant 
was  made  November  22nd  at  the  ceiling  price  of  6^  per 
pound.  The  argument  was  that  under  the  Guetzkow  case 
the  profit  should  be  calculated  as  an  ordinary  one  based 
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upon  a  cost  of  6^  and  a  sale  at  10^.  The  ruling  of  the 
Court  was  that  3^  was  attributable  to  the  hazard  plaintiff 
had  taken  in  taking  the  short  position  and  that  the  true 
method  of  applying  the  Guetzkoiv  case  was  to  treat  the 
profit  as  1^;  on  9^  or  less  than  12%,  which  was  reasonable 
as  a  question  of  law. 

Pages  51  to  53:  Appellee  argues  that  the  language,  "the 
buyer  must  make  proof"  appearing  in  Defense  Request 
No.  31,  given  at  R.  521,  is  equivalent  to  an  instruction  to 
the  jury  that  the  burden  of  proof  was  on  the  plaintiff. 
The  instruction  goes  no  further  than  to  indicate  that  the 
buyer  must  introduce  some  evidence,  but  it  is  utterly  silent 
upon  the  question  of  burden  of  proof.  At  its  page  53 
appellee  makes  a  misstatement  that  we  did  not  request  an 
instruction  on  the  burden  of  proof  "until  the  day  after  all 
the  requests  had  been  discussed"  and  therefore  the  re- 
quest was  too  late.  The  session  of  the  Court  below  at 
which  the  instructions  were  settled  was  held  on  March  20, 
R.  470.  The  Court  announced  that  it  would  "now  take  up 
the  matter  of  instructions  under  Rule  51"  FRCP.  It 
stated:  "I  am  giving  defendants'  Request  No.  36",  R.  477. 
Overnight,  there  was  a  change  of  mind  and  on  March  21, 
R.  505,  the  Court  made  the  following  announcements  in 
the  course  of  the  following  colloquy,  R.  505-506 : 

"The  Court.  Referring  to  the  defense  request  No. 
36,  yesterday  I  stated  that  I  expected  to  give  that 
instruction.  I  now  advise  counsel  that  I  will  give  the 
instruction,  but  I  shall  delete  therefrom  the  following : 
'And  the  burden  of  proof  is  on  the  plaintiff.'  That  is 
the  last  clause  or  phrase  in  the  instruction.  You  may 
have  an  exception  to  that,  Mr.  Naus,  of  course. 

Mr.  Naus.  No,  I  don't  think  so,  your  Honor,  be- 
cause I  take  it  in  your  stock  instruction  you  will  deal 
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with  the  burden  of  proof,  so  I  take  no  exception  to 
that  deletion. 

The  Court.    Very  well. ' ' 

On  the  previous  day,  near  the  beginning  of  the  settlement 
of  instructions  the  Court  had  stated,  R.  472 : 

''These  instructions  will  be  followed  by  what  I  call 
our  stock  instructions.  Those  instructions  are  the  in- 
structions usually  given  by  the  court  in  civil  cases  with 
which  both  sides  are  familiar." 

It  is  self-evident  that  an  instruction  upon  the  burden  of 
proof  is  one  of  "the  instructions  usually  given  by  the 
court  in  civil  cases  with  which  both  sides  are  familiar"  and 
hence  when  on  the  following  day  we  announced  that  we 
would  take  no  exception  to  the  deletion  from  our  Request 
No.  36  of  the  matter  relating  to  the  burden  of  proof,  be- 
cause we  understood  that  the  Court  would  cover  that  by 
its  "stock  instruction",  we  received  the  assent  of  the 
Court  below. 

Page  54:  Appellee  argues  with  respect  to  the  failure  to 
instruct  on  the  burden  of  proof  that  we  "took  no  excep- 
tion". Rule  46  FRCP  rules  that  it  was  sufficient  for  us  to 
have  made  known  to  the  Court  the  action  that  we  wished 
the  Court  to  take  on  the  matter  of  instructing  on  the 
burden  of  proof.  We  made  it  clear  that  we  wanted  an 
instruction  on  it  and  the  Court  gave  no  instruction  on  it. 

Pages  54  to  56:  Appellee  confuses  two  utterly  different 
things:  (1)  the  determination  of  "net  profit"  from  the 
standpoint  of  Hermann  as  a  claimant  against  appellee,  as 
a  basis  of  amount  on  which  to  calculate  his  50%,  and  (2) 
the  determination  of  appellee's  net  profit  after  appellee 
had  paid  its  salesman-employe  Hermann.  This  is  not  a  suit 
by  Hermann  against   appellee;   it   is   a   suit  by  appellee 
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against  appellants,  a  suit  for  appellee's  gain  prevented.  To 
determine  that  gain,  one  must  look  at  what  appellee  would 
retain  or  have  left  if  it  had  paid  out  a  royalty  or  selling 
commission  of  50%.  The  ease  of  Russ  v.  Tuttle,  158  Cal. 
226,  cited  at  appellee's  page  55,  does  not  meet  the  point. 
It  was  not  a  suit  for  gain  prevented,  i.e.,  not  a  suit  for 
lost  profits.  It  was  simply  a  suit  for  damages  in  the  form 
of  excess  of  market  value  over  contract  price,  in  which 
one  of  the  joint  owners  of  the  contract  had  not  been  named 
as  a  co-plaintiff  and  hence  there  was  a  defect  of  parties 
plaintiff,  which  might  have  been  reached  by  demurrer  or 
answer,  but  as  to  Avhich  no  objection  was  taken  in  the 
pleading.  At  bar,  appellee  claims  as  an  assignee  of  the 
whole  contract  with  appellants,  and  Hermann  becomes 
merely  an  employe  or  salesman  of  the  assignee.  The  five 
cases  cited  at  appellee's  page  56  at  the  foot  of  its  argu- 
ment heading  VI,  are  simply  cases  of  an  employee  suing 
an  employer  for  a  percentage  of  net  profits  and  obviously 
in  that  context,  the  term  "net  profits"  would  be  used  as 
meaning  before  deduction  of  the  percentage.  However,  at 
bar  the  suit  is  not  one  by  an  employe  to  be  awarded  a 
percentage  of  net  profits  but  the  question  here  is  simply, 
What  gain  would  be  retained  by  or  left  to  appellee,  the 
employer,  after  deducting  the  50%  selling  commission 
payable  to  the  salesman? 

Pages  56  and  57:  They  make  the  unsupported  state- 
ment that  the  principle  of  Defense  Request  No.  37  (our 
Opening  Brief  pages  74  to  77)  "does  not  exist  in  the  law  of 
sales".  The  "law  of  sales"  is  part  of  the  "law  of  con- 
tracts". The  "principle"  in  question  is  part  of  the  "law 
of  claims  of  lost  profits".  In  the  great  multitude  of  suits 
for  damages  for  breach  of  a  contract  of  sale  the  damages 
are  not  measured  by  profits,  measurement  by  the  latter 
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being  a  rare  exception ;  and  a  transaction  like  the  one  at 
bar,  wherein  both  buyer  and  seller  were  engaging  in  some- 
thing new,  is  far  more  rare.  Paucity  of  particular  prece- 
dent is  therefore  not  surprising.  However,  the  principle  is 
clear  and  established,  with  the  line  of  cases  led  by  the 
Supreme  Court  of  the  United  States.  In  17  C.J.,  Damages, 
§  199,  and  25  C.J.8.,  Damages,  §  90,  the  principle  is  pre- 
sented as  a  broad  one  extending  throughout  the  fields  of 
contract  and  tort  whenever  profits  are  claimed  by  a  plain- 
tiff; and  in  the  absence  of  any  local  decision  the  diversity 
case  at  bar  is  ruled  by  United  States  v.  Speed,  8  Wall. 
(75  U.S.)  77,  last  two  paragraphs.  The  suggestion  at  ap- 
pellee's page  57  that  wine  prices  have  not  fallen  since  the 
expulsion  of  Germans  from  Italy  and  France  is  false; 
there  has  been  a  heavy  fall. 

Pages  57  to  59:  The  vice  of  the  instruction  given,  their 
No.  10,  is  that  it  assumes  that  an  inability  to  pay  cannot 
exist  unless  the  plaintiff  was  "actually  insolvent".  They 
assume  that  if  plaintiff  had  a  net  worth  of,  say,  one  dollar 
and  hence  solvent  though  barely  so,  aside  from  the  wine 
contract,  ergo  they  had  an  ability  to  perform  the  wine 
contract  independently  of  the  credit  obtainable  through 
receipt  of  the  wine  or  the  shipping  documents  covering  it, 
contrary  to  Williston's  section  881.  A  plaintiff  does  not 
show  a  readiness  and  ability  to  perform  by  showing  the 
credit  he  would  obtain  through  performance  by  the  defend- 
ant ;  his  ability  must  be  independent,  Brown  v.  Lee,  5  Cir., 
192  Fed.  817,  821,  bottom.  To  that  the  Court  cited  inter 
alia  Gray  v.  Smith,  76  Fed.  525,  534,  which  states,  "But 
efficient  ability  is  back  of,  and  is  essential  to,  the  obliga- 
tions of  the  parties,  and  must  actually  exist  in  each  inde- 
pendent of  the  other". 
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It  was  incumbent  on  plaintiff  to  show  ability  to  per- 
form; "Neither  party  to  a  contract  can  maintain  an  action 
for  damages  for  its  violation  without  showing  a  readiness 
and  ability  to  comply  with  his  own  engagements  under  the 
contract",  17  C.J.8.  1232,  13  CJ.  764.  At  its  page  58  ap- 
pellee seeks  to  evade  its  burden  by  saying  that  "  Defend- 
ants raised  the  supposed  inability  of  the  buyer  (Fourth 
Defense,  R.  24)".  No  one  but  defendants  could  raise  it, 
because  issues  are  not  "raised"  until  answer;  but  ap- 
pellee 's  innuendo  of  an  affirmative  defense  is  false,  because 
the  failure  of  the  complaint  to  allege  readiness  and  ability 
was  a  fatal  defect,  and  the  "fourth  defense"  was  not 
a  confession  and  (avoidance  but  was  simply  a  pleading 
aider  through  an  affirmative  traverse  of  a  missing  es- 
sential allegation  of  the  complaint.  The  issue  was  ap- 
pellee's ability  to  perform,  and  it  failed  to  show  ability. 

The  reference  at  their  page  58  to  Calif.  Civil  Code 
§  1511  is  incomprehensible.  The  issue  is  not  one  of  excuse 
for  nonperformance,  but  of  a  missing  element  in  a  contract 
claimant's  claim. 

Dated,  San  Francisco, 
January  15, 1945. 

Respectfully  submitted, 
George  M.  Naus, 
Louis  H.  Brownstone, 

Attorneys  for  Appellants, 
Pierre  Bercut  and  Jean  Bercut. 
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Appendix  A 

REPLY  TO  APPELLEE'S  APPENDIX  A. 

We  reply  in  the  sequence  of  the  Roman  paging  of  their 
Appendix. 

(i-ii) .  They  quibble.  ' '  Chateau  Montelena  of  California ' ' 
was  a  name  used  by  Feldlieym,  R.  186  and  187.  ''Chateau 
Montelena  of  New  York"  was  a  name  used  by  the  wife  of 
Hermann,  R.  187.  In  the  questions  and  answers  at  R.  186 
and  187  it  is  clear  that  the  witness  Hermann,  in  stating  the 
extent  of  buying  of  wine  by  himself  and  wife  prior  to  the 
deal  with  appellants,  gave  as  the  only  transaction  one 
carload  bought  from  Feldheym  '.(Chateau  Montelena  of 
California)  by  the  Hermanns  (Chateau  Montelena  of  New 
York). 

(iii).  Appellee  challenges  our  statement,  "There  is  no 
evidence  that  any  orders  were  taken  or  sales  made  under 
either  list".  They  quote  from  R.  298  Elman's  testimony 
on  direct  examination  about  a  commitment  or  order  for 
1200  cases  of  wine.  However,  on  cross-examination,  it 
developed  that  the  customer  was  located  in  Washington, 
D.  C,  not  in  New  York,  R.  330,  and  the  witness  Elman 
admitted  that  he  did  not  "recall"  whether  that  verbal 
commitment,  R.  330,  to  the  Washington  customer  was 
before  or  after  the  posting  or  filing  or  publishing  of  the 
wholesale  list  in  New  York,  R.  332.  We  therefore  repeat: 
There  is  no  evidence  that  any  orders  were  taken  or  sales 
made  under  either  list. 

(iv).  We  still  say  that  Elman  was  not  an  accountant  or 
auditor  and  that  he  did  not  produce  any  accounts  or  books. 
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It    follows   that   his   testimony   about   "six   per   cent"   is 
necessarily  an  assumption. 

(vii).  The  references  to  the  witnesses  Cholet,  Lusinchi 
and  Elman,  as  to  "the  state  of  the  wine  market"  add 
nothing. 

(vii),  proof  of  cost  of  labels.  Appellee  treats  cost  of 
labels  as  part  of  "selling  expense"  included  in  sales  over- 
head of  six  per  cent.  The  cost  of  labels,  however,  is  obvi- 
ously a  part  of  the  cost  of  packaged  merchandise,  not  a 
sales  overhead. 

(viii).  What  difference  does  it  make  at  what  time  of  the 
year  Finlay,  Holt  &  Company  milked  its  subsidiary  Park, 
Benziger  &  Co.?  If  it  was  "at  the  end  of  each  year",  then 
it  is  obvious  that  the  preceding  year  had  ended  less  than  a 
month  before  the  contract  was  made  on  January  29,  1943. 


Ill 
Appendix  B 

NEW  YORK  ALCOHOLIC  BEVERAGE  CONTROL  LAW,  §  101-b. 
Section  101-b.   Unlawful  discriminations  prohibited;  filing 
of  schedules;  schedide  listing  fund. 

1.  It  is  the  declared  policy  of  the  state  that  it  is  neces- 
sary to  regulate  and  control  the  manufacture,  sale,  and 
distribution  within  the  state  of  alcoholic  beverages  for  the 
purpose  of  fostering  and  promoting  temperance  in  their 
consumption  and  respect  for  and  obedience  to  the  law.  In 
order  to  eliminate  the  undue  stimulation  of  sales  of  alco- 
holic beverages  and  the  practice-  of  manufacturers  and 
wholesalers  in  granting  discounts,  rebates,  allowances,  free 
goods,  and  other  inducements  to  selected  licensees,  which 
contribute  to  a  disorderly  distribution  of  alcoholic  bev- 
erages, and  which  are  detrimental  to  the  proper  regulation 
of  the  liquor  industry  and  contrary  to  the  interests  of 
temperance,  it  is  hereby  further  declared  as  the  policy  of 
the  state  that  the  sale  of  alcoholic  beverages  should  be 
subjected  to  certain  restrictions,  prohibitions  and  regula- 
tions. The  necessity  for  the  enactment  of  the  provisions 
of  this  section  is,  therefore,  declared  as  a  matter  of  legis- 
lative determination. 

2.  It  shall  be  unlawful  for  any  person  privileged  to  sell 
liquors  or  wines  to  wholesalers  or  retailers 

(a)  to  discriminate,  directly  or  indirectly,  in  price,  in 
discounts  for  time  of  payment  or  in  discounts  on  quantity 
of  merchandise  sold,  between  one  wholesaler  and  another 
wholesaler,  or  between  one  retailer  and  another  retailer 
purchasing  liquor  or  wine  bearing  the  same  brand  or  trade 
name  and  of  like  age  and  quality,    (b)    to  grant,  directly  or 
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indirectly,  any  discount,  rebate,  free  goods,  allowance  or 
other  inducement,  except  a  discount  not  in  excess  of  two 
per  centum  for  quantity  of  liquor,  a  discount  not  in  excess 
of  five  per  centum  for  quantity  of  wine  and  a  discount  not 
in  excess  of  one  per  centum  for  payment  on  or  before  ten 
days  from  date  of  shipment. 

3.  (a)  No  brand  of  liquor  or  wine  shall  be  sold  within 
the  state  to  a  wholesaler  or  retailer  unless  a  schedule,  as 
provided  by  this  section,  is  filed  with  the  liquor  authority, 
and  is  then  in  effect. 

(1))  The  schedule  shall  be  in  writing  duly  verified,  and 
filed  in  the  number  of  copies  and  form  as  required  by  the 
authority,  and  shall  contain,  with  respect  to  each  item,  the 
exact  brand  or  trade  name,  capacity  of  package,  nature  of 
contents,  age  and  proof  where  stated  on  the  label,  the  bottle 
and  case  price  to  wholesalers,  the  bottle  and  case  price  to 
retailers,  the  number  of  bottles  contained  in  each  case, 
which  prices  shall  be  individual  for  each  item  and  not  in 
"combination' '  with  any  other  item,  the  discounts  for 
quantity,  if  any,  and  the  discounts  for  time  of  payment, 
if  any. 

(c)  The  schedule  containing  the  bottle  and  case  price 
to  wholesalers  shall  be  filed  by  (1)  the  owner  of  such 
brand,  or  (2)  a  wholesaler  selling  such  brand  and  who  is 
designated  as  agent  for  the  purpose  of  filing  such  schedule 
if  the  owner  of  the  brand  is  not  licensed  by  the  authority, 
or  (3)  with  the  approval  of  the  authority,  by  a  wholesaler, 
in  the  event  that  the  owner  of  the  brand  is  unable  to  file  a 
schedule  or  designate  an  agent  for  such  purpose. 

(d)  The  schedule  containing  the  bottle  and  case  price 
to  retailers  shall  be  filed  by  each  manufacturer  and  whole- 
saler who  sells  brands  of  liquors  or  wines  to  retailers. 


(e)  Provided  however,  nothing  contained  in  tliis  sec- 
tion shall  require  any  manufacturer  or  wholesaler  to  list  in 
any  schedule  to  be  filed  pursuant  to  this  section  any  item 
offered  for  sale  to  a  retailer  under  a  brand  which  is  owned 
exclusively  by  one  retailer  and  sold  at  retail  within  the 
state  by  such  retailer. 

-i.  Each  such  schedule  shall  be  filed  on  or  before  the 
tenth  day  of  each  month  on  a  date  to  be  fixed  by  the  au- 
thority, and  the  prices  and  discounts  therein  set  forth 
shall  become  effective  on  the  first  day  of  the  calendar 
month  following  the  filing  thereof  and  shall  be  in  effect 
for  such  calendar  month.  Within  ten  days  after  the  filing 
of  such  schedule  the  authority  shall  make  them  or  a  com- 
posite thereof  available  for  inspection  by  licenses  by  filing- 
copies  with  each  local  board.  Within  three  business  days 
after  such  inspection  is  provided  for,  a  wholesaler  may 
amend  his  filed  schedule  for  sales  to  retailers  in  order  to 
meet  lower  competing  prices  and  discounts  for  liquor  or 
wine  of  the  same  brand  or  trade  name,  and  of  like  age  and 
quality  filed  pursuant  to  this  section  by  any  licensee  sell- 
ing such  brand,  provided  such  amended  prices  are  not 
lower  and  discounts  are  not  greater  than  those  to  be  met. 
Any  amended  schedule  so  filed  shall  become  effective  on 
the  first  day  of  the  calendar  month  following  the  filing 
thereof  and  shall  be  in  effect  for  such  calendar  month.  No 
brand  of  liquor  or  wine  shall  be  sold  except  at  the  price 
then  in  effect  unless  written  permission  of  the  authority  is 
granted  for  good  cause  shown  and  for  reasons  not  incon- 
sistent with  the  purpose  of  this  chapter.  All  schedules 
filed  shall  be  subject  to  public  inspection,  from  the  time 
that  they  are  required  to  be  made  available  for  inspection 
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by  licensees,  and  shall  not  be  considered  confidential.  Each 
manufacturer  and  wholesaler  shall  retain  in  Jris  licensed 
premises  for  inspection  by  licensees  a  copy  of  his  filed 
schedules  as  then  in  effect.  The  liquor  authority  may  make 
such  rules  as  shall  be  appropriate  to  carry  out  the  purpose 
of  this  section. 

5.  For  the  purpose  of  raising  the  moneys  necessary  to 
defray  the  expenses  incurred  in  the  administration  of  this 
section,  on  or  before  the  tenth  day  after  this  act  becomes 
a  law,  there  shall  be  paid  to  the  liquor  authority  by  each 
manufacturer  and  wholesaler  licensed  under  this  chapter 
to  sell  to  retailers  liquors  and/or  wines,  a  sum  equivalent 
to  ten  per  centum  of  the  annual  license  fee  prescribed  by 
this  chapter  for  each  such  licensee.  A  like  sum  shall  be 
paid  by  each  person  hereafter  applying  for  any  such 
license  or  the  renewal  of  any  such  license,  and  such  sum 
shall  accompany  the  application  and  the  license  fee  pre- 
scribed by  this  chapter  for  such  license  or  renewal  as  the 
case  may  be.  In  the  event  that  any  other  law  requires  the 
payment  of  a  fee  by  any  such  licensee  or  applicant  as  set 
forth  in  this  section  for  schedule  listing,  then  and  in  such 
event  the  total  fee  imposed  by  this  section  and  such  other 
law  or  laws  on  each  such  licensee  shall  not  exceed  in  the 
aggregate  a  sum  equivalent  to  ten  per  centum  of  the 
annual  license  fee  prescribed  by  this  chapter  for  such 
license.   Added  L.  1942,  c.  890,  Sec.  1. 


See  iM  cKinney's  Consolidated  Laws  of  New  York  Anno- 
tated— Book  3 — 1944 — Cumulative  Pocket  Part- 
Page  39. 
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as  P  &  J  Cellars  (a  copartnership), 

Gross- Appellees. 


CROSS-APPELLANT'S  OPENING  BRIEF. 


INTRODUCTION. 

This  is  an  action  by  the  buyer  (plaintiff-appellee- 
cross-appellant)  for  breach  of  a  contract  to  sell  wine. 
The  contract  appears  at  R.  76-82. 


There  have  been  two  trials  of  the  case.  On  the  first 
trial,  the  jury  returned  a  verdict  for  $91,500,  and  the 
District  Judge  granted  a  new  trial.  The  second  jury 
brought  in  a  verdict  for  $72,687.50,  on  which  judg- 
ment was  entered.  Defendants  appealed  from  this 
judgment. 

Plaint  iff  is  satisfied  tvith  the  verdict  although  it  is 
somewhat  smaller  than  the  first  verdict.  Plaintiff's 
cross-appeal  is  taken  only  to  protect  itself  in  the  event 
of  a  third  trial.  (R.  549.)  Since  the  court  followed  the 
defendants'  theory  of  law  on  the  second  trial  and 
almost  all  intermediate  rulings  were  in  defendants' 
favor,  there  seems  to  be  no  reason  whatever  for  set- 
ting the  verdict  aside.  In  the  event  of  an  affirmance 
on  defendants'  appeal,  plaintiff  desires  the  cross- 
appeal  to  be  dismissed. 

The  cross-appeal  virtually  covers  the  points  which 
plaintiff  would  make  on  an  appeal  from  the  order 
granting  a  new  trial,  were  such  an  appeal  possible.  In 
other  words,  the  first  trial  was  tried  on  the  plaintiff's 
construction  of  the  contract  and  on  plaintiff's  theory 
of  evidence.  The  trial  court  changed  its  mind  about 
this,  granted  a  new  trial  and  tried  the  second  trial 
upon  the  defendants'  theory  of  law.  While  even  that 
resulted  in  a  plaintiff's  verdict,  which  we  believe 
should  unquestionably  be  affirmed,  plaintiff  out  of  an 
abundance  of  caution  has  cross-appealed  so  that  if  by 
any  chance  there  should  be  a  third  trial  plaintiff  will 
be  permitted  to  present  it  (like  the  first  trial)  upon 
plaintiff's  rather  than  defendants'  legal  theory. 


STATEMENT  OF  JURISDICTION. 

This  case  was  tried  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  South- 
ern Division.  Federal  jurisdiction  rests  on  diversity 
of  citizenship.  Plaintiff  is  a  New  York  corporation 
(amended  complaint  Par.  II,  R.  10) ;  plaintiff's  as- 
signor is  a  resident  and  citizen  of  New  York.  (Amended 
complaint  Par.  Ill,  R.  10.)  Defendants  are  residents 
of  the  City  and  County  of  San  Francisco,  State  of 
California.  (Amended  complaint  Par.  IV,  R.  10-11.) 

The  ad  damnum  clauses  and  prayers  of  both  com- 
plaint and  amended  complaint  are  for  more  than 
$3000  (R.  6,  7,  13,  14)  as  is  the  judgment.  (R.  68.) 

Jurisdiction  of  the  trial  court  rests  upon  28  U.S.C.A. 
41(1);  jurisdiction  of  the  Circuit  Court  of  Appeals 
upon  28  U.S.C.A.  225(a).  See  also  Rules  74,  75(k)  of 
Federal  Rules  of  Procedure. 


STATEMENT  OF  THE  CASE. 

On  January  29,  1943,  defendants  and  plaintiff's  as- 
signor (Serge  Hermann)  entered  into  a  contract  by 
which  defendants  were  to  sell  and  deliver  60,000  cases 
of  wine  to  Hermann.  (R.  76-82.)  The  contract  was 
modified  by  letter  on  February  3,  1943,  defendants 
making  certain  additional  representations  (R.  21,  82- 
3),  and  was  assigned  to  the  plaintiff  on  February  25, 
1943.  (R.  83.)  The  original  contract  was  drafted  by 
one  W.  Xj.  Evans  (R.  171),  an  agent  and  employee  of 
the  defendants.  (R.  374.)  The  second  and  third  para- 
graphs of  the  contract  provided  as  follows : 


" Second:  The  party  of  the  second  part  hereby 
agrees  to  take  delivery  of  said  wine  at  the  rate  of 
one  carload  each  and  every  consecutive  month 
hereafter  for  the  next  three  years,  the  first  car- 
load to  be  taken  during  the  month  of  February 
1943  and  continue  thereafter  as  stated  up  to  the 
year  1945,  with  the  understanding,  however,  that 
should  the  party  of  the  second  part  desire  addi- 
tional quantities  for  the  holidays  a  maximum  of 
two  cars  may  be  shipped  in  a  particular  month, 
provided  ample  notice  of  such  intention  is  given  to 
the  party  of  the  first  part. 

Third:  The  quantities  now  bottled  and  stored 
may  be  stated  approximately  as  follows: 

Burgundy   7,167  cases  of  12  bottles  of  fifths  per  case 

Claret    7,145  cases  of  12  bottles  of  fifths  per  case 

Rhine  Wine   ....  6,587  cases  of  12  bottles  of  fifths  per  case 

Sauterne    4,095  cases  of  12  bottles  of  fifths  per  case 

Sherry     834  cases  of  12  bottles  of  fifths  per  case 

Port 863  cases  of  12  bottles  of  fifths  per  case 

and  the  price  for  this  block  of  merchandise  here- 
with mutually  agred  upon  to  be  paid  to  first  party 
by  'second  party  shall  be  as  hereby  stated  and 
subject  to  the  terms  and  conditions  herein  stipu- 
lated. During  the  year  1943  dry  wines  will  be 
billed  on  the  basis  of  Five  Dollars  and  twenty-five 
cents  ($5.25)  per  case  and  the  sweet  wines  at  Six 
Dollars  ($6.00)  per  case.  Prices  F.O.B.  San  Fran- 
cisco, California.  During  the  year  1944  payment 
shall  be  made  on  the  basis  of  Five  Dollars  and 
fifty  cents  ($5.50)  per  case  for  dry  wines  and  Six 
Dollars  and  twenty-five  cents  ($6.25)  per  case  for 
sweet  wines  F.O.B.  San  Francisco,  California. 

It  is  agreed  that  shipment  of  the  above  men- 
tioned quantities  will  be  made  first  and  before  any 
other  commitments,  and  that  the  balance  of  the 


amount  of  the  sale,  which  has  not  been  bottled,  is 
to  be  paid  for  proportionately  as  between  dry 
wines  and  sweet  wines  the  same,  but  subject  to 
negotiations  between  the  parties  hereto  whereby 
increases  or  decreases  due  to  changed  conditions 
affecting  labor  costs  or  other  factors  that  enter 
into  the  production  of  wine  will  be  taken  into  con- 
sideration and  the  prices  governing  the  remainder 
of  the  transaction  will  be  determined  in  the  light 
of  conditions  existing  during  the  year  1945." 

Subdivision  Eleventh  of  the  contract  expressly 
makes  the  contract  bind  assignees.  (R.  81.) 

On  April  27,  1943,  after  partial  performance  by 
plaintiff  and  before  deliveries  commenced,  the  defend- 
ants committed  an  anticipatory  breach  of  the  contract 
by  announcing  that  they  would  make  no  deliveries 
under  it,  (R.  120-122.) 

First:  At  the  first  trial,  the  court  submitted  the 
issue  of  damages  to  the  jury  upon  the  basis  of  the 
total  amount  mentioned  in  the  contract — 60,000  cases. 
Upon  the  second  trial,  the  court  held  the  contract  too 
indefinite  as  to  everything  except  the  quantities  al- 
ready bottled  (listed  in  paragraph  Third,  R.  78), 
totalling  26,691  cases.  So  the  issue  of  damages  was 
submitted  to  the  second  jury  on  the  basis  of  only 
26,691  cases. 

Second:  At  the  first  trial  the  court  permitted 
plaintiff  to  introduce  evidence  upon  two  alternative 
theories  of  damages:  (a)  loss  of  profits  if  the  jury 
should  find  the  wines  had  no  market  value,  and  (b) 
prices  obtained  by  defendants  on  sales  to  other  cus- 


tomers  of  the  wines  covered  by  the  contract,  as  tend- 
ing to  establish  market  price  of  wine  on  one  hand  or 
actual  value  on  the  other.  This  evidence  tends  to  fix 
the  difference  between  the  contract  price  and  market 
price  or  between  the  contract  price  and  actual  value 
if  the  jury  should  find  the  wines  either  had  or  had 
not  a  market  value. 

On  the  second  trial  the  plaintiff  was  limited  to  evi- 
dence of  loss  of  profits.  Evidence  of  the  defendants' 
sales  of  the  wines  covered  by  the  contract  was  ex- 
cluded. 

It  is  plaintiff's  contention  that  the  procedure  of  the 
first  trial  was  correct  in  that : 

(1)  The  jury  should  have  been  instructed  to  calcu- 
late damages  on  60,000  cases; 

(2)  Plaintiff  should  have  been  permitted  to  prove 
the  prices  obtained  by  the  Bercuts  from  other  cus- 
tomers. 

(In  our  appellee's  brief  on  defendants'  appeal,  we 
shall  show  that  inasmuch  as  the  second  trial  was  held 
upon  defendants'  theory,  the  judgment  should  be  af- 
firmed. If  the  judgment  is  affirmed,  the  cross-appeal 
need  not  be  considered.) 


I.     THE  ISSUE  OF  DAMAGES  SHOULD  HAVE  BEEN  SUBMITTED 
ON  THE  BASIS  OF  60,000  CASES. 

A.     REFERENCE  TO  GROUND  OF  APPEAL. 

Plaintiff's  first  ground  of  appeal  presents  the 
proposition  that  the  issue  of  damages  should  have 
been  submitted  on  the  basis  of  60,000  cases: 


(  R.  548-9 )  "  1.  Under  a  proper  construction  of 
the  contract  between  the  parties  the  court  should 
have  submitted  the  issue  of  damages  to  the  jury 
on  the  basis  of  60,000  cases  instead  of  only  26,691 
cases." 

B.     INSTRUCTIONS  AND  REQUESTS  TOR  INSTRUCTIONS 
RAISING  THIS  ISSUE. 

The  issue  whether  damages  should  be  calculated  on 
60,000  or  on  26,691  cases  was  presented  by  plaintiff's 
requested  instructions  and  by  the  instructions  which 
the  trial  court  refused  and  gave. 

The  charge  of  the  court  was  as  follows : 

(R.  519-20)  "  Although  the  agreement  dated 
January  29,  1943  purports  to  be  for  the  sale  of 
60,000  cases  of  wine,  a  price  is  fixed  for  only 
26,691  cases  and  the  price  for  the  remainder  of 
33,309  cases  was  left  to  be  determined  by  future 
negotiations  which  never  took  place.  Under  such 
circumstances,  the  contract  must  be  treated  as  and 
for  the  sale  of  only  26,691  cases.  If  you  find  that 
plaintiff  is  entitled  to  recover,  you  will  ascertain 
the  damages,  if  any,  suffered  by  him  on  the  basis 
of  a  contract  for  the  sale  of  only  26,691  cases  of 
wine." 

This  was  defense  request  No.  38  (R.  63-4)  to  which 
plaintiff  excepted  at  R.  489 : 

"The  next  one  is  38.  We  except  to  that  the  same 
way  that  we  except  to  the  modification  of  our  in- 
struction No.  1  that  reserved  the  earlier  point." 

Plaintiff's  request  No.  1  (R.  25)  appears  in  the 
appendix  of  this  brief.  The  court's  modification  is 
stated  at  R.  471 : 
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"I  shall  give  plaintiff's  instruction  No.  1  strik- 
ing out  on  lines  15  and  16  the  words  'to  sell  and 
deliver  60,000  cases  of  wine'." 

The  exception  of  this  modification  is  taken  at  R. 
484-5 : 

"Mr.  Olshausen.  For  the  record,  in  the  in- 
structions given  but  modified,  we  except  to  the 
modification  of  instructions  1,  3,  11  and  15.  That 
merely  preserves  the  point  on  which  the  new  trial 
was  granted  in  the  first  place. 
The  Court.    Yes." 

Other  instructions  given  and  refused,  raising  the 
same  issue,  together  with  plaintiff's  exceptions  and  the 
charge  as  given,  are  set  forth  in  the  appendix. 

C.     CONTRACT  FIXED  PRICE  DEFINITELY,  SO  THAT  DAMAGES 
SHOULD  HAVE  BEEN  SUBMITTED  ON  60,000  CASES. 

26,691  cases  were  already  bottled  at  the  time  the  con- 
tract was  executed.  On  these,  the  1943  price  was  to  be 
$5.25  per  case  for  dry  and  $6.00  per  case  for  sweet 
wines.  The  1944  prices  were  25  cents  per  case  higher 
for  each  type  of  wine.  (R.  78.) 

As  to  mibottled  wine  the  contract  provides : 

(R.  78-9)  "The  balance  of  the  amount  of  the 
sale  which  has  not  been  bottled  is  to  be  paid  for 
proportionately  as  between  dry  wines  and  sweet 
wines  the  same,  but  subject  to  negotiations  be- 
tween the  parties  hereto  whereby  increases  or 
decreases  due  to  changed  conditions  affecting 
labor  costs  or  other  factors  that  enter  into  the 
production  of  wine  will  be  taken  into  considera- 
tion, and  the  prices  governing  the  remainder  of 


the  transaction  tvill  be  determined  on  the  light  of 
conditions  existing  during  the  year  1945."  (Italics 
added.) 

On  the  second  trial,  the  court  held  that  these  pro- 
visions were  so  indefinite  that  they  failed  to  fix  a  price 
for  the  unbottled  wine.  Accordingly  it  instructed  the 
jury  to  disregard  this  part  of  the  merchandise  in  fix- 
ing damages. 

Under  the  authorities,  the  price  for  unbottled  goods 
was  definite  enough.  The  issue  of  damages  should  have 
been  submitted  as  to  the  entire  lot.  This  conclusion 
rests  upon  three  propositions  of  law : 

(a)  In  case  of  doubt,  a  contract  is  to  be  construed 
so  as  to  give  it  validity ; 

(b)  Defendants  drafted  the  contract  and  doubts 
must  be  resolved  against  the  party  who  drafted  the 
instrument ; 

(c)  Price  is  fixed  with  sufficient  definiteness  where 
it  is  provided  that  a  base  price  may  be  modified  accord- 
ing to  future  market  conditions. 

Defendants  claimed  and  the  court  charged  (Def.  re- 
quest 38,  supra)  that  price  of  the  unbottled  lot  had 
been  left  entirely  to  future  negotiations,  and  there- 
fore no  price  had  been  fixed.  Under  rules  of  construc- 
tion (a)  and  (b)  >above  any  ambiguities  in  the  con- 
tract must  be  resolved  to  bring  it  within  rule  (c) 
above,  rather  than  to  make  it  void  for  uncertainty. 

Specifically,  the  question  is,  which  part  of  the  con- 
tract should  control?  Should  the  words  ''but  subject 
to  negotiations  between  the  parties"  (R.  79)  be  read 
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without  regard  to  the  context?  Or  should  they  be  read 
together  with  the  clause  "  whereby  increases  or  de- 
creases due  to  changed  conditions  affecting  labor  costs 
or  other  factors  that  enter  into  the  production  of  wTine 
will  be  taken  into  consideration,  and  the  prices  govern- 
ing the  remainder  of  the  transaction  will  be  deter- 
mined in  the  light  of  conditions  existing  during  the 
year  1945"?  Or  in  the  event  the  two  clauses  are 
thought  inconsistent,  should  the  latter  control  as  favor- 
ing the  plaintiff  and  giving  validity  to  the  contract  ? 

We  now  give  the  authorities  supporting  our  three 
legal  propositions : 

1.    Ambiguities  in  contract  must  be  interpreted  to  give  it  validity. 

The  contract  provides  that  questions  of  construction 
shall  be  governed  by  California  law.  (Clause  Eleventh, 
R.  81.)  A  contract  must  be  construed  to  give  it  valid- 
ity rather  than  to  make  it  void. 

Civil  Code  3541 : 

"An  interpretation  which  gives  effect  is  pre- 
ferred to  one  which  makes  void." 

Civil  Code  1643: 

"Interpretation  in  favor  of  contract.  A  con- 
tract must  receive  such  an  interpretation  as  will 
make  it  lawful,  operative,  definite,  reasonable,  and 
capable  of  being  carried  into  effect,  if  it  can  be 
done  without  violating  the  intention  of  the  par- 
ties." 

California  decisions  have  uniformly  followed  the 
principles  of  these  two  sections.   Compare : 
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Long  Beach  Drug  Co.  v.  United  Drug  Co.,  13 
Cal.  (2d)  158,  166  (applying  these  sections  to 
the  question  whether  a  contract  was  definite 
enough  to  be  valid)  ; 

Entremont  v.  Whitsell,  13  Cal.  (2d)  290,  297 ; 

Bobbins  v.  Pac.  Eastern  Corp.,  8  Cal.  (2d)  241, 
272-3. 

See  also 

Civil  Code,  Sec.  1641 : 
"a  contract  should  be  construed  to  give  effect  to 
all  its  parts." 

2.    Ambiguities  in  contract  must  be  resolved  against  party  who 
drafted  instrument. 

Civil  Code,  Sec.  1654,  provides  in  part : 

"1654.  Words  to  be  taken  most  strongly  against 
whom.  In  cases  of  uncertainty  not  removed  by 
the  preceding  rules,  the  language  of  a  contract 
should  be  interpreted  most  strongly  against  the 
party  who  caused  the  uncertainty  to  exist. ' ' 

This  section  states  the  familiar  rule  that  ambiguities 
in  a  contract  must  be  resolved  against  the  party  who 
drafted  the  instrument.  California  authorities  upon 
this  point  are : 

Weil  v.  California  Bank,  219  Cal.  538,  541 ; 

Cockrill  v.  Boas,  213  Cal.  490,  493; 

Robert  Harsh  <&  Co.,  Inc.  v.  Tremper,  210  Cal. 

572,  574; 
Payne  v.  Neuval,  155  Cal.  46,  50. 
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3.    Contract  valid  as  one  in  which  base  price  is  varied  according 
to  future  market  fluctuation. 

As  already  indicated,  the  defendants  contended  that 
the  phrase  "but  subject  to  negotiations  between  the 
parties  hereto"  was  exclusively  controlling.  From  this 
they  argued  that  the  price  was  left  wholly  to  the  par- 
ties' unrestricted  negotiations,  and  that  the  contract 
was  therefore  invalid  because  of  failure  to  fix  a  price. 

The  plaintiff's  position  is,  first,  that  the  above 
phrase  cannot  be  read  alone  but  must  be  taken  in  con- 
junction with  or  subject  to  the  text  which  follows  it; 
second,  that  the  text  which  follows  fixes  the  price  with 
enough  definiteness  to  make  a  contract. 

a.    Clauses  in  paragraph  "Third"  must  be  read  together. 

As  already  stated  defendants  rely  on  the  phrase 
" subject  to  negotiations  between  the  parties"  and  dis- 
regard all  the  rest  of  paragraph  Third.  (R.  78-9.)  But 
paragraph  Third  contains  other  provisions  both  be- 
fore and  after  this  phrase  about  negotiations.  In  its 
first  paragraph,  it  names  the  prices  of  bottled  goods. 
Then  it  says  that  the  prices  of  unbottled  goods  shall 
be  in  the  same  proportion  as  between  sweet  and  dry 
wines.  (R.  79  top.)  So  here  is  one  element  which  is 
made  categoric  and  not  left  to  negotiations  at  all.  The 
relation  between  prices  of  unbottled  sweet  and  dry 
wines  shall  remain  the  same  as  with  the  bottled  goods. 
Any  ambiguity  in  the  language  "is  to  be  paid  for  pro- 
portionately as  between  dry  wines  and  sweet  wines  the 
same,  but  subject  to  negotiations  etc."  must  likewise 
be  resolved  (1)   in  favor  of  the  validity  of  the  con- 
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tract  and  (2)  against  the  defendants.  Viewed  in  this 
light,  the  clause  evidently  means  that  prices  shall  re- 
main the  same,  except  as  modified  under  subsequent 
provisions  of  the  contract.  Then  after  the  phrase 
''subject  to  negotiations"  come  the  provisions  telling 
what  the  negotiations  are  to  be  about.  (See  quotation 
pp.  8-9,  supra.)  The  italicized  part  (p.  9,  supra) 
says  that  fluctuations  in  elements  of  labor  and  produc- 
tion costs  shall  be  reflected  in  the  1945  sale  price.  We 
show  further  on  that  taken  alone,  such  a  provision 
fixes  the  price  definitely  enough  to  sustain  a  contract. 
(Infra,  p.  16.) 

In  the  present  contract  this  latter  clause  must  either 
be  taken  as  limiting  the  phrase  "subject  to  negotia- 
tions between  the  parties",  or  (if  there  be  thought  to 
be  an  inconsistency)  as  controlling  the  construction 
of  the  contract. 

(1)  There  is  actually  no  inconsistency  between  the 
two  clauses.  The  first  ("subject  to  negotiations") 
makes  the  general  proviso  that  although  1945  prices 
shall  be  in  the  same  proportion  as  before,  certain 
matters  are  left  open  to  negotiation.  The  last  part  of 
clause  Third  gives  the  specific  limits  of  these  negotia- 
tions. These  specific  limitations  modify  the  general 
provision  under  the  well-known  rule  that  "Particular 
expressions  qualify  those  which  are  general".  (Civ. 
Code,  Sec.  3534.)  Taking  the  specific  language  as  quali- 
fying the  general,  we  find  that  the  contemplated  "nego- 
tiations" cover  nothing  more  than  (1)  ascertaining 
the  changes  (if  any)  which  by  1945  may  have  oc- 
curred in  the  labor  and  production  cost  elements  of 
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wine  production,  and  (2)  modifying  the  original  prices 
so  as  to  reflect  these  changes. 

Since  the  two  parts  of  the  last  paragraph  of  clause 
Third  may  thus  be  read  together,  they  should  be.  (Civ. 
Code,  Sees.  1641,  3534,  supra.)  Its  validity  must  be 
tested  on  that  basis. 

(2)  If  the  general  phrase  " subject  to  negotia- 
tions'' should  be  thought  inconsistent  with  the  later 
provision  for  varying  the  price  according  to  market 
fluctuations,  then  the  question  is,  which  must  control? 
Civil  Code  Section  1652  sets  forth  the  rule  for  resolv- 
ing repugnancies  in  a  contract : 

"1652.  Repugnancies,  how  reconciled.  Repug- 
nancy in  a  contract  must  be  reconciled,  if  possible, 
by  such  an  interpretation  as  will  give  some  effect 
to  the  repugnant  clauses,  subordinate  to  the  gen- 
eral intent  and  purpose  of  the  whole  contract." 

"The  general  intent  and  purpose  of  the  whole  con- 
tract" was  undeniably  to  contract  with  respect  to  the 
entire  60,000  case  lot.  This  is  shown  first  by  the  lan- 
guage in  clause  "First".  (R.  77.) 

"First:  The  party  of  the  second  part  hereby 
agrees  to  purchase  approximately  60,000  cases  of 
assorted  bottled  in  California  wines,  part  of  which 
is  at  present  bottled  and  stored  and  the  balance 
to  be  bottled  under  the  terms  and  conditions  to  be 
mutually  agreed  upon." 

The  general  intention  to  make  a  contract  covering 
the  entire  lot  is  evinced  secondly  by  the  simple  fact 
that   the   contract   makes   special   provisions   for   the 
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unbottled  part  (e.g.,  clause  Third,  supra).    The  par- 
ties did  not  insert  these  clauses  merely  to  fill  paper. 

So  here  the  rule  for  interpreting  repugnancies  coin- 
cides with  the  rule  that  "an  interpretation  which  gives 
effect  is  preferred  to  one  which  makes  void".  If  there 
is  any  inconsistency  between  the  phrase  about  "  nego- 
tiations ' '  and  the  other  provisions  for  making  the  1945 
price  reflect  cost  fluctuations,  the  latter  must  control. 
They  are  the  part  tending  to  make  a  valid  contract. 

This  conclusion  is  further  confirmed  by  the  rule  that 
ambiguities  must  be  construed  against  the  side  which 
drafted  the  instrument. 

(3)  So  from  either  standpoint,  the  interpretation 
adopted  by  the  defendants  and  the  trial  court  is  in- 
correct. The  phrase  about  " negotiations"  cannot  be 
taken  alone,  much  less  as  controlling.  The  subsequent 
sentences  are  specific  provisions  which  qualify  it. 
They  are  the  ones  which  determine  whether  the  price 
has  been  fixed  with  sufficient  definiteness.  If,  however, 
the  general  and  specific  provisions  are  held  incon- 
sistent, the  latter  still  control  as  giving  effect  to  the 
contract,  as  carrying  out  the  general  intention  of  the 
parties  respecting  the  contract,  and  as  embodying  the 
construction  favoring  the  side  which  did  not  draft  the 
instrument.  From  any  viewpoint,  the  specific  provi- 
sions are  the  ones  which  determine  whether  the  con- 
tract sufficiently  fixes  its  price. 

We  now  come  to  the  proposition  that  prices  are 
determined  definitely  enough  if  they  are  made  to  de- 
pend upon  further  market  conditions. 
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b.    Prices  fixed  according  to  calculations  based  on  future  market  con- 
ditions support  a  contract. 

The  latter  part  of  clause  Third  provides  that  " in- 
creases or  decreases  due  to  changed  conditions  affect- 
ing labor  costs  or  other  factors  that  enter  into  the 
production  of  wine  shall  be  considered  and  the  prices 
governing  the  remainder  of  the  transaction  will  be 
determined  in  the  light  of  conditions  existing  during 
the  year  1945". 

A  base  price  had  been  fixed  for  the  earlier  sales.  The 
above  quoted  statement  provides  in  effect  that  this 
base  [price  shall  be  raised  or  lowered  according  to  the 
increase  or  decrease  of  the  elements  entering  into  the 
cost  of  production  of  wine.  As  such,  it  is  a  sufficient 
determination  of  price.  Compare  the  following  au- 
thorities : 

In  U.  IS.  v.  Swift  &  Co.,  270  U.  S.  124,  70  L.  ed.  497, 
there  was  no  original  base  price  at  all.  Determination 
of  price  was  left  wholly  to  future  negotiations,  which 
were,  however,  to  take  account  of  the  items  entering 
into  the  cost  of  production.  Held:  That  the  price  was 
fixed  with  sufficient  definiteness  to  allow  damages 
based  upon  the  difference  between  the  contract  and 
the  market  price.  Chief  Justice  Taft,  after  reciting 
findings  dealing  with  market  fluctuations,  said  for  the 
unanimous  court: 

(pp.  140-41)  '  "It  was  evidently  impossible  to 
make  a  contract  fixing  the  price  of  the  bacon  in 
advance  of  the  partial  performance  of  it,  and  the 
price  was  therefore  left  to  subsequent  adjustment. 
The  Food  Administration,  by  its  regulations  had 
already  determined  that  the  profit  of  the  seller 
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should  not  exceed  9  per  cent  of  the  investment  or 
2%  per  cent  of  the  gross  sales.  Under  ordinary 
conditions,  a  valid  agreement  can  be  made  for 
purchase  and  sale  without  the  fixing  of  a  specific 
price.  In  such  a  case  a  reasonable  price  is  pre- 
sumed to  have  been  intended." 

The  data  available  to  fix  price  in  this  case  were 
much  the  same  as  in  the  case  at  bar.  In  the  case  at 
bar  there  was  a  previous  base  price,  and  an  agreement 
that  the  1945  price  should  be  reached  by  raising  or 
lowering  the  base  price  according  to  the  increase  or 
decrease  of  the  cost  items.  In  17.  S.  v.  Swift  &-  Co., 
the  percentage  of  the  buyer's  profit  had  been  fixed 
and  the  exact  price  left  to  determination  from  the 
fluctuations  of  the  market.  That  is,  in  both  cases 
there  was  one  fixed  item  and  the  price  was  to  be  ascer- 
tained by  combining  this  item  with  calculations  based 
upon  varying  market  prices  or  costs. 

Just  as  much  as  price  was  determined  with  suf- 
ficient definiteness  in  U.  S.  v.  Swift  &  Co.,  so  it  is 
determined  with  sufficient  definiteness  here. 

Another  case  upholding  the  same  principle  is  Kann 
v.  Wausau  Abrasives  Co.,  81  N.  H.  535,  129  Atl.  374. 
There  the  parties  started  with  a  base  price  of  $45 
per  ton,  which  was  made  subject  to  yearly  revision 
according  to  changes  in  the  cost  production  (labor, 
materials  and  supplies).  This  is  strikingly  similar  to 
the  provisions  of  the  instant  contract. 

(p.  378)  "The  price  also  is  certain,  the  rule  being 
that,  'either  in  an  executory  contract  to  sell  or 
in  a  sale,  the  parties  may  provide  for  some  means 
of  determining  the  price  later  by  outside  circum- 
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stances.'  1  Williston,  Sales,  Sec.  167.  The  vary- 
ing element,  or  outside  circumstance,  in  the 
present  instance,  is  the  increased  cost  of  pro- 
duction due  to  advances  in  labor,  material,  and 
supplies.  The  price  is  to  be  fixed  annually  dur- 
ing the  five-year  period,  but  the  basal  figure  re- 
mains at  $45  per  ton.  This  being  so,  the  price  is 
'capable  of  judicial  ascertainment'  (Solter  v. 
Leedom  &  Worrell  Co.,  252  F.  133,  134,  164  CCA. 
245)  and  is  therefore  sufficiently  exact.  The  op- 
tion being  in  effect  a  continuation  of  the  original 
contract,  the  provisions  relating  to  credits  and 
deliveries  are  the  same.  These  provisions  are 
definite." 

In  Allen  v.  Sams,  120  S.  E.  808  (Ga.  App.),  the 
price  of  the  goods  was  made  dependent  upon  calcula- 
tions based  on  a  future  market  price  (120  S.  E.  808, 
809  par.  8  of  the  quoted  complaint).  Holding  this 
sufficiently  definite,  the  court  says: 

(p.  808)  "The  fact  that  the  price  of  goods  sold 
and  delivered  was  to  be  ascertained  subsequently 
by  the  condition  of  the  market  within  a  specified 
time  at  a  particular  place,  does  not  affect  the 
validity  or  completeness  of  the  sale,  unless  for 
some  reason  the  ascertainment  by  the  terms  of 
the  contract  becomes  impossible."  (Syl.  by 
Court.) 

The  following  are  other  cases  affirming  the  same 
principle. 

In  United  Lumber  Yards  Inc.  v.  Modesto  Irr.  Dist., 
23  Cal.  App.  (2d)  130,  the  contract  provided: 

"It  is  hereby  agreed  that  should  the  price  per 
barrel  of  Tufa  Cement,  on  the  open  market  dur- 
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ing  the  life  of  this  contract,  J)e  reduced  lower 
than  the  price  bid  per  barrel  for  Tufa  Cement 
in  this  contract,  that  the  Modesto  Irrigation  Dis- 
trict shall  have  the  benefit  of  such  reduction." 
(Court's  italics.) 

Damages  were  granted  upon  this  price  provision. 

In  Memphis  Furniture  Co.  v.  Wemyss  Furn.  Co.,  2 
Fed.  (2d)  428,  432  (CCA.  6),  the  contract  price  was 
fixed  as  the  market  price  at  the  date  of  delivery  which 
was  held  to  furnish  enough  data  to  determine  price 
and  was  therefore  sufficiently  definite. 

Shell  Oil  Co.  of  Col,  v.  Wright,  167  Wash.  197,  9 
Pac.  (2d)  106,  where  the  contract  provided  (p.  107) 
"  'said  tank  wagon  price  being  no  cents  per  gallon 
less  than  the  sublessor's  tank  wagon  price  for  com- 
mercial gasoline  *  *  *'  ".  Held:  the  contract  was  not 
invalid  because  it  left  the  price  to  be  fixed  by  one 
of  the  parties.    (9  Pac.  (2d)  106,  109). 

Johnson  Oil  Ref.  Co.  v.  Elder,  96  Colo.  314,  42  Pac. 
(2d)  610,  same; 

Buggs  v.  Ford  Motor  Co.,  113  Fed.  (2d)  618,  hold- 
ing it  sufficient  to  agree  to  "  'sell  at  such  list  prices 
as  [one  party]  shall  from  time  to  time  determine'." 

These  cases  show  that  price  is  sufficiently  deter- 
mined if  it  is  based  on  calculations  of  a  future  market 
price.  In  particular  is  this  so  where  a  base  price  is 
to  be  varied  according  to  future  market  fluctuations. 
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4.    Summary. 

With  ambiguities  resolved  in  favor  of  the  validity 
of  the  contract  and  against  defendants  who  drafted 
it,  the  contract  fixes  a  base  price  for  bottled  goods, 
provides  the  same  price  for  unbottled  goods,  except 
as  modified  by  subsequent  clauses.  These  subsequent 
clauses  provide  for  " negotiations"  by  which  the  1945 
price  shall  be  made  to  reflect  changes  in  the  cost  of 
items  entering  into  the  production  of  wine.  This 
specification  of  what  the  " negotiations"  shall  cover 
is  controlling  and  shows  that  in  effect  they  amount 
to  calculations  of  future  cost  levels.  A  contract  fix- 
ing price  by  such  a  formula,  is  sufficiently  definite. 

D.     PROVISION  FOR  PREACCEPTANCE  LEAVES  CONTRACT  VALID. 

On  the  motion  for  new  trial  after  the  first  trial 
defendants  also  argued  that  the  contract  was  too  in- 
definite as  to  unbottled  goods  because  of  the  provision 
for  preacceptance  (R.  79,  par.  "Fourth"): 

"On  quantities  not  yet  bottled  it  is  agreed  that 
prior  to  acceptance,  samples  will  be  forwarded 
to  the  party  of  the  second  part  for  its  approval, 
and  in  the  event  of  non-approval  nothing  herein 
contained  shall  prevent  party  of  the  first  part 
from  disposing  of  such  stocks  through  other  chan- 
nels if  it  should  desire." 

Defendants  claim  that  this  clause  gives  the  plaintiff 
an  unlimited  right  of  rejection  and  that  therefore 
the  contract  lacks  mutuality.  In  the  first  place,  de- 
fendants' interpretation  is  faulty.  The  wine  is  repre- 
sented as  being  of  a  certain  quality.  The  batch  al- 
ready bottled  has  been  preaccepted,  and  the  buyers 
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are  foreclosed  from  raising  any  objection  to  the 
quality.  The  remainder  is  to  be  sampled  when  bottled. 
If  the  buyer  approves  the  sample  he  waives  objection 
to  quality  as  to  the  entire  lot. 

On  the  other  hand,  he  has  the  right  to  reject  the 
entire  lot  if  the  sample  is  not  up  to  standard.  (The 
standard  was  set  with  particular  care  in  the  modify- 
ing letter  attached  to  the  contract — R.  82-3.)  In 
such  a  case,  the  seller  may  sell  elsewhere,  without 
incurring  liability.  Thus  the  agreement  is  for  ap- 
proval or  disapproval  of  the  entire  lot  on  the  strength 
of  a  sample. 

The  buyer's  action  on  the  sample  binds  him  as  well 
as  defendants  as  to  the  entire  lot.  In  this  respect 
the  agreement  of  the  parties  deviates  from  the  ordi- 
nary rule  that  the  seller  warrants  the  bulk  to  be  the 
same  as  the  sample.  (Civ.  Code  1736.)  In  this  respect 
the  contract  was  therefore  more  favorable  to  the  seller 
than  the  ordinary  rule.  Both  sides  were  bound  by  the 
agreement  so  there  wras  no  lack  of  mutuality. 

But  even  apart  from  the  element  of  sampling,  the 
buyers'  right  of  rejection  for  quality  does  not  create 
lack  of  mutuality. 

See: 

Godlove  v.  Russell,  184  Or.  445,  293  Pac.  936, 

937: 

"Respondents  were  accorded  the  7'ight  to  pass 
upon  the  question  of  whether  appellant's  eggs 
were  of  the  quality  thus  denned.  This  right  on 
respondents'  part  of  approval  or  rejection  be- 
cause of  quality,  could  not  be  exercised  caprici- 
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ously  but  only  in  good  faith,  and  hence  did  not 
render  the  subject  matter  indefinite  as  to  amount 
or  quality,  nor  constitute  a  condition  precedent 
of  such  a  nature  as  to  invalidate  the  contract. 
1  Williston  on  Sales  (2d  Ed.)  353,  sec.  191,  and 
cases  cited  in  note  78." 

E.     SUMMARY. 

The  contract  provides  that  the  prices  of  unbottled 
goods  shall  be  fixed  by  modifying  current  prices  ac- 
cording to  changes  in  cost  which  might  take  place  in 
the  year  1945.  This  makes  the  price  sufficiently  defi- 
nite to  sustain  the  contract.  The  use  of  the  word 
"negotiations"  does  not  weaken  this  conclusion.  The 
preacceptance  clause  likewise  leaves  this  part  of  the 
contract  valid.  In  short  the  parties  validly  contracted 
as  to  the  unbottled  part  of  the  wine.  The  trial  court 
therefore  erred  in  withdrawing  it  from  the  jury's 
calculation  of  damages.  Damages  should  have  been 
submitted  upon  the  full  amount  of  60,000  cases.  If 
for  any  reason  there  should  be  a  new  trial,  it  should 
be  granted  with  directions  to  instruct  the  jury  to 
render  a  verdict  on  the  entire  lot  of  60,000  cases. 


II.  IN  ANY  EVENT  THE  TRIAL  COURT  ERRED  IN  NOT  SUB- 
MITTING THE  ISSUE  OF  DAMAGES  UPON  THE  NUMBER 
OF  CASES  SHIPPED  DURING  1943  AND  1944. 

If  it  be  held  that  the  trial  court  correctly  refused  to 
submit  the  issue  of  damages  on  60,000  cases,  there  was 
nevertheless  error  in  restricting  damages  to  26,691 
cases. 
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This  proposition  is  covered  by  plaintiff's  second 
ground  of  cross-appeal  (R.  549)  : 

"2.  Alternatively  and  in  any  event,  the  court 
should  have  submitted  the  issue  of  damages  to 
the  jury  upon  the  basis  of  the  number  of  cases 
(approximately  36,000)  which  were  contracted  to 
be  shipped  during  the  remainder  of  the  year 
1943  and  during  the  year  1944,  instead  of  on  the 
basis  of  only  26,691." 

(And  see  appendix  for  requested  instructions  and 
exceptions  preserving  this  issue.) 

The  point  of  this  assignment  is  that  even  if  the 
1945  prices  be  considered  too  indefinite,  the  1945  prices 
do  not  cover  the  entire  balance  of  33,309  cases. 

Prices  through  1944  were  fixed  definitely.  Under 
the  rules  of  interpretation  already  noted,  any  am- 
biguity as  to  whether  these  prices  cover  unbottled 
goods  sold  in  1944,  must  be  resolved  in  favor  of  a 
specific  and  valid  contract.  This  is  contrary  to  the 
position  taken  by  the  trial  court;  for  submitting  the 
issue  of  damages  upon  the  basis  of  26,691  eases  in- 
volved a  holding  that  none  of  the  bottled  goods  had 
a  determinable  price  even  though  they  might  be  sold 
in  1944.  The  question  turns  upon  the  foil  owing- 
clauses  of  the  contract   (R.  78) : 

"Third:  The  quantities  now  bottled  and  stored 
may  be  stated  approximately  as  follows :  [tables] 
and  the  price  for  this  block  of  merchandise  here- 
with mutually  agreed  upon  to  be  paid  to  first 
party  by  second  party  shall  be  as  hereby  stated 
and  subject  to  the  terms  and  conditions  as  herein 
stipulated.     During  the  year  1943  dry  wines  will 
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be  billed  on  the  basis  of  Five  Dollars  and  twenty- 
five  cents  ($5.25)  per  case  and  the  sweet  wines  at 
Six  Dollars  ($6.00)  per  case.  *  *  *  During  the  year 
1944  payment  shall  be  made  on  the  basis  of  Five 
Dollars  and  Fifty  Cents  ($5.50)  per  case  for  dry 
wines,  and  Six  Dollars  and  Twenty-five  Cents 
($6.25)  per  case  for  sweet  wines  *  *  * 

"*  *  *  the  balance  of  the  amount  of  the  sale 
which  has  not  been  bottled,  is  to  be  paid  for  pro- 
portionately as  between  dry  wines  and  sweet 
wines  the  same,  but  subject  to  negotiations  where- 
by *  *  *  the  prices  governing  the  remainder  of  the 
transaction  will  be  determined  in  the  light  of  con- 
ditions existing  during  the  year  1945."  (Italics 
added.) 

It  is  certainly  a  reasonable  interpretation  to  hold 
that  this  last  clause  is  intended  to  apply  only  to  sales 
made  in  the  year  1945. 

What  then  is  the  price  for  unbottled  goods  sold  in 
1944?  The  answer  must  be  found  in  the  clause  ital- 
icized above:  "The  balance  of  the  amount  of  the 
sale  which  has  not  been  bottled  is  to  be  paid  for  pro- 
portionately as  between  dry  wines  and  sweet  wines 
the  same".  In  other  words,  unbottled  wines  sold 
during  1944  carry  the  same  price  as  bottled  wines 
sold  in  the  same  year.  These  provisions  read  to- 
gether indicate  that  it  was  the  intention  of  the  parties 
to  contract  for  the  sale  of  wines  over  a  3  year  period, 
perhaps  averaging  around  20,000  cases  of  wine  per 
year. 

The  remaining  question  is,  how  much  wine  will  be 
sold  by  the  end  of  1944? 


25 

This  is  answered  by  the  provision  of  paragraph 
Second  of  the  contract  (R.  72)  that  one  car  a  month 
shall  be  shipped  each  month  during  1943  and  1944 
with  the  understanding  that  if  plaintiff  wanted  ad- 
ditional amounts  at  the  holiday  season  it  could  have 
two  cars  in  a  particular  month.  The  "holiday  sea- 
son" presumably  means  Thanksgiving  and  the  Christ- 
mas-New Year  week.  A  car  is  1500  cases.  (R.  217.) 
Under  the  modification  agreement  (R.  82-3)  deliveries 
were  to  commence  approximately  60  days  from  Feb- 
ruary 3,  1943.  There  were  thus  nine  months  in  1943 
and  twelve  months  in  1944.  Two  months  in  each  year 
the  plaintiff  was  to  receive  two  cars;  otherwise  a  car 
a  month.  This  makes  a  total  of  25  cars,  or  at  the 
rate  of  1500  cases  per  car,  37,500  cases.  The  first 
26,691  of  these  are  bottled,  the  rest  unbottled.  But 
all  come  under  the  1943  and  1944  price  schedule.  As 
to  this  lot  the  price  was  definite  even  if  the  1945  price 
was  too  indefinite.  Consequently  the  jury  should  have 
been  instructed  to  find  damages  upon  37,500  cases, 
at  least. 


III.  ON  THE  ISSUE  OF  DAMAGES,  THE  COURT  SHOULD  HAVE 
ADMITTED  EVIDENCE  OF  PRICES  OBTAINED  BY  DEFEND- 
ANT ON  SALES  OF  THE  WINES  IN  THE  CONTRACT  TO 
OTHER  CUSTOMERS. 

After  the  defendants  broke  their  contract  with 
plaintiff,  they  turned  around  and  sold  the  same  wines 
to  others  customers,  for  prices  ranging  from  $6.50 
to  $8.50  a  case.  (See  offer  of  proof  of  plaintiff,  R. 
261,  262;  plaintiff's  exhibit  13A,  being  a  list  of  de- 
fendants' sales  and  prices— facing  R.  266.     The  de- 


26 


fendants'  deposition,  plaintiff's  exhibit  13B,  R.  283- 
295,  contains  oral  testimony  as  to  sales  made  between 
the  first  and  second  trials.)  Testimony  to  that  effect 
was  excluded  by  the  trial  court :  See  R.  258-259,  testi- 
mony of  Jean  Bercut, 

"Q.  Following  the  month  of  April,  and  par- 
ticularly the  27th  day  of  April,  1943,  did  you 
sell  those  wines  in  the  open  market? 

Mr.  Naus.     Objected  to  as  immaterial  and  as 
being  wholly  outside  the  issues. 
The  Court.    Sustained. 

Mr.  Bourquin.    We  may  have  an  exception  to 
the  ruling,  your  honor. 
The  Court.    Yes." 

Similar  questions,  objections  and  rulings,  for  the 
months  following  April,  appear  on  R.  259-60. 

On  R.  255  the  court  sustained  objections  to  ques- 
tions as  to  sales  of  similar  wines  upon  the  additional 
ground  that  the  complaint  pleaded  only  loss  of  profits. 

The  court  limited  plaintiff  to  loss  of  profits  upon 
the  issue  of  damages.  (See  R.  308-11,  318-20.)  Plain- 
tiff's position  is  that  defendants'  sales  were  admissi- 
ble as  an  alternative  measure  of  damages  (as  was  held 
at  the  first  trial).  They  are  admissible  on  either  one 
of  two  theories: 

First:  Assuming  there  is  no  market  and  no  market 
value  for  the  wines,  one  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  ' '  actual ' ' 
value.  Prices  on  individual  sales  by  defendants  of 
the  same  wine  are  some  evidence  of  such  value. 
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Second:  Assuming  that  defendants'  sales  (of  the 
same  wine)  on  the  general  market  establish  a  market 
price,  the  prices  on  such  sales  are  admissible  to  estab- 
lish the  difference  between  the  contract  and  the  market 
price. 

The  allegations  of  the  complaint  do  not  limit  plain- 
tiff's measure  of  damages. 

We  first  take  up  the  grounds  upon  which  evidence 
of  defendants'  sales  is  admissible  and  shall  then  give 
the  authorities  showing  that  plaintiff's  complaint  does 
not  limit  its  proof. 

A.     PEICES  ON  SALES  BY  DEFENDANT  ADMISSIBLE 
TO  PROVE  VALUE. 

1.     One  measure  of  damages  in  absence  of  market  is  difference 
between  contract  price  and  actual  value. 

Where  the  seller  fails  to  deliver  goods  which  are 
unobtainable  on  the  general  market,  there  is  a  variety 
of  rules  for  measuring  damages.  Since  the  goods  can- 
not be  bought  on  the  market,  they  are  said  to  have  no 
market  value,  even  though  the  particular  lot  may  be 
readily  sold.  One  measure  of  damages  is  analogous 
to  the  rule  respecting  goods  which  do  have  a  market 
value ;  namely,  to  ascertain  the  value  of  the  unobtain- 
able goods  and  then  fix  damages  at  the  difference  be- 
tween the  value  and  the  contract  price.     See: 

55  CJ.  1161. 

"Where  the  goods  have  no  market  value,  resort 
must  be  had  to  other  elements  of  value,  and  the 
measure  of  damages  has  been  held  to  be  the  dif- 
ference between  the  agreed  price  and  the  reason- 
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able  or  actual  value  of  the  goods,  which  value 
must  be  ascertained  by  the  best  evidence  avail- 
able. 

55  CJ.  1174. 

"As  in  the  case  where  the  goods  have  no  market 
value,  if  the  goods  cannot  be  obtained  in  the  open 
market,  the  general  rule  of  damages  will  not 
apply,  and  resort  must  be  had  to  other  elements 
of  value.  *  *  *" 

To  the  same  effect  46  Am.  Jur.  811-12. 

2.    Prices  on  individual  sales  are  evidence  of  value. 

The  prices  which  a  product  commands  on  individual 
sales  are  some  evidence  of  its  actual  value.  Where 
no  general  market  price  can  be  established,  prices 
received  on  such  sales  are  admissible  in  evidence. 
The  Corpus  Juris  passage  quoted  above  continues  as 
follows : 

55  CJ.  1161. 

"The  value  of  the  goods  may  be  determined  *  *  * 
by  the  advanced  price  at  which  the  buyer  has 
agreed  to  sell  them,  or  the  price  at  which  the 
buyer  had  sold  like  goods  just  prior  to  the  breach 

*    *    #    71 

Individual  sales  being  evidence  of  value,  it  makes 
no  difference  by  whom  the  sales  are  made.  As  a  mat- 
ter of  logic,  sales  by  the  buyer  and  sales  by  the  seller 
to  third  persons  are  equally  relevant.  While  there 
are  comparatively  few  cases  on  this  precise  point, 
those  which  we  have  found  sustain  our  position.  See 
the  following: 
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a.     Sales  by  defaulting  seller. 

Granberry  v.  Frierson  (1873),  61  Tenn.  (2  Baxter) 
326,  where  the  defendant  broke  his  contract  with 
plaintiff  and  sold  the  goods  to  other  customers,  the 
court  said, 

(p.  328.)  "*  *  *  In  an  action  therefor  the 
measure  of  the  plaintiff's  damages  would  be  the 
difference  between  the  agreed  price  and  that  re- 
ceived by  the  defendant,  less  the  reasonable  costs 
and  expenses  of  the  resale." 

Duncan  v.  McMahan  (1856),  18  Tex.,  597,  609. 

"*  *  *  The  jury  had  a  right  to  adopt  the  esti- 
mate which  they  deemed  nearest  the  truth;  and 
they  probably  estimated  the  quantity  at  forty- 
four  bales,  weighing  five  hundred  pounds  each; 
the  price  contracted  to  be  paid  for  it;  *  *  *  and 
its  value  in  Houston  at  what  it  is  proved  to  have 
been  actually  sold  for  there  *  *  *  .  These  esti- 
mates make  the  difference  between  the  price  at 
which  the  plaintiff  purchased,  and  that  which  the 
defendant  afterwards  sold  (which  was  the  lowest 
estimate  of  value  the  jury  was  warranted  in  find- 
ing) the  precise  amount  of  the  verdict.  That  the 
plaintiff  was  entitled  to  recover  that  amount  does 
not  admit  of  question. 


*  #  *  >> 


To  the  same  effect:  Brent  v.  Richards  (1846),  43 
Va.  (2Gratt.),539,  544. 

In  Moss  v.  Sherburne  (1926),  11  Fed.  (2d)  579 
(CCA1),  the  seller  broke  his  contract  to  deliver  to  the 
buyer.  The  buyer  then  obtained  the  goods  under  a 
new  contract  from  the  same  seller.  In  other  words, 
there  was  a  sale  by  the  defaulting  seller,  but  to  the 


30 


original  buyer  rather  than  to  a  third  person.  Held: 
That  the  price  under  the  new  contract  was  evidence 
of  value.  Plaintiff  could  recover  the  difference  be- 
tween this  and  his  original  contract  price.  The  court 
stated : 

Moss  v.  Sherburne,  11  Fed.  (2d)  579,  582. 
"  There  was  no  error  in  admitting  the  price 
in  the  second  contract  as  evidence  of  the  market 
value  of  the  sugar  described  under  the  first  con- 
tract at  Buenos  Aires  on  the  date  of  the  breach 
of  this  contract  *  *  *." 

Under  these  cases  the  prices  received  by  the  de- 
fendants on  sales  to  third  persons,  were  relevant  as 
tending  to  show  value  of  the  wine  at  the  dates  of  sale. 

We  now  give  other  cases  admitting  evidence  of 
price  and  individual  sales. 

b.    Sales  or  prospective  sales  by  buyer. 

Sales  or  contracts  for  sale  by  the  buyer  are  simi- 
larly competent  to  prove  actual  value: 

See  Western  Indemnity  Co.  v.  Mason  M.,  etc.,  56 
Cal.  App.  355,  363. 

"Further  objection  is  made  that  the  trial  court 
erred  in  admitting  in  evidence  contracts  made  by 
plaintiff  for  the  sale  of  potash  which  it  manu- 
factured from  the  slops  purchased  from  the  de- 
fendant. *  *  * 

(p.  364.)  The  contract  here  sued  on  was  one 
dealing  with  the  sale  of  slops.  This  commodity 
was  not  obtainable  elsewhere.  There  was,  so  far 
as  the  record  shows,  no  market  price  for  it. 


*  #  # 
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In  such  a  case  the  authorities  are  clear  that 
where  a  breach  occurs  under  such  circumstances 
the  vendor  is  liable  on  his  contract  for  any  dam- 
ages resulting  to  the  vendee  arising  from  a  fail- 
ure to  deliver  the  property  where  such  damages 
are  not  remote  and  speculative,  and  that  his  con- 
tract is  admissible  to  prove  value.  *  *  *  Here  the 
contracts  were  offered  and  received  not  for  the 
purpose  of  proving  the  amount  received,  for  the 
product,  but  for  the  sole  and  limited  purpose  of 
tending  to  show  that  it  could  be  sold  and  that  it 
had  some  market  value  *  *  *  this  evidence  was 
responsive  to  the  issue  that  the  product  had  a 
value.  *  *  *  The  trial  judge,  in  referring  thereto, 
frequently  expressed  his  view  that  evidence  of 
what  an  article  could  be  sold  for  was  some  evik- 
dence  of  market  value."  (Italics  added.) 

This  case  uses  " market  value"  even  with  reference 
to  goods  not  obtainable  on  the  general  market.  The 
last  sentence — "  evidence  of  what  an  article  could  be 
sold  for" — is  broad  enough  to  include  sale  by  the 
seller  as  well  as  by  the  buyer.  (See  Subd.  "a",  supra.) 
So  in  the  present  case,  the  evidence  which  plaintiff 
offered  on  prices  was  admissible  to  prove  value.  To 
the  same  effect: 

J.  P.  Smith  Shoe  Co.  v.  Curme-F  eltman  Shoe 

Co.,  71  Ind.  App.  401,  118  N.E.  360,  368; 
Pape  v.  Ferguson,  28  Ind.  App.  298,  62  N.E. 

712,  714; 
Trigg  v.  Clay,  88  Va.  330,  13  S.E.  434  (at  434). 


32 


3.    Summary. 

Evidence  of  prices  at  which  the  sellers  (defendants) 
sold  the  wine  to  other  customers  was  admissible  to 
prove  value. 

B.  SALES  BY  DEFENDANTS  TENDED  TO  ESTABLISH 
MARKET  VALUE. 

1.    Sales  by  seller  tend  to  establish  market  price. 

So  far  we  have  discussed  the  case  according  to  the 
theory  on  which  it  was  tried — that  the  wine  was  un- 
obtainable on  the  market  and  therefore  had  no  market 
price.  Had  plaintiff  attempted  to  supply  itself  after 
the  breach,  plaintiff  would  have  had  to  buy  the  same 
wine  from  the  defendants,  at  defendants'  prices.  The 
question  is,  whether  sales  by  the  defendants  of  the 
very  products  about  which  the  parties  contracted, 
establish  a  market  price.  What  little  authority  there 
is  on  this  point  is  in  the  affirmative.  In  the  first  place, 
a  purchase  by  the  buyer  from  the  seller  under  a  new 
agreement  is  evidence  of  market  price.  Moss  v.  Sher- 
burne, 11  Fed.  (2d)  579,  582,  quoted  supra.  In  the 
second  place,  market  price  may  be  established  by  sales 
of  much  smaller  quantities  than  what  the  buyer  origi- 
nally contracted  to  buy.  See  55  C.J.  1142,  N.  72,  cit- 
ing 

Faulkner  v.  Closter,  79  Iowa  15,  44  N.  W.  208, 
which  applies  this  rule. 

It  is  therefore  submitted  that  when  defendants  threw 
the  wine  upon  the  general  market  they  thereby  estab- 
lished a  market  price.  Plaintiff  could  prove  this  price 
in  order  to  show  the  difference  between  market  and 
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contract  price.    (Sales  Act  Sec.  67,  Civ.  Code  Sec. 

1787.) 

2.    Sales  by  defendants  relevant  as  to  date. 

The  sales  by  the  defendants  took  place  at  various 
dates  after  the  anticipatory  breach  of  April  27,  1943. 
(See  plaintiff's  Exhibit  13 A  for  identification,  oppo- 
site R266,  giving  dates  of  sales  through  February  26, 
1944.)  The  market  price  at  these  dates  is  relevant, 
since  the  plaintiff's  contract  was  for  installment  de- 
liveries throughout  the  years  1943-44-45.  The  breach 
was  an  anticipatory  breach.  In  such  cases  the  meas- 
ure of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  place  and  time  of 
delivery.  See  Civ.  Code  Sec.  1787(3) :  where  time  of 
delivery  is  fixed,  measure  of  damages  is  difference 
between  contract  price  and  market  price  at  time  of 
delivery;  also, 

U.  S.  Trading  Co.  v.  Newmark,  56  Cal.  App. 

176,  191; 
Filice  &  Perrelli  C.  Co.,  Inc.,  v.  Walton,  95  Cal. 

App.   7,  11; 
Meyer  v.  Sullivan,  40  Cal.  App.  723,  732 ; 
Segall  v.  Firilay,  245  N.Y.  61,  156  N.E.  97,  98 

(Uniform  Sales  Act) ; 
Schopflocher  v.  Zimmerman,  240  N.Y.  507,  148 

N.E.  660,  661  (same)  ; 
Goldfarb  v.  Campe,  164  N.Y.  !Supp.  583,  589 

(same) ; 
Monaghan  v.  Alexander,  76  Utah  81,  287  Pac. 
908  (same)  ; 
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Wilson  Motor  Co.  v.  Lamping  Motor  Co.,  194 

Wash.  416,  78  Pac.  (2d)  559; 
Woerman  v.  McKinney-Guedry   Co.,  174  Ky. 

521,  192  S.W.  684,  685,  688; 
Alpha  Portland  Cement  Co.  v.  Oliver,  125  Tenn. 

135,  140  S.W.  595,  596. 

C.     COMPLAINT  DOES  NOT  LIMIT  PLAINTIFF'S  PROOF. 

The  amended  complaint  asked  for  lost  profits.  (R. 
13.)  But  that  does  not  limit  the  measure  or  proof 
of  damages.  The  measure  of  damages  is  a  legal  con- 
clusion flowing  from  the  cause  of  action.  The  court 
will  apply  whatever  measure  the  plaintiff  is  entitled 
to,  even  if  the  complaint  states  an  incorrect  measure 
(which  this  complaint  did  not).   Compare: 

Hulen  v.  Stuart,  191  Cal.  562,  569  (top). 
"Even  though  the  plaintiff  in  stating  her  cause 
of  action  had  mistaken  the  measure  of  the  re- 
covery which  she  sought,  it  would  have  made  no 
difference." 

W.  C.  Cook  &  Co.  v.  White  Truck  Tr.  Co.,  124 

Cal.  App.  721,  726; 
Mitchell  v.  Clark,  71  Cal.  163,  167,  168; 
Olds  &  Stoller  v.  Seifert,  81  Cal.  App.  423,  427. 


IV.     SUMMARY. 

The  contract  made  the  price  of  unbottled  goods 
sufficiently  definite.  Damages  should  have  been  com- 
puted upon  the  entire  lot  of  60,000  acres.  At  all 
events,  the  price  was  fixed  throughout  the  years  1943 
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and  1944.  At  the  very  least  damages  should  have  been 
based  upon  the  wine  to  be  sold  during  those  years 
(about  37,500  cases). 

The  prices  which  defendants  obtained  on  sales  of 
the  wines  covered  by  the  contract,  to  third  parties 
were  relevant  to  prove  either  actual  (non-market)  or 
market  value. 

Plaintiff  does  not  desire  a  third  trial  of  this*,  case. 
But  if  there  is  a  third  trial  the  District  Court  should 
be  directed  to  submit  the  issue  of  damages  to  the  jury 
upon  the  entire  60,000  cases,  and  to  admit  the  here- 
tofore excluded  evidence  of  defendants'  sales. 

Dated,  San  Francisco,  California, 
November  29, 1944. 

Respectfully  submitted, 

Alfred  F.  Breslauer, 
Thelma  S.  Herzig, 
M.  Mitchell  Bourquin, 
George  Olshausen, 

Attorneys  for  Plaintiff 
and  Cross-Appellant. 


(Appendix  Follows.) 
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Appendix 

(Material  not  quoted  in  body  of  brief.) 

PLAINTIFF'S  PROPOSED  INSTRUCTIONS. 

(R.  25-6.)      Plaintiff's  Instruction  No.  1. 

This  is  an  action  between  Park-Benziger  &  Co., 
Inc.,  a  corporation,  as  plaintiff:',  and  Pierre  Bercut 
and  Jean  Bercut,  doing  business  as  P  &  J  Cellars, 
defendants.  This  action  is  brought  for  breach  of  a 
contract  under  which  the  defendants  agreed  to  sell 
and  deliver  certain  specified  quantities  of  wine.  The 
plaintiff  alleges  that  the  contract  was  assigned  to  it 
and  that  after  the  assignment,  but  before  the  time 
for  performance  by  the  defendants,  the  defendants 
repudiated  the  contract  and  refused  to  perform  the 
same.  Refusal  to  perform  before  the  time  for  per- 
formance is  known  as  anticipatory  breach. 

The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendant's  contract  to  sell 
and  deliver  60,000  cases  of  wine. 

Given.    St.  Sure,  D.  J. 

Although  this  instruction  is  marked  " given"  it  was 
modified  by  striking  out  the  last  eight  words.  See 
brief  p.  8  and  the  court's  charge  infra. 

Plaintiff's  Instruction  No.  1-A. 

(If  Instruction  No.  1  is  not  given  as  is,  respect- 
ing number  of  cases,  plaintiff  proposes  the  following 
alternative  instruction)  : 
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This  is  an  action  between  Park-Benziger  &  Co., 
Inc.,  a  coloration,  as  plaintiff,  and  Pierre  and  Jean 
Bercut,  doing  business  as  P  &  J  Cellars,  defendants. 
The  action  is  brought  for  breach  of  a  contract  under 
which  the  defendants  agreed  to  sell  and  deliver  cer- 
tain specified  quantities  of  wine.  The  plaintiff  alleges 
that  the  contract  was  assigned  to  it  and  that  after 
the  assignment,  but  before  the  time  for  performance 
by  the  defendants,  the  defendants  repudiated  the 
contract  and  refused  to  perform  the  same.  Refusal 
to  perform  before  the  time  for  performance  is  known 
as  anticipatory  breach. 

The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendants'  contract  to  sell 
and  deliver  one  carload  a  month  during  the  years 
of  1943  and  1944  and  one  additional  car  per  month 
during  the  holidays  of  said  years  if  so  desired  by 
plaintiff. 

Refused.    A.  F.  St.  Sure,  D.  J. 

(R.  35-8.)      Plaintiff's  Instruction  No.  15. 

The  court  instructs  you  that  breach  of  contract  for 
the  sale  of  goods  by  the  seller  of  said  goods  prior 
to  the  delivery  thereof  when  there  is  no  market  on 
which  the  goods  can  be  purchased  entitled  the  plain- 
tiff to  the  loss  of  profits  reasonably  certain  to  have 
been  realized  by  said  plaintiff  on  the  entire  contract. 

If  you  find  that  the  plaintiff  suffered  a  loss  of 
profit  on  60,000  cases  of  wine,  and  you  find  that  said 
profit  could  reasonably  have  been  expected,  and  if 
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you  find  that  said  wines  are  unobtainable  on  the 
market,  and  if  your  verdict  is  for  the  plaintiff,  you 
will  find  for  the  plaintiff  in  a  sum  not  exceeding 
$237,750.00  as  and  for  general  damages. 

Shoemaker  v.  Acker,  116  Cal.  239; 

Stephany  v.  Hunt  Bros.  Co.,  62  Cal.  App.  638 ; 

Robinson  v.  Rispin,  33  Cal.  App.  536 ; 

Caspary  v.  Moore,  21  Cal.  App.  (2d)  694. 

Given  as  modified.    St.  Sure,  D.  J. 

Plaintiff's  Instruction  No.  15- A. 

(If  Instruction  No.  15  is  not  given  in  the  form 
requested  as  to  the  number  of  cases  then  the  follow- 
ing instruction)  : 

The  court  instructs  you  that  breach  of  contract 
for  the  sale  of  goods  by  the  seller  of  said  goods  prior 
to  the  delivery  thereof  when  there  is  no  market  on 
which  the  goods  can  be  purchased  entitled  the  plain- 
tiff to  the  loss  of  profits  reasonably  certain  to  have 
been  realized  by  said  plaintiff  on  the  entire  contract. 

If  you  find  that  the  plaintiff  suffered  a  loss  of 
profit  on  the  wine  which  the  defendants  agreed  to 
ship  in  the  years  1943  and  1944,  and  you  find  that 
said  profit  could  reasonably  have  been  expected  and 
if  you  find  that  said  wines  are  unobtainable  on  the 
market,  and  if  your  verdict  is  for  the  plaintiff  you 
will  find  general  damages  for  the  plaintiff  in  an 
amount  not  exceeding  $237,750.00. 

Refused.    St.  Sure,  D.  J. 


IV 

Plaintiff's  Instruction  No.  16. 

You  are  instructed  that  when  the  seller  of  goods 
repudiates  and  fails  to  perform  his  contract  prior 
to  the  delivery  of  said  goods,  and  when  said  goods 
are  generally  available  on  the  market,  the  measure 
of  damages  to  the  buyer  is  the  difference  between 
the  contract  price  and  the  market  value  of  said  goods, 
at  the  times  when  they  ought  to  have  been  delivered. 

If  you  find  that  the  plaintiff  was  damaged  due  to 
defendants'  failure  to  perform  the  contract  for  sale 
of  goods  prior  to  delivery  thereof,  and  that  said  goods 
are  available  on  the  market,  then  the  plaintiff  is  en- 
titled to  the  difference  between  the  contract  price 
and  the  market  price  for  60,000  cases  of  wine  as  of 
the  dates  agreed  upon  for  delivery,  and  you  should 
find  a  verdict  for  the  plaintiff  in  an  amount  not 
exceeding  $237,750.00,  as  and  for  general  damages, 
the  amount  prayed  for  in  the  complaint. 

U.  S.  Trading  Co.  v.  Newmark,  56  Cal.  App. 

176,  191; 
Alaska  Salmon  Co.  v.  Standard  Box  Co.,  158 

Cal.  567; 
California  Civil  Code,  Section  3300; 
California  Civil  Code,  Section  1787; 
Monaghan  v.  Alexander,  76  Utah  81,  287  Pac. 

908  (Sales  Act)  ; 
Schopflocher  v.   Zimmerman,   240   N.   Y.   507, 

148  N.  E.  660  (Sales  Act,  Cardozo,  J.)  ; 
Segall  v.  Finlay,  245  N.  Y.  61,  156  N.  E.  97 
(Sales  Act). 

Refused.    A.  F.  St.  Sure,  D.  J. 


Plaintiff's  Instruction  No.  16- A. 

(If  Instruction  No.  16  is  not  given  in  the  form 
requested  as  to  the  number  of  cases,  then  the  follow- 
ing instruction)  : 

You  are  instructed  that  when  the  seller  of  goods 
repudiates  and  fails  to  perform  his  contract  prior 
to  the  delivery  of  said  goods,  and  when  said  goods 
are  generally  available  on  the  market,  the  measure 
of  damages  to  the  buyer  is  the  difference  between 
the  contract  price  and  the  market  value  of  said  goods, 
at  the  times  when  they  ought  to  have  been  delivered. 

If  you  find  that  the  plaintiff  was  damaged  due 
to  defendants'  failure  to  perform  the  contract  for 
sale  of  goods  prior  to  delivery  thereof,  and  that  said 
goods  are  available  on  the  market,  then  the  plaintiff 
is  entitled  to  the  difference  between  the  contract  price 
and  the  market  price  for  the  number  of  cases  which 
defendants  agreed  to  deliver  during  the  years  1943 
and  1944  as  of  the  dates  agreed  upon  for  delivery, 
and  you  should  find  a  verdict  for  the  plaintiff  in  an 
amount  not  exceeding  $237,750.00  as  and  for  general 
damages  the  amount  prayed  for  in  the  complaint. 

Refused.    St.  Sure,  D.  J. 

(R.  64.)  Defense  Request  No.  39. 

In  the  instructions  I  have  given  you  thus  far  I 
have  given  you  the  general  rules  for  measuring  dam- 
ages. I  further  instruct  you,  however,  that  a  buyer 
who  claims  damages  from  a  seller  for  non-delivery 
of  the  goods  is  always  under  a  duty  to  minimize  or 


VI 

mitigate  his  damages,  that  is,  to  keep  them  down  if 
reasonably  possible.  There  is  conflicting  testimony 
before  you  as  to  the  amount  of  wine  offered  by  Jean 
Bercut  to  plaintiff  immediately  after  the  cancellation 
agreement  of  April  27,  1943,  was  signed  and  delivered. 
If  you  find  that  he  then  offered  to  plaintiff  only  three 
carloads  of  the  same  wine  for  cash  but  otherwise 
at,  the  contract  price  and  terms,  then  you  cannot 
award  plaintiff  any  lost  profits  on  those  three  cars, 
aggregating  approximately  4,500  cases,  because  plain- 
tiff's duty  to  keep  his  damages  down  exists  even 
though  the  Bercuts  were  the  only  source  whence  the 
wine  could  be  obtained.  The  26,691  cases  covered  by  the 
contract  must  accordingly  be  reduced  to  the  extent 
of  the  three  carloads  or  approximately  4,500  cases. 
Lawrence  v.  Porter,  6  Cir.,  63  Fed.  62,  66y  and 

cases  there  cited; 
Brookridge  Farm  v.  U.   S.,  27  F.  Supp.  909, 

910-911. 

Given.    St.  Sure,  D.  J. 

(R.  65.)  Defense  Request  No.  40. 

If  you  find  that  immediately  after  the  cancellation 
agreement  of  April  27,  1943,  was  signed  and  deliv- 
ered, Jean  Bercut  offered  to  the  plaintiff  not  merely 
three  carloads  but  all  of  the  26,691  cases  of  wine  on 
hand  at  the  prices  stated  in  the  contract,  but  for  cash 
in  advance,  then  in  that  event  I  instruct  you  that 
regardless  of  whether  or  not  other  wine  was  avail- 
able elsewhere  in  the  market,  you  camiot  award  to 
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plaintiff  any  damages  because  of  a  market  price  in 
excess  of  the  contract  price,  nor  any  damages  because 
of  loss  of  anticipated  profits.1  The  only  damage  to 
plaintiff  through  paying  cash  in  advance  would  be 
limited  to  interest  for  the  use  of  its  money  for  the 
short  period  of  time  between  the  date  of  cash  pay- 
ment in  advance  and  the  time  of  arrival  of  the  wine 
at  destination  thereafter  when  the  plaintiff  would 
otherwise  have  been  required  to  pay  the  draft  attached 
to  the  bill  of  lading  for  each  carload.8 

Given.    St.  Sure,  D.  J. 

[Endorsed] :  Filed  Mar.  22,  1944. 

(R.  478.)  The  Court.  I  shall  give  plaintiff's  in- 
struction No.  15  amended  as  follows:  Have  you  got  it? 

Mr.  Naus.     Yes,  your  Honor. 

The  Court.  Striking  out  on  line  11  the  figure 
' '  60,000 ' '  and  inserting  in  lieu  thereof  ' '  26,691. ' '  And 
striking  out  on  line  12,  after  the  word  "inspected," 
the  following  words :  ' '  and  if  you  find  that  said  wines 
are  unobtainable  on  the  market." 

Mr.  Naus.     Those  words  are  being  stricken  out? 

The  Court.  Yes.  "And  if  you  find  said  wines  are 
unobtainable  on  the  market,"  being  stricken  out,  and 
inserting  after  the  word  "exceeding"  on  line  15  the 


Warren  v.  Stoddart,  105  U.  S.  224,  26  L.  Ed.  1117. 

2 Warren  v.  Stoddart,  supra; 

Note,  46  A.L.R.  1192,  at  1194;  and  California  cases 

at  1195* 
Lawrence  v.'  Porter,  6  Cir.,  63  Fed.  62. 
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words  "the  amount  of  any  such  profit."  Striking  out 
the  figures,  "237,750."    Have  I  made  that  clear? 

Mr.  Naus.     Yes,  your  Honor. 

The  Court.  "If  your  verdict  is  for  the  plaintiff, 
you  will  find  for  the  plaintiff  in  a  sum  not  exceeding 
the  amount  of  such  profits  as  and  for  general  dam- 
ages," striking  out  the  figures  and  the  dollar  sign, 
"$237,750." 

I  am  also  giving  defendants'  request  No.  39. 

I  shall  give  defendants'  request  No.  40. 

(R.  479.)  The  Court.  Just  a  minute.  I  expect  to 
refuse  to  give  the  following:  Defendants'  request  No. 
23,  defendants'  request  No.  26,  defendants'  request 
No.  27,  defendants'  request  No.  24,  defendants'  re- 
quest No.  25,  defendants'  request  No.  13,  defendants' 
request  No.  15,  defendants'  request  No.  16,  defend- 
ants' request  No.  22,  defendants'  request  No.  29,  de- 
fendants' request  No.  30,  defendants'  request  No.  32, 
defendants'  request  No.  33,  defendants'  request  No. 
34,  defendants'  request  No.  37,  plaintiff's  request  No. 
1(a),  plaintiff's  No.  4,  plaintiff's  No.  5,  plaintiff's 
No.  5(d),  plaintiff's  No.  13,  plaintiff's  No.  14,  plain- 
tiff's No.  16(a),  plaintiff's  No.  17,  plaintiff's  No. 
15(a),  plaintiff's  No.  16. 

(R.  492.)  Then  in  the  refusal  of  our  requests  we  ex- 
cept to  the  refusal  of  1-A,  4,  5,  5-B,  13,  14,  15- A 

The  Court,     16-A? 

Mr.  Olshausen.     Yes,  16 

The  Court.     16- A. 

Mr.  Olshausen.  16-A  I  have  here,  and  16  is,  too; 
I  haven 't  come  to  it  yet.    Yes.    16.    That  simply  again 
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is  the  same  point  which  came  up,  in  part,  at  least,  on 
the  granting  of  the  first  motion  for  a  new  trial,  and 
16  is  the  same  way,  16-A.    That  is  all. 

(R.  505.)  Tuesday,  March  21,  1944,  10:00  o'clock 
A.  M. 

The  Court.  Park,  Benziger  &  Co.  v.  Bercut,  on 
trial. 

Mr.  Olshausen.  There  is  one  other  matter.  It  is 
that  in  case  it  is  necessary  for  the  record  we  state 
that  the  grounds  upon  which  we  have  taken  exception 
to  the  instructions  refused  or  modified — we  are  of 
the  opinion  and  take  the  position. that  the  instructions 
as  requested  were  correct  statements  of  the  law  and 
supported  by  the  evidence. 

CHARGE  TO  THE  JURY. 

(R.  508.)  The  Court  (orally).  This  is  an  action  be- 
tween Park,  Benziger  &  Co.,  Inc.,  a  corporation,  as 
plaintiff,  and  Pierre  Bercut  and  Jean  Bercut,  doing 
doing  business  as  P  &  J  Cellars,  defendants.  The 
action  is  brought  for  breach  of  a  contract  under  which 
the  defendants  agreed  to  sell  and  deliver  certain  speci- 
fied quantities  of  wine.  The  plaintiff  alleges  that  the 
contract  was  assigned  to  it  and  that  after  the  assign- 
ment, but  before  the  time  for  performance  by  the 
defendants,  the  defendants  repudiated  the  contract 
and  refused  to  perform  the  same.  Refusal  to  per- 
form before  the  time  for  performance  is  known  as 
anticipatory  breach. 

The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendants'  contract. 


(R.  521-3.)  I  instruct  you  that  breach  of  contract 
for  the  sale  of  goods  by  the  seller  of  said  goods  prior 
to  the  delivery  thereof  when  there  is  no  market  on 
which  the  goods  can  be  purchased  entitled  the  plain- 
tiff to  the  loss  of  profits  reasonably  certain  to  have 
been  realized  by  said  plaintiff  on  the  entire  contract. 

If  you  find  that  the  plaintiff  suffered  a  loss  of 
profit  on  26,691  cases  of  wine,  and  you  find  that  said 
profit  could  reasonably  have  been  expected,  and  if 
your  verdict  is  for  the  plaintiff,  you  will  find  for  the 
plaintiff  in  a  sum  not  exceeding  the  amount  of  such 
profit. 

In  the  instructions  I  have  given  you  thus  far  I 
have  given  you  the  general  rules  for  measuring  dam- 
ages. I  further  instruct  you,  however,  that  a  buyer 
who  claims  damages  from  a  seller  for  non-delivery 
of  the  goods  is  always  under  a  duty  to  minimize  or 
mitigate  his  damages,  that  is,  to  keep  them  down  if 
reasonably  possible.  There  is  conflicting  testimony 
before  you  as  to  the  amount  of  wine  offered  by  Jean 
Bercut  to  plaintiff  immediately  after  the  cancellation 
agreement  of  April  27, 1943,  was  signed  and  delivered. 
If  you  find  that  he  then  offered  to  plaintiff  only  three 
carloads  of  the  same  wine  for  cash  but  otherwise  at 
the  contract  price  and  terms,  then  you  cannot  award 
plaintiff  any  lost  profits  on  those  three  cars,  aggre- 
gating approximately  4500  cases,  because  plaintiff's 
duty  to  keep  his  damages  down  exists  even  though  the 
Bercuts  were  the  only  source  whence  the  wine  could 
be  obtained.    The  26,691  cases  covered  by  the  contract 
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must  accordingly  be   reduced  to   the  extent   of  the 
three  carloads  or  approximately  4500  cases. 

If  you  find  that  immediately  after  the  cancellation 
agreement  of  April  27, 1943,  was  signed  and  delivered, 
Jean  Bercut  offered  to  the  plaintiff  not  merely  three 
carloads  but  all  of  the  26,691  cases  of  wine  on  hand 
at  the  prices  stated  in  the  contract,  but  for  cash  in 
advance,  then  in  that  event  I  instruct  you  that  re- 
gardless of  whether  or  not  other  wine  was  available 
elsewhere  in  the  market,  you  cannot  award  to  plain- 
tiff any  damages  because  of  a  market  price  in  excess 
of  the  contract  price,  nor  any  damages  because  of  loss 
of  anticipated  profits.  The  only  damage  to  plaintiff 
through  paying  cash  in  advance  would  be  limited  to  in- 
terest for  the  use  of  the  money  for  the  short  period  of 
time  between  the  date  of  cash  payment  in  advance  and 
the  time  of  arrival  of  the  wine  at  destination  thereafter 
when  the  plaintiff  would  otherwise  have  been  required 
to  pay  the  draft  attached  to  the  bill  of  lading  for  each 
carload. 
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and  as  Copartners  doing  business  as  P  &  J 
Cellars  (a  copartnership), 

Cross- Appellees. 


BRIEF  FOR  CROSS-APPELLEES. 


May  it  please  the  Court: 

We  challenge  cross-appellant's  statement  oi*  jurisdic- 
tion. It  rests  appellate  jurisdiction  upon  "28  U.S.C.A. 
225(a)",  Judicial  Code  §  128,  which  grants  appellate 
jurisdiction  to  review  "final  decisions",  but  the  cross- 
appeal  seeks  review  of  a  non-appealable  intermediate 
ruling,  i.e.,  the  ruling  refusing  cross-appellant's  requesl 
that  the  issue  of  damages  be  submitted  to  the  jury  on  the 
basis  of  60,000  cases  of  wine  instead  of  26,691  cases. 


Cross-appeals  must  be  taken,  perfected  and  prosecuted 
under  the  same  conditions  or  circumstances  and  in  the 
same  manner  as  other  appeals,  4  C.J.S.  883,  §  427.  There 
must  be  a  notice  of  appeal,  Rule  73  FRCP,  from  a  final 
decision,  Judicial  Code  §  128.  "An  appeal  cannot  be  taken 
from  a  part  only  of  a  judgment,  order  or  decree,  unless 
there  is  a  statute  permitting  it",  4  C.J.S.  204,  §  109,  and 
we  know  of  no  act  of  Congress  permitting  it.  Some  state 
statutes,  e.g.,  California,  permit  it,  as  in  Calif.  Code  Civ. 
Proc.  §  940,  which  calls  for  a  notice  of  appeal  from  the 
judgment,  or  "some  specific  part  thereof".  The  judgment 
at  bar,  however,  is  without  severable  parts;  it  is  single, 
one  unit,  indivisible,  a  simple  judgment  awarding  a  liqui- 
dated sum  of  money  as  damages  for  breach  of  one  con- 
tract, declared  upon  in  a  single  count.  The  notice  of  cross- 
appeal,  R.  543,  is  headed  "Notice  of  Appeal  from  Portion 
of  Judgment ' ',  and  the  text  of  the  notice  appeals  ' '  from 
that  portion  of  the  judgment  entered  in  the  above  entitled 
action  limiting  plaintiff's  recovery  to  the  sum  of  $72,- 
687.50".  An  inspection  of  the  judgment,  R.  67-68,  does 
not  disclose  such  a  "portion";  it  is  a  clerk's  form  of 
"judgment  on  verdict",  and  the  text  is, 

n*  *  *  y.  jg  consiclered  by  the  Court  that  said 
plaintiff  do  have  and  recover  of  and  from  said  de- 
fendants the  sum  of  $72,687.50",  with  costs, 

and  is  based  upon  a  general  verdict,  R.  66,  which  reads: 
"We,  the  Jury,  find  in  favor  of  the  Plaintiff  and 
assess  the  damages  against  the  Defendant  in  the  sum 
of  $72,687.50." 

in  jurisdictions  wherein  an  appeal  is  permitted  from  a 
portion  of  a  judgment,  the  portion  must  be  severed  and 


identified  m  terms  by  the  judgment  itself;  and  if  not,  then 
under  a  notice  of  appeal  limited  by  its  text  to  a  "portion" 
of  the  judgment,  the  appeal  will  be  dismissed  "upon  the 
ground  that  it  is  not  taken  from  the  judgment,  or  from 
any  part  thereof".  Bank  of  Visalia  v.  Curtis,  131  Cal. 
178,  63  Pac.  344;  2  Cal.  Jur.  154,  §  25.  In  the  cited  case, 
the  Court  dismissed  the  appeal,  and  refused  to  review  an 
intermediate  ruling  not  carried  in  terms  into  the  judg- 
ment. 

It  follows  that  the  attempted  cross-appeal  should  be  dis- 
missed. The  case  distinguishes  from  Galloway  v.  General 
Motors  Acceptance  Corporation,  4  Cir.,  106  F.  2d  466. 
There,  the  appellant  failed  through  an  affirmance  on  the 
narrower  ground  of  the  merits,  and  hence  the  ruling 
leaves  unaffected  the  broader  ground  of  appellate  juris- 
diction. (See  Ex  parte  Bakelite  Corp.,  279  U.  S.  438,  at 
448,  bottom,  and  cases  cited  in  marginal  note  3.)  If  we 
assume  arguendo  that  the  case  decides  in  favor  of  the 
right  to  review  a  portion  of  a  judgment,  nevertheless  the 
judgment  there  was  clearly  severable  or  apportionable  in 
its  terms. 

There  is  still  less  basis  for  review  of  the  other  major 
ground,  cross-appellant's  Proposition  III,  relating  to  a 
claim  of  admissibility  of  evidence.  Admission  or  non-ad- 
mission of  evidence  is  an  intermediate,  non-appealable 
ruling,  and  there  is  nothing  in  the  terms  of  the  judgment 
that  states  or  recites  anything  about  evidence  admitted 
or  excluded.  "It  is  elementary  that  an  appeal  from  a 
portion  of  a  judgment  brings  up  for  review  only  that  por- 
tion designated  in  the  notice  of  appeal",  Olassco  r.  El 
Sereno  Country  Club,  217  Cal.  90,  02,  17  P.  2d  703,  col.  2, 


and  an  Appellate  Court  is  without  authority  to  review  any 
unappealed  portion,  Pacific  Mutual  Life  Ins.  Co.  v.  Fisher, 
106  Cal.  224,  237,  39  Pac.  758,  761. 

If  the  cross-appeal  is  not  dismissed,  it  nevertheless 
raises  no  showing  of  error  in  the  rulings  complained  of, 
to  which  rulings  we  turn. 


I. 

ASSUMING  A  CASE  THAT  SHOULD  HAVE  GONE  TO  THE  JURY 
AT  ALL,  IT  WAS  PROPER  TO  REFUSE  TO  SUBMIT  A  BASIS 
OF  60,000  CASES. 

The  contract  of  January  29,  1943,  plaintiff's  Exhibit  2 
(printed  as  Appendix  A  to  our  opening  brief  on  the  main 
appeal)  is  not  a  binding  contract  between  the  parties  for 
the  whole  of  the  60,000  cases,  nor  for  any  quantity  in 
excess  of  the  26,691  cases  specifically  described  in  the  con- 
tract. 

(a)  In  the  contract,  in  paragraph  "Third",  an  aggre- 
gate of  26,691  cases  is  specifically  described  as  "the  quan- 
tities now  bottled  and  stored";  and  paragraph  "Third" 
then  states: 

"and  the  price  for  this  block  of  merchandise  here- 
with mutually  agreed  upon  *  *  *  shall  be  as  hereby 
stated ' ', 

the  price  for  the  block  is  then  fixed  as  follows: 
In  1943         Tn  1944 

Dry  $5.25  $5.50 

Sweet  6.00  6.25 

The  next  sub-paragraph  of  the  contract  reads  as  follows 
(brackets  added  by  us) : 


"It  is  agreed  that  shipment  of  the  above  mentioned 
quantities  [26,691  cases]  will  be  made  first  and  before 
any  other  commitments,  and  that  the  balance  of  the 
amount  of  the  sale,  which  has  not  been  bottled  [33,309 
cases],  is  to  be  paid  for  proportionately  as  between 
dry  wines  and  sweet  wines  the  same,  but  subject  to 
negotiations  between  the  parties  hereto  whereby  in- 
creases or  decreases  due  to  changed  conditions  affect- 
ing labor  costs  or  other  factors  that  enter  into  the 
production  of  wine  will  be  taken  into  consideration 
and  the  prices  governing  the  remainder  of  the  trans- 
action will  be  determined  in  the  light  of  conditions 
existing  during  the  year  1945." 

As  to  the  33,309  cases  there  is  accordingly  before  the 
Court  an  open  price  contract.  Such  contracts  may  be  of 
two  kinds:  (1)  the  contract  may  be  wholly  silent,  thereby 
leaving  the  matter  to  implication;  or  (2)  the  contract  may 
contain  an  expression,  in  which  case  there  is  no  room  for 
an  implication.  Section  9  of  the  Uniform  Sales  Act,  Calif. 
Civil  Code  §  1729,  provides  in  subdivisions  (1)  and  (4) 
as  follows: 

"§  1729.    Definition  and  ascertainment  of  price. 

(1)  The  price  may  be  fixed  by  the  contract,  or 
may  he  left  to  be  fixed  in  such  manner  as  may  be 
agreed,  or  it  may  be  determined  by  the  course  of  deal- 
ing between  the  parties. 

(2)  *   *   *. 

(3)  *   *    *. 

(4)  Where  the  price  is  not  determined  in  accord- 
ance with  the  foregoing  provisions  the  buyer  must 
pay  a  reasonable  price.  What  is  a  reasonable  price 
is  a  question  of  fact  dependent  on  the  circumstances 
of  each  particular  case." 


An  illustration  of  a  proper  case  under  subdivision  (4) 
is  found  in  Great  Western  Distillery  Products,  Inc.  v. 
John  A.  Wathen  Distiller)/  Co.,  10  Cal.  2d  442,  74  Pac. 
2d  745,  where  the  contract  was  wholly  silent  upon  the 
subject  of  price,  thereby  raising  an  implication  of  a 
" reasonable  price";  and  that  is  equally  true  of  Dicker- 
man  v.  Ohaishi  Importing  Co.,  63  Cal.  App.  101,  218  Pac. 
458.  The  case  at,  bar,  however,  does  not  fall  under  sub- 
division (4),  but  falls  under  subdivision  (1),  because  the 
contract  is  not  silent  but  instead  states  how  the  price  is 
to  be  arrived  at:  it  is  to  be  "subject  to  negotiations  be- 
tween the  parties". 

Subdivision  (1)  is  but  declaratory  of  the  law,  which 
contains  many  illustrative  instances.  Thus,  in  Jules  Levy 
&  Bro,  \v.  A.  Mautz  &  Co.,  16  Cal.  App.  666,  117  Pac,  936, 
the  contract  stated  the  prices  "were-  to  be  fixed  by  the 
subsequent  agreement  of  the  parties",  but  they  did  not 
subsequently  agree.   The  Court  said: 

"It  is  elementary  in  law  that  a  contract  of  sale 
must  be  certain  as  to  the  thing  sold,  and  designate 
the  price  to  be  paid  for  it  (Civ.  Code,  §  1727);  and 
it  is  well  settled  that  if  an  executory  contract  of  sale 
is  uncertain  and  incapable  of  being  made  certain  in 
the  essential  particular  of  the  price  to  be  paid  for 
the  thing  sold,  neither  of  the  parties  can  be  held  to 
its  terms,  nor  recover  damages  for  its  breach, 
Breckenridge  v.  Crocker,  78  Cal.  533,  21  Pac,  179; 
Association  v.  Phillips,  56  Cal.  539;  Talmadge  v. 
Arrowhead,  101  Cal  367,  35  Pac,  1000;  Nat,  Bank  v. 
Hall,  101  U.  S.  50,  25  L.  Ed.  822;  Schenectady  Stove 
Co.  v.  Holbrook,  101  N.  Y.  48,  4  N.  E.  4;  Grafton  v. 
Cummings,  '99  U.  S.  106,  25  L.  Ed.  366. 

It  is  true  generally  that  where  no  price  is  fixed  in 
a  contract  for  the  sale  of  a  commodity  the  law,  upon 


a  delivery  and  acceptance  of  the  things  sold,  implies 
an  understanding  between  the  parties  that  a  reason- 
able price  is  to  be  paid,  and  in  such  a  case  the  con- 
tract will  be  deemed  to  be  executed.  In  other  words, 
in  the  absence  of  a  fixed  price,  or  an  agreement  as 
to  the  mode  of  ascertaining  the  value  of  the  goods 
sold  and  delivered  pursuant  to  the  contract  of  sale, 
the  purchaser  will  be  held  liable  for  the  reasonable 
value  of  the  goods.  1  Mechem  on  Contracts,  §  206; 
Benjamin  on  Sales  (7th  Ed.)  p.  91,  §  85;  Taft  v. 
Travis,  136  Mass.  95;  Prenatt  v.  Bunyon,  12  Ind.  174. 

Where,  however,  the  price  of  the  commodity  called 
for,  but  not  delivered,  is  to  be  subsequently  ascer- 
tained and  fixed  by  the  valuation  of  others,  or  by 
the  agreement  of  the  parties,  the  contract  of  sale  is 
incomplete  and  non-enforceable  until  the  price  is  so 
fixed  or  agreed  upon.  Wittkowsky  v.  Wasson,  71  N.  C. 
451;  Bigley  v.  Risher,  63  Pa.  152;  Foster  v.  Lumber- 
man's Mining  Co.,  68  Mich.  188,  36  N.  W.  171;  Wil- 
liamson v.  Berry,  8  How.  544,  12  L.  Ed.  1170;  Devane 
v.  Fennell,  24  N.  C.  36;  Albermarle  Lumber  Co.  v. 
Wilcox,  105  N.  C.  34,  10  IS.  E.  871;  1  Mechem  on 
Contracts,  §  209 ;  Wilken  Mfg.  Co.  v.  Lumber  Co.,  94 
Mich.  158,  53  N.  W.  1045;  Bales  v.  Gilbert,  84  Mo. 
App.  675;  Hutton  v.  Moore,  26  Ark.  382.  In  the  case 
at  bar  the  prices  to  be  paid  for  the  goods  which  were 
to  be  purchased  yearly  by  the  defendant,  for  a  period 
of  five  years,  as  well  as  the  terms  and  conditions 
upon  which  the  sales  of  said  goods  and  merchandise 
were  to  be  made,  were  not  specified  in  the  contract, 
but  were,  as  indicated  by  the  contract  and  the  findings 
of  the  court  below,  to  be  ascertained  and  fixed  from 
time  to  time  by  the  future  agreement  of  the  parties. 

The  due  execution  of  a  contract  requires  the  assent 
of  at  least  two  minds  to  each  and  all  of  the  essentials 
of  the  agreement;  and  it  is  only  upon  evidence  of  such 
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assent  that  the  law  enforces  the  terms  of  a  contract  or 
gives  a  remedy  for  a  breach  of  it.  Ft  is  apparent  from 
the  findings  that  the  minds  of  the  parties  in  this  in- 
stance never  met  upon  the  essentials  of  price  and 
terms  of  payment;  and  therefore  the  trial  court's  con- 
clusion of  law  that  the  contract  in  controversy  was 
void  and  incapable  of  enforcement  because  of  its  un- 
certainty in  the  particulars  stated  was  the  only  con- 
clusion that  could  logically  or  legally  be  drawn  from 
the  findings  of  fact." 

Similarly,  in  Booth  v.  A.  Levy  &  J.  Zentner  Co.,  21  Cal. 
App.  427,  131  Pac.  1062,  where  the  price  was  left  to  be 
"agreed  upon".  Similarly,  in  Stone  Drill  Corp.  v.  Stoody 
Co.,  4  C.  A.  2d  367,  40  Pac.  2d  945,  where  the  contract  said, 
"It  is  understood  that  the  retail  prices  are  to  be  set  and 
maintained  by  mutual  agreement",  which  said  the  Court 
"in  effect  is  no  agreement  whatsoever".  As  stated  by 
Judge  Cardozo  in  Sun  Printing  &  Pub.  Assn.  v.  Remington 
Paper  £  P.  Co.,  235  N.  Y.  338,  139  N.  E.  470,  471,  col.  2, 
"The  result  was  nothing  more  than  'an  agreement  to 
agree'  ".  So,  in  Leonard  C.  Pratt  Co.  v.  Roseman  (1940), 
20  N.  Y.  S.  2d  10,  where  the  contract  read  "with  the  under- 
standing that  price  is  to  lie  determined  between  us".  In 
holding  the  agreement  unenforceable  the  Court  said  (20 
N.  Y.  S.  2d  at  12) : 

"  'Price  is  a  material  element  of  any  contract  of 
sale,  and  an  agreement  to  agree  thereon  in  the  future 
is  too  indefinite  to  be  enforceable.'  Ansorge  v.  Kane, 
244  N.  Y.  395,  398,  155  N.  E.  683,  684.  As  was  said  by 
Cardozo,  J.,  in  Sun  Printing  &  Publishing  Ass'n  v. 
Remington  Paper  &  Power  Co.,  Inc.,  235  N.  Y.  338,  at 
page  344,  139  N.  E.  470,  at  471:  'Market  prices  in  1920 
happened  to  rise.   The  importance  of  the  time  element 


becomes  apparent  when  we  ask  ourselves  what  the 
seller's  position  would  be,  if  they  had  happened  to 
fall.  *  *  *  The  parties  attempted  to  guard  against  the 
contingency  of  failing  to  come  together  as  to  price. 
They  did  not  guard  against  the  contingency  of  failing 
to  come  together  as  to  time.  Very  likely  they  thought 
the  latter  contingency  so  remote  that  it  could  safely 
be  disregarded.  In  any  event,  whether  through  design 
or  through  inadvertence,  they  left  the  gap  unfilled. 
The  result  was  nothing  more  than  "an  agreement  to 


Likewise,  in  Boatright  v.  Steinite  Radio  Corp.,  10  Cir.,  46 
F  2d  385,  where  the  sale  was  "at  prices  to  be  agreed  upon 
from  time  to  time"  (46  F.  2d  at  386,  col.  2),  the  Court  said 
(46  P.  2d  at  389,  col.  1) : 

"Where  an  essential  element  of  a  contract  is  re- 
served for  future  agreement  of  the  parties,  no  legal 
obligation  arises  until  such  future  agreement  is  con- 
cluded. Weegham  v.  Killefer  (D.C.  Mich.),  215  F.  168, 
170;  Speirs  v.  Union  Drop  Forge  Co.,  180  Mass.  87, 
61  N.  E.  825;  Williston  on  Contract,  vol.  1,  §  45. 

An  executory  contract  to  sell,  which  provides  that 
the  price  shall  be  fixed  by  future  agreement  between 
the  parties,  is  incomplete  and  noneni'orceable  until  the 
parties  agree  on  the  price.  Williston  on  Sales,  vol.  1, 
§  168;  Speirs  v.  Union  Drop  Forge  Co.,  supra;  Elmore, 
Quillian  &  Co.  v.  Parrish  Brothers,  170  Ala.  499,  54  So. 
203;  Bigger  &  Sons  v.  Johnson,  106  Ark.  89,  152  S.  W. 
291." 

It  is  to  be  noted  in  that  passage  that  the  Court  cited 
Williston,  Contracts,  §  45,  which  goes  to  the  root  of  the 
matter  as  follows: 
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"Although  a  promise  may  be  sufficiently  definite 
when  it  contains  an  option  given  to  the  promisor  or 
promisee,  yet  if  something  is  reserved  for  the  future 
agreement  of  both  parties,  the  promise  can  give  rise 
to  no  legal  obligation  until  such  future  agreement. 
Since  either  party  by  the  very  terms  of  the  promise 
may  refuse  to  agree  to  anything  to  which  the  other 
party  will  agree,  it  is  impossible  for  the  law  to  affix 
any  obligation  to  such  a  promise.  It  should  be  ob- 
served, however,  that  though  such  a  promise  is  in- 
valid, it  will  not  necessarily  invalidate  an  entire  agree- 
ment of  which  it  forms  a  part.  Whether  it  will  have 
this  effect  depends  upon  its  relative  importance  and 
its  severability  from  the  remainder  of  the  contract  of 
which  it  forms  a  part." 

The  Court  also  cited  Elmore,  Quillian  S  Co.  v.  Parrish 
Bros.,  170  Ala.  499,  54  So.  203.  Therein,  the  contract  read, 
"to  be  agreed  upon  at  time  of  delivery";  and  the  Court 
said  (50  So.  at  204) : 

"It  is  the  duty  of  the  courts  to  lean  against  the 
destruction  of  contracts  on  the  ground  of  uncertainty. 
Hoist  v.  Harmon,  122  Ala.  453,  36  South.  157.  This 
is  important,  certainly,  but  another  consideration  of 
controlling  importance  is  that  courts  have  no  right  to 
impose  contracts  upon  parties,  and  this  they  do  when 
they  interpolate  or  eliminate  a  term  of  material  legal 
consequence  in  order  to  save  them.  We  find  it  im- 
possible to  eliminate  the  clause  in  question.  It  follows, 
in  our  opinion,  that  the  contract  alleged  in  counts  2 
and  4  is  void  for  uncertainty." 

And  similarly  at  bar,  it  is  impossible  "to  eliminate"  the 
contract  provision  that  the  price  of  33,309  cases  was  to  be 
subject  to  future  "negotiations  between  the  parties".    To 
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"eliminate"  the  provision  would  be  to  change  the  con- 
tract, which  no  Court  has  ever  considered  that  it  is  em- 
powered to  do. 

As  stated  in  Williston,  Contracts,  §  45: 

"Since  either  party  by  the  very  terms  of  the  prom- 
ice  may  refuse  to  agree  to  anything  to  which  the  other 
party  will  agree,  it  is  impossible  for  tlie  law  to  affix 
any  obligation  to  such  a  promise." 

That  passage  from  Williston  is  of  wide  application  in  con- 
tract law,  and  has  been  twice  quoted  by  Appellate  Courts 
of  California  and  approved  as  sound  law: 

Howard  v.  Burrow,  11  Cal.  App.  4,  8-9,  245  Pac.  808, 

810; 
Los  Angeles  Soda-   Works   v.   Southern  California 
Aquazone  Co.,  103  Cal.  App.  105,  108,  284  Pac,  253, 
254,  col.  1. 

Among  the  cases  cited  by  Williston  to  his  §  45  is  the  fre- 
quently cited  case  of  She  par  d  v.  Carpenter,  54  Minn.  153, 
55  N.  W.  906,  where  it  was  said: 

"An  agreement  to  enter  into  negotiations,  and  agree 
upon  the  terms  of  a  contract,  if  they  can,  cannot  be 
made  the  basis  of  a  cause  of  action.  There  would  be 
no  way  by  wiiich  the  court  could  determine  what  sort 
of  a  contract  the  negotiations  would  result  in ;  no  rule 
by  which  the  court  could  ascertain  whether  any,  or,  if 
so,  what  damages  might  follow  a  refusal  to  enter  into 
such  future  contract.  So,  to  be  enforceable,  a  contract 
to  enter  into  a  future  contract  must  specify  all  its 
material  and  essential  terms,  and  leave  none  to  be 
agreed  upon  as  the  result  of  future  negotiations." 

That  passage  from  Site  paid  v.  Carpenter,  supra,  has  been 
twice  cited  and  followed  by  Appellate  Courts  in  California : 
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DiUingham  v.  DaMgren,  52  Cal.  App.  322,  330,  198 

Pac.  832,  835,  col.  2; 
Toms  v.  Hellman,  115  Cal.  App.  74,  78,  1  Pac.  2d  31, 

33. 

In  the  case  of  Kerr  Glass  Corp.  v.  Elizabeth  Arden  Corp., 

61  C.  A.  2d  55,  at  page  56,  it  is  said: 

"An  excellent  statement  of  the  principle  relied  upon 
by  defendant  is  to  be  found  in  DiUingham  v.  Dahlgren, 
52  Cal.  App.  322,  at  page  330  [198  P.  832]. 

'An  agreement  that  parties  will,  in  the  future,  make 
such  contract  as  they  may  then  agree  upon  amounts 
to  nothing.  An  agreement  to  enter  into  negotiations 
and  agree  upon  the  terms  of  a  contract,  if  they  can, 
cannot  be  made  the  basis  of  a  cause  of  action.  Where 
a  final  contract  fails  to  express  some  matter,  as,  for 
instance,  a  time  of  payment,  the  law  may  imply  the 
intention  of  the  parties ;  but  where  a  preliminary  con- 
tract leaves  certain  terms  to  be  agreed  upon  for  the 
purpose  of  a  final  contract,  there  can  be  no  implica- 
tion of  what  the  parties  will  agree  upon.' 

Also  see  Howard  v.  Burrow,  11  Cal.  App.  4  [245  P. 
808] ;  Los  Angeles  Soda  Works  v.  Southern  California 
Aquazone  Co.,  103  Cal.  App.  105  [284  P.  253] ;  Toms 
v.  Hellman,  115  Cal.  App.  74  [1  P.  2d  31].  In  the  last 
mentioned  case,  at  page  78,  a  number  of  California 
cases  in  support  of  the  proposition  are  collected. ' ' 

Section  9  of  the  Uniform  Sales  Act,  now  Calif.  Civil  Code, 
§  1729,  was  copied  from  §  8  of  the  English  Sales  Act  of 
1893;  and  in  Benjamin  on  Sale,  6th  ed.  (1920),  page  168, 
and  7th  ed.  (1931),  page  159,  it  was  said  (before  the  adop- 
tion of  the  Act  in  California  in  1931) : 

"If  the  parties  agree  that  the  price  shall  be  as  subse- 
quently arranged  between  them,  no  contract  of  sale 
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exists  unless  and  until  the  price  is  fixed,  for  the  par- 
ties have  reserved  to  themselves  an  option  as  to  the 
price,  which  is  an  essential  element  of  a  contract  of 
sale,  and  the  rule  of  reasonable  price  does  not  apply 
as  the  parties  have  impliedly  excluded  it." 

The  parties  reserve  to  themselves  the  right  to  bargain. 
They  do  not  delegate  the  bargaining  to  the  members  of  a 
jury. 

The  cases  cited  by  cross-appellant,  at  its  pages  16  to  19, 
are  not  in  point.  In  U.  S.  v.  Swift  &  Co.,  270  IT.  S.  124,  70 
L.  Ed.  41)7,  throughout  the  many  months  of  World  War  I 
the  parties  had  determined  the  price  once  each  month,  but 
followed  a  regular  usage  and  formula.  In  Kann  v.  Wausau 
Abrasives  Co.,  81  N.  W.  535,  129  Atl.  374,  the  price  was 
not  to  be  subject  to  negotiations,  but  was  to  depend  on  the 
ascertainment  of  facts.  In  Allen  v.  Sam,  120  S.  E.  808,  the 
price  was  to  be  determined  by  the  prices  on  the  Cotton 
Exchange.  In  United  Lumber  Co.  v.  Modesto,  23  Cal.  App. 
2d  130,  the  price  was  to  be  based  on  the  open  market  price 
of  cement.  In  Memphis  Furn.  Mfg.  Co.  v.  Wemyss  Furn. 
Co.,  2  P.  2d  428,  there  were  previous  dealings  and  an 
established  practice  between  the  parties.  In  Buggs  v.  Ford 
Motor  Co.,  113  E.  2d  618,  the  price  was  determined  by  a 
nationwide  list  price  of  automobiles.  In  Johnson  Oil  Ref. 
Co.  v.  Elder,  96  Colo.  314,  42  Pac.  2d  610,  and  in  Shell  Oil 
Co.  v.  Wright,  167  Wash.  197,  9  Pac.  2d  106,  the  prices  of 
gasoline  and  oil  were  determined  by  the  officially  posted 
price  current  throughout  an  interstate  region.  The  dis- 
tinctive reasoning  is  clearly  stated  in  Buggs  v.  Ford  Motor 
Co.,  supra,  as  follows  (113  E.  2d,  at  (520,  col.  2)  : 

"The  parties  had  been  dealing  with  each  other  prior 
to  the  execution  of  the  last  contract.    They  knew  of 
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the  practices  of  each  other.  The  dealer  knew  that 
automobiles  were  redesigned  and  new  models  appeared 
yearly  and  as  a  result  prices  changed  at  least  season- 
ally. Defendant's  business  was  nationwide  and  its 
agents  were  many.  It  was  to  this  known  situation 
that  the  contract  referred.  The  parties  negotiated 
with  a  background  of  past  dealings  and  mutual  knowl- 
edge of  the  practices  of  the  trade.  'The  net  list  prices 
and  discounts  from  published  list  prices'  appearing 
in  paragraph  2  were  well  known  to  both  parties.  These 
net  list  prices  and  published  list  prices  were  the  same 
to  all  dealers.  They  changed  as  necessity  required. 
They  were  not  lacking  in  defmiteiiess,  but  provided  a 
method  whereby  the  prices  could  be  definitely  ascer- 
tained at  any  time." 

(b)  So  far,  we  have  shown  that  there  was  no  enforce- 
able contract  as  to  the  33,309  cases.  We  may,  however, 
assume  arguendo  a  valid  contract,  but  then  inquire  how 
damages  could  be  ascertained  when  the  parties  had  not  yet 
fixed  the  price?  That  was  the  approach  of  the  Court  in 
Watts  v.  Weston,  2  Cir.,  62  Fed.  136.  There,  the  contract 
was  for  the  entire  output  of  a  colliery  for  a  period  of  21 
years,  "at  a  price  to  be  agreed  upon  from  month  to 
month".  After  performance  for  five  years,  the  seller  re- 
fused further  performance.  The  trial  judge  directed  a 
verdict  for  plaintiff  in  the  nominal  amount  of  "six  cents 
only".  In  affirming  the  judgment,  the  Court  of  Appeals 
said: 

"In  our  opinion,  the  plaintiff  was  not  entitled  to 
recover  any  but  nominal  damages.  The  agreement  of 
June  25,  1880  bound  Knevals  and  the  colliery  only  to 
sell  the  New  York  firm  coal  at  a  price  to  be  agreed 
upon  between  the  parties  from  month  to  month.  The 
profits  of  the  firm  would  manifestly  be  the  difference 
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between  the  price  thus  fixed,  plus  such  expenses  as 
they  might  lie  put  to,  and  the  price  they  might  be 
able  to  obtain  for  the  coal  in  the  New  York  market. 
As  the  price  to  be  paid  the  colliery  was  left  wholly 
unsettled  by  the  contract,  and  could  be  made  certain 
only  by  further  agreement  of  the  parties  from  time 
to  time,  there  is  nothing,  in  the  absence  of  such  fur- 
ther agreement,  with  which  to  compare  the  market 
price  at  which  coal,  if  shipped,  could  have  been  sold 
by  the  firm,  and  thus  determine  the  profits  which 
might  have  been  lost  by  a  refusal  to  sell  at  all.  Not 
only  is  the  contract  uncertain  as  to  the  price  to  be 
paid  by  the  firm,  but  it  is  not  by  its  terms  capable 
of  being  made  certain  either  by  reference  to  some 
umpire  in  case  of  a  disagreement,  or  by  providing 
that  in  the  absence  of  an  agreement  it  should  be  taken 
at  the  market  price.  Nor  is  there  sufficient  in  the 
evidence  to  warrant  a  finding  that  the  parties  had 
practically  so  interpreted  it  as  to  dispense  with  the 
successive  agreements  as  to  price  for  which  it  pro- 
vides. No  doubt,  in  figuring  for  a  coming  month, 
both  sides  naturally  enough  took  the  market  price  of 
coal  in  the  preceding  months  as  a  basis;  both  also 
took  into  consideration  the  tendency  of  the  market 
for  the  future;  but  the  important  fact  as  to  practical 
interpretation  is  that  they  did  in  fact  from  time  to 
time  agree  upon  the  price.  Neither  seems  ever  to 
have  acted  upon  the  assumption  that  such  price  was 
to  be  fixed  otherwise  than  with  the  concurrence  of 
both.  Moreover,  it  is  difficult  to  see  how,  under  the 
contract,  there  could  be,  as  the  plaintiff  contends,  any 
'market  price'  for  Primrose  coal  'at  the  colliery'. 
A  market  implies  competition,  and,  if  the  entire  out- 
put was  to  be  turned  over  for  30  years  exclusively  to 
a  single  customer,  it  is  quite  apparent  that  unless 
some    control    over    the    price    was    reserved    to    the 
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colliery  it  would  be  entirely  at  the  mercy  of  the 
customer,  who  might  fix  the  market  at  the  mines  by 
the  price  it  was  willing  to  pay.  Nor  is  it  to  be  sup- 
posed that  the  price  to  be  paid  was  the  market  price 
of  coal  of  its  kind  in  New  York,  less  expenses  of  trans- 
portation and  sale.  In  the  absence  of  a  selling  com- 
mission,— and  the  contract  provides  for  none, — this 
would  leave  no  profit  to  the  consignees.  We  find  noth- 
ing in  the  case  from  which  a  jury  could  determine 
what  price  the  contract  required  plaintiff's  firm  to 
pay  during  any  month  not  covered  by  an  agreement 
as  to  price,  and  without  that  element  the  damages 
resulting  from  a  failure  to  sell  them  coal  are  not 
susceptible  of  adjustment." 

(c)  There  is  an  additional  reason  why  any  recovery 
should  be  limited  to  26,691  cases  as  a  basis,  i.e.,  the  con- 
tract lacked  mutuality  with  respect  to  the  remainder  of 
33,309  cases.  Paragraph  " Fourth "  of  the  contract  reads 
(italics  and  brackets  added) : 

"Fourth:  Second  party  hereby  agrees  that  the 
assorted  quantities  [26,691  cases]  bottled  and  stored 
have  been  sampled  by  him  and  are  herewith  accepted 
in  entirety,  and  the  party  of  the  first  part  assumes 
no  further  liability  as  to  the  quality  of  the  wines,  but 
on  quantities  [33,309  cases]  not  yet  bottled  it  is 
agreed  that  prior  to  acceptance,  samples  will  be  for- 
warded to  the  party  of  the  second  part  for  its  ap- 
proval, and  in  the  event  of  non-approval  nothing 
herein  contained  shall  prevent  party  of  the  first  part 
from  disposing  of  such  stocks  through  other  channels 
should  it  so  desire." 

In  short,  approval  or  disapproval  was  left  wholly  to  the 
will  of  Park,  Benziger  &  Co.,  Inc.  By  the  law  of  California 
such  a  contract  is  wholly  lacking  in  mutuality:  Charles 
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Brown  &  Sons  v.  While  Lunch  Co.,  92  Cal.  App.  457,  268 
Pac.  490.  "Mutuality  of  obligations  is  an  essential  ele- 
ment in  every  binding  contract",  County  of  Alameda  v. 
Rosa,  32  C.  A.  (2d)  L35,  at  145,  and  cases  there  collected. 
(89  Pac.  (2d)  460,  at  465.) 

Cross-appellant  attempts  to  overcome  the  defect  of  lack 
of  mutuality  by  an  argument,  at  its  pages  20,  21  and  22, 
about  tender  and  acceptance  of  samples  on  the  future 
33,309  cases  of  wine.  It  claims,  at  its  page  21,  that  a 
standard  for  tender  and  acceptance  was  set  out  in  the 
written  modification  dated  February  3,  1943,  Plaintiff's 
Exhibit  2.  (Annexed  as  Appendix  B  to  the  Opening  Brief 
for  Appellants  on  the  main  appeal.) 

The  argument  for  cross-appellant  is  based  upon  the 
false  premise  that  "the  wine  is  represented  as  being  of  a 
certain  quality"  (their  page  20)  and  on  their  next  page, 
21,  they  assert  that  "the  standard  was  set  forth  with 
particular  care  in  the  modifying  letter  attached  to  the 
contract".  The  trouble  with  those  assertions  is  that 
they  are  simply  false.  All  that  the  "modifying  letter" 
of  February  3,  1943,  says  about  the  matter  is  that  the 
26,691  cases  then  in  existence  "are  to  the  best  of  our 
knowledge  vintage  wines  of  1937  and  1938"  and  that  they 
were  "produced  and  bottled  by  the  California  Wine  Asso- 
ciation". That  is  merely  a  description  of  wine  then  in 
existence.  The  33,309  non-existing  cases  are  not  de- 
scribed and  no  standard  is  set  for  them,  and  we  do  not 
see  how,  by  any  stretch  of  the  imagination,  it  can  be  said 
that  when  those  33,309  cases  came  into  existence  in  the 
year  1945,  they  were  to  be  filled  with  bottled  wines  of 
the  "vintage"  of  "1937  and  1938".  As  to  quality,  noth- 
ing is  said  in  the  contract  either  as  to  the  26,691  cases  or 
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the  33,309  oases;  and  outside  the  contract  the  evidence 
shows  nothing  ever  said  about  quality.  The  defendants 
had  never  dealt  in  wine  before,  the  plaintiff  had  never 
bought  wine  from  the  defendants  before,  and  indeed  the 
evidence  indicates  that  the  plaintiff's  previous  dealings  in 
wine  had  been  as  an  importer  of  foreign  wine,  and  this 
venture  of  theirs  in  California  wine  was  something  new. 
The  situation  clearly  distinguishes  from  the  case  of 
Goodlove  v.  Russell,  184  Or.  445,  293  Pac.  936,  937,  cited 
and  quoted  at  page  21  of  cross-appellant's  brief.  In  the 
report  of  that  case  the  following  statement  is  made  by 
the  Court  immediately  preceding  the  passage  quoted  by 
the  plaintiff: 

"The  quality  of  the  eggs  is  defined  as  not  under- 
sized, thin-shelled,  or  misshapen,  and  none  of  them 
were  to  have  been  subjected  to  a  temperature  of  less 
than  50  degrees  nor  more  than  70  degrees." 

It  will  be  seen  that  what  the  Court  was  talking  about  was 
a  specifically  stated  and  defined  standard  of  hatching  eggs 
from  a  flock  of  60  identified  turkey  hens  then  owned  by 
and  in  the  possession  of  the  seller  on  his  farm  in  Oregon. 


II. 

THIS  BRANCH  OF  CROSS-APPELLANT'S  BRIEF  IS  MERELY 
AN  AFTERTHOUGHT. 

The  proposition  argued  by  cross-appellant  under  its 
heading  II  is  based  upon  what  it  calls,  at  the  top  of  page 
23  of  its  brief,  its  "second  ground  of  cross-appeal",  which 
is  followed  there  by  a  quotation  from  R.  549  from  which 
it  appears  that  cross-appellant  is  merely  quoting  the  sec- 
ond  "point"   contained   in  its   Statement  of  Points.     A 
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statement  of  points  is  not  the  genesis  of  an  exception,  but 
is  simply  a  document  permitted  under  Rule  75(d)  FRCP 
when  an  appellant  does  not  desire  to  bring  up  "the  com- 
plete record"  but  desires  to  have  transcribed  and  printed 
something  less  than  "the  complete  record",  and  the 
Statement  is  simply  an  indication  to  the  appellee  of  what 
may  be  safely  omitted  from  the  transcript  of  record  in 
the  appellee's  cross-designation  of  matter  to  be  contained 
"in  the  record  on  appeal",  Rule  75(a)  FRCP.  In  a 
parenthesis  at  page  23  of  its  brief,  cross-appellant  tells 
the  Court  to  "see  appendix  for  requested  instructions  and 
exceptions  preserving  this  issue",  but  when  that  appendix 
has  been  read,  and  indeed  when  the  whole  of  the  transcript 
of  record  has  been  read,  it  will  be  seen  that  cross-appellant 
never  at  any  time  during  the  trial  raised,  or  had  ruled 
upon,  or  brought  to  the  attention  of  the  trial  Court,  the 
specific  contention  that  it  now  seeks  to  make.  All  that 
was  ever  before  the  trial  Court  was  the  main  question 
whether  the  parties  had  ever  agreed  upon  a  price  cover- 
ing more  than  the  stock  of  26,691  bottles  of  wine  on  hand 
when  the  contract  was  made.  If,  instead  of  cross- 
appellant's  present  afterthought,  it  had  desired  during 
the  trial  to  give  to  the  jury  as  the  basis  of  their  award 
the  number  of  cases  reached  by  multiplying  a  carload  of 
1500  cases  by  the  number  of  monthly  carloads  from  the 
time  delivery  was  to  begin  until  the  end  of  1944,  instead 
of  using  a  basis  of  either  60,000  cases  or  26,691  cases, 
cross-appellant  should  have  presented  the  matter  through 
a  specific  request  for  a  specific  instruction.  The  Court 
below  could  then,  under  Rule  51  FRCP,  have  informed 
counsel  "of  its  proposed  action  upon  the  request"  prior 
to  the  argument  to  the  jury,  and  thereupon  this  particular 
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matter  could  have  been  argued  before  the  jury.  When 
one  reads  the  top  paragraph  of  page  25  of  cross-appel- 
lant's brief,  one  sees  that  it  is  simply  a  jury  argument 
claiming  for  the  plaintiff  that  the  award  of  damages 
should  have  been  based  upon  37,500  cases.  It  could  have 
been  argued  to  the  jury  that  that  figure  of  37,500  is  far- 
fetched: (a)  In  what  month  was  the  first  carload  to  be 
shipped?  By  the  end  of  April  1943  cross-appellant  had 
not  yet  printed  the  labels.  When  would  the  labels  have 
been  printed ?  When  would  they  have  been  shipped  from 
New  York  to  San  Francisco  and  become  available  to 
cross-appellees  for  putting  on  the  bottles?  When  would 
cross-appellant  have  decided  upon  the  printing  or  marking 
to  be  placed  on  the  outside  of  the  cartons  in  which  the 
bottles  were  to  be  packed  and  shipped?  How  long  there- 
after in  these  days  of  war  priorities  would  it  then  take 
cross-appellees  to  have  had  such  cartons  manufactured 
and  thus  marked?  (b)  Would  the  jury  have  found  that 
the  parties  to  the  contract  meant  by  the  phrase  "addi- 
tional quantities  for  the  holidays"  to  include  Thanksgiv- 
ing as  cross-appellant  now  suggests,  or  merely  the 
Christmas-New  Year  holidays?  Moreover,  since  an  extra 
"holiday"  carload  was  merely  optional  with  cross-appel- 
lant, would  it  have  exercised  the  option  ? 

Cross-appellant  now  reaches  37,500  cases  apparently  as 
a  matter  of  law.  The  jury  might  have  decided  upon  no 
more  than  26,691  cases  as  a  matter  of  fact. 

Furthermore,  as  we  have  demonstrated  under  heading  I, 
supra,  prices  were  never  agreed  upon  for  more  than  the 
26,691  cases  submitted  to  the  jury  as  a  basis.  The  specific 
prices  per  case  mentioned  in  the  contract  related  only  to 
26,691  cases,  i.e.,  "the  quantities  now  bottled  and  stored" 
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and  the  prices  were  "for  this  block  of  merchandise",  the 
block  of  26,691  cases. 


m. 


THE  COURT  BELOW  DID  NOT  ERR  IN  EXCLUDING  EVIDENCE 
OF  SALES  BY  CROSS-APPELLEES  SUBSEQUENT  TO  APRIL 
27,  1943. 

The  Court  below  excluded  evidence  of  sales  by  cross- 
appellees  on  dates  subsequent  to  the  date  of  breach,  April 
27,  1943.  The  dates  and  prices  of  subsequent  sales  were 
as  follows: 

Price 
1943  per  case 

$6.50 
6.00 
6.00 
6.00 
6.00 
7.00 
7.00 
7.00 
6.50 
7.00 
6.50 
7.00 
7.00 
7.00 
7.50 
7.50 
8.50 
8.50 
8.50 
7.50 
8.50 


Feb.  26  8.50 


June 

19 

July 

17 

21 

22 

23 

24 

Aug. 

13 

20 

27 

Sept. 

1 

15 

17 

22 

Oct. 

29 

Nov. 

11 

12 

13 

15 

19 

22 

1944 

22 


There  was  no  error  in  the  ruling,  Tor  several  reasons: 

(a)  The  contract  prices  per  case  for  deliveries  during 
1943  were  $5.25  for  dry  wines,  and  $6.00  for  sweet  wines. 
The  above  list  of  sales  at  varying  prices  from  $6.00  to 
$8.50  per  case  exceeded  the  contract  price  of  $5.25  to  the 
extent  of  75  cents  to  $3.25  per  case.  The  damages  of 
$72,687.50  awarded  for  22,191  cases  (26,691  minus  4,500) 
amount  to  $3.27  per  case.  If  there  was  error  in  excluding 
the  evidence,  it  was  harmless;  indeed,  it  was  beneficial  to 
cross-appellant,  because  the  excess  of  proceeds  of  sales 
above  the  contract  price  was  much  less  than  the  amount 
of  the  verdict. 

(b)  The  argument  of  cross-appellant  is  founded  on 
confusion.  It  argues  (its  page  26)  that  sales  by  cross- 
appellees  "were  admissible  as  an  alternative  measure  of 
damages,  as  was  held  at  the  first  trial".  That  goes  out- 
side the  present  record  but  needs  reply.  At  the  first  trial 
there  was  a  trial  issue  for  the  jury  whether  the  wine  could 
be  obtained  elsewhere  in  the  market,  and  hence  they  were 
instructed  in  the  alternative,  to  use  one  measure  or  the 
other,  depending  on  their  finding  that  the  wine  was  or 
was  not  available  elsewhere.  That  trial  issue  was  not 
present  in  the  second  trial,  but  without  objection  the  Court 
below  charged  the  jury,  R.  520: 

"I  instruct  you  that  the  evidence  before  you  is  in- 
sufficient to  show  that  the  goods  were  obtainable  else- 
where, that  is,  it  is  insufficient  to  show  an  available 
market.  On  the  contrary,  it  shows  no  available  mar- 
ket." 

The  re  Tore,  the  present  record  negatives  any  basis  for  the 
alternative  of  "market  value". 
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In  Righter  v.  Clark,  60  Atl.  741,  the  claim  of  a  buyer  of 
coal  for  loss  ol'  profits  on  resales  was  denied,  because  the 
coal  was  available  elsewhere  in  the  market,  and  the  Court 
said  (60  Atl.  at  742,  col.  1): 

"The  coal  could  easily  have  been  replaced  by  pur- 
chasers from  others,  with  the  same  opportunity  for 
profit  on  resales." 

As  stated  in  46  Am.  Jur.  803: 

"The  rule  allowing  such  damages  [the  difference 
between  the  agreed  price  and  the  market  price]  is 
based  on  the  assumption  that  full  indemnity  is  thereby 
offered  to  the  buyer,  for  by  going  into  the  market  he 
may  procure  the  commodity  contracted  for,  charging 
the  seller  with  the  difference  in  price,  if  any.  This 
rule  applies  where  there  is  a  ready  market  for  the 
goods  purchased  of  goods  like  them,  but  does  not 
apply  where  there  is  not  such  a  market." 

Further,  46  Am.  Jur.  811 : 

"Where  there  is  not  a  ready  market  for  the  goods 
purchased,  the  reason  for  the  rule  allowing  the  re- 
covery of  the  difference  between  the  contract  and 
market  prices  ceases,  and  the  rule  has  no  application." 

Market  price  implies  the  existence  of  a  market,  of  supply 
and  demand,  of  sellers  and  buyers,  Heiner  v.  Cf^osby,  3 
Cir.,  24  F.  2d  191,  193.  The  term  "market  value",  as  the 
words  fairly  import,  indicates  price  established  in  a  mar- 
ket where  the  article  is  dealt  in  by  such  a  multitude  of 
persons,  and  such  a  large  number  of  transactions,  as  to 
standardize  the  price;  individual  dealings  are  not  com- 
petent to  prove  it,  North  American  Tel.  Co.  r.  Northern 
Pacific  Ry.  Co.,  8  Cir.,  254  Fed.  417,  418.  A  casual  sale 
does  not  establish  a  market,  Le  Blume  Import  Co.  v.  Coty, 
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2  Cir.,  203  Fed.  344,  351.  Market  price  is  not  an  imaginary 
fictitious  thing,  but  is  the  price  at  which  goods  are  actually 
being  sold  in  the  market  at  the  time  or  times  in  question, 
Birdsong  &  Co.  v.  Marty,  163  Wis.  516,  158  N.  W.  289,  292, 
col.  1.  A  market  cannot  be  considered  available  unless  the 
buyer  can  satisfy  his  needs  therein,  Empire  Box  Corp.  v. 
Jefferson  Island  Salt  Mining  Co.  (Del.),  36  Atl.  2d  40,  46; 
Abrams  v.  C.  Schmidt  &  Sons,  17  Atl.  2d  681,  684. 

The  confusion  in  which  cross-appellant's  argument  is 
founded  becomes  worse  at  its  page  28,  where  it  quotes 
from  55  C.  J.  1161  a  passage  about  determining  value  "by 
the  advanced  price  at  which  the  buyer  has  agreed  to  sell 
them",  etc.  That  passage  occurs  in  Sales,  §  1149,  in  the 
course  of  the  Corpus  Juris  treatment  of  Remedies  of 
Buyer,  ^  1054-1167,  and  is  utterly  irrelevant  to  sales  by  a 
seller. 

Cross-appellant's  argument  is  pregnant  with  further 
confusion  in  treating  a  seller's  profit  as  coinciding  some- 
how with  a  buyer's  loss  of  profits.  The  terminology  is 
cleared  when  we  keep  in  mind  that  "gain  prevented  is  a 
more  accurate  term  than  loss  of  profits",  E  eking  ton  & 
Soldiers'  Home  R.  Co.  r.  McDeviM,  191  U.  S.  103,  113.  It 
is  a  question  of  the  buyer's  gain  prevented,  not  of  a  seller's 
profit  made. 

(c)  Finally,  even  though  it  be  assumed  that  evidence 
of  sales  was  admissible,  there  was  a  fatal  defect  in  cross- 
appellant's  proffer,  because  it  embraced  sales  over  a 
range  of  ten  months  subsequent  to  April  27,  1943.  The 
claim  of  cross-appellant  is  based  upon  a  repudiation  or 
anticipatory  breach  occurring  on  April  27,  1943,  of  a  con- 
tract calling  for  deliveries  in  monthly  installments  over  a 
period   of  years.    That   repudiation  did  not  affect  cross- 
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appellant  unless  it  voluntarily  elected  to  treat  the  repudia- 
tion as  a  breach.  As  said  in  New  York  Trust  Co.  v.  Island 
Oil  &  Transport  Corp.,  2  Cir.,  43  F.  2d  923,  927,  col.  2: 

"But  aside  from  this,  the  claim  of  damages  for  the 
period  from  March  20,  1922,  is  based  upon  an  antici- 
patory breach  due  to  the  appointment  of  the  receivers 
of  the  transport  company.  The  breach  only  affected 
the  refining  company  if  it  elected  to  treat  it  as  a 
breach.  It  never  evidenced  any  such  election  so  that, 
as  regards  itself,  no  breach  existed.  Central  Trust  Co. 
v.  Chicago  Auditorium  Ass'n,  240  IT.  S.  581,  60  L.  Ed. 
811,  L.R.A.  1917B,  580;  Samuels  v.  E.  F.  Drew  &  Co. 
(C.C.A.),  292  F.  734;  Johnstone  v.  Milling,  16  Q.  B. 
461,  at  page  467." 

If  a  buyer  elects  not  to  treat  the  repudiation  as  a  breach, 
then  the  contract  stands,  and  each  of  the  subsequent  fail- 
ures to  deliver  constitutes,  for  the  purpose  of  determining 
market  value,  a  separate  and  distinct  breach.  As  said  in 
46  Am.  Jur.  805 : 

"Where  the  goods  are  to  be  delivered  by  instal- 
ments, and  there  is  a  failure  to  deliver  two  or  more, 
or  all  of  the  instalments,  the  proper  measure  of  dam- 
ages is  the  sum  of  the  difference  between  the  contract 
and  market  prices  of  the  quantity  of  each  instalment 
not  delivered  at  the  respective  times  of  delivery,  and 
the  place  of  delivery,  each  of  the  failures  to  deliver 
constituting  for  this  purpose  a  separate  and  distinct 
breach. ' ' 

However,  before  any  deliveries  began,  indeed  before  cross- 
appellant  supplied  any  labels  or  gave  any  shipping  direc- 
tions so  that  deliveries  could  begin,  cross-appellant  elected 
to  treat  the  occurrences  on  April  27,  1943,  as  a  repudiation 
or  anticipatory  breach  on  that  date,  and  filed  its  complaint 
in  this  action  22  days  afterward,  on  May  19,  and  in  para- 
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graph  X  laid  its  claim  on  a  repudiation  occurring  on  April 
27,  1943. 

There  is  much  confusion  and  discord  in  the  decisions  in 
England  and  America  with  respect  to  the  date  for  measure- 
ment of  damages  where  there  is  an  "anticipatory  breach" 
of  a  wholly  unexecuted  contract  of  sale.  Under  the  doc- 
trine of  Erie  R.  Co.  v.  Tompkins,  304  U.  S.  64,  82  L.  Ed. 
1188,  and  Six  Companies  v.  Joint  Highway  District,  311 
U.  S.  180,  85  L.  Ed.  114,  the  local  rule  is  to  be  followed, 
and  the  local  rule  is  found  in  ^Lompoc  Produce  &  Real 
Estate  Co.  v.  Browne,  41  Cal.  App.  607,  183  Pac.  166.  That 
was  an  action  by  a  buyer  against  a  seller  for  damages  for 
repudiation  or  anticipatory  breach  of  a  contract  for  the 
sale  of  a  crop  of  beans.  Deliveries  were  due  on  or  before 
November  1.  The  seller  repudiated  the  contract  on  October 
18.  Complaint  was  filed  on  October  25.  We  have  exam- 
ined the  transcript  and  briefs,  which  show  that  the  evi- 
dence of  market  value  was  over  objection  confined  to  the 
market  on  October  18,  when  the  beans  had  a  market  value 
of  $12.00  per  hundredweight,  even  though  the  market  had 
fallen  by  the  day  the  complaint  was  filed,  on  October  25. 
The  trial  Court  instructed  the  jury  as  follows: 

"You  are  instructed  to  ascertain  the  quantity  of 
beans  recleaned  which  should  have  been  delivered  by 
defendant  to  plaintiff,  under  the  contract  in  suit.  Hav- 
ing so  ascertained  said  quantity  of  beans  recleaned, 
the  measure  of  plaintiff's  damages  which  you  are  to 
determine  is  the  excess  of  value  of  said  beans  on  the 
18th  day  of  October,  1917,  at  Salinas  City,  California, 
over  the  contract  price  thereof,  namely,  $7.75  per  hun- 
dred pounds." 
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On  appeal,  the  date  of  the  repudiation  was  treated  as  "the 
time  of  the  breach"  and  it  was  accordingly  ruled  that  the 
trial  Court  had  correctly  used  the  market  on  the  repudia- 
tion day  of  October  18  in  measuring  the  damages,  the 
Appellate  Court  saying: 

"We  think  that  the  absolute  refusal  of  the  defend- 
ant to  perform  conferred  upon  the  plaintiff  an  imme- 
diate right  of  action.  Garberino  v.  Roberts,  109  Cal. 
126,  128,  41  Pac.  857 ;  Stum  v.  Hadrich,  7  Cal.  App. 
242,  244,  94  Pac.  82;  Roehm  v.  Horst,  178  U.  S.  1,  20 
Sup.  Ct.  780,  44  L.  Ed.  953;  Central  Trust  Co.  of 
Illinois  v.  Chicago  Auditorium  Ass'n,  240  U.  S.  581, 
36  Sup.  Ct.  412,  60  L.  Ed.  811,  L.R.A.  1917B,  580; 
Cabrera  v.  Payne,  10  Cal.  App/ 675,  678,  103  Pac.  176. 
The  market  value  of  the  beans  at  the  time  of  the 
breach  was  a  proper  measure  of  damages.  Masterson 
v.  Mayor  of  Brooklyn,  7  Hill  (N.Y.)  61,  42  Am.  Dec. 
38,  quoted  with  approval  in  Hale  v.  Trout,  35  Cal.  229, 
at  page  243 ;  Roehm  v.  Horst,  178  IT.  S.  1,  at  page  21, 
20  Sup.  Ct.  780,  44  L.  Ed.  953." 

Turning  to  the  cited  page  21  of  the  report  in  Roehm  v. 

Horst,  we  find  that  it  is  there  said: 

"Although  he  may  receive  his  money  earlier  in  this 
way,  and  may  gain,  or  lose,  by  the  estimation  of  his 
damage  in  advance  of  the  time  for  performance,  still, 
as  we  have  seen,  he  has  the  right  to  accept  the  situa- 
tion tendered  him,  and  the  other  party  cannot  com- 
plain. ' ' 

That  passage  gives  a  reason  for  the  rule  which  uses  the 
date  of  repudiation  as  the  date  for  measuring  the  damages. 
Turning  also  to  the  cited  page  243  of  the  report  in  Hale 
v.  xTrout}  we  find  it  said : 
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"When  the  contract,  as  in  this  case,  is  broken  be- 
fore the  arrival  of  the  time  for  full  performance,  and 
the  opposite  party  elects  to  consider  it  in  that  light, 
the  market  price  on  the  day  of  the  breach  is  to  govern 
in  the  assessment  of  damages." 

Clearly,  therefore,  the  rule  in  California  is  that  when  the 
plaintiff  elects  to  sue  immediately  upon  the  repudiation, 
that  election  carries  with  it  a  correlative  election  to  treat 
the  day  of  repudiation  as  the  day  of  breach. 

The  cross-appellant  apparently  contends  that  under 
Civil  Code,  §  1787(3),  it  was  entitled  to  prove  the  succes- 
sive market  values  from  April  27  to  the  time  of  trial.  We 
make  alternative  replies: 

1.  The  section  is  from  §  67  of  the  Uniform  Sales  Act, 
which  was  copied  from  §  51  of  the  English  iSale  of  Goods 
Act  (1893) ;  and  it  has  been  ruled  in  England  that  the 
section  was  not  intended  to  apply,  and  does  not  apply,  to 
a  case  of  anticipatory  breach,  Millett  v.  Van  Heck  &  Co. 
(1921),  2  K.  B.  369.  If  that  be  so,  then  the  law  of  Cali- 
fornia has  been  left  unchanged,  and  the  case  is  ruled  by 
Lompoc  Produce  &  Real  Estate  Co.  v.  Browne,  41  Cal. 
App.  607,  183  Pac.  166,  supra. 

2.  If  the  section  does  apply  to  a  case  of  repudiation  or 
anticipatory  breach,  then  under  the  section  the  damages 
would  be  measured  by  the  market 

"at  the  time  or  times  when  [the  goods]  ought  to 
have  been  delivered,  or  if  no  time  was  fixed  then  at 
the  time  of  the  refusal  to  deliver".  (Civil  Code, 
§  1787(3).) 
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The  first  inquiry,  therefore,  is  whether  "the  time  was 
fixed"  for  deliveries.  The  contract  does  not  fix  times  of 
delivery.  It  states  a  rate  of  delivery,  i.e.,  "at  the  rate  of 
one  carload  each  and  every  consecutive  month  thereafter 
for  the  next  three  years  during  the  month  of  February, 
1943,  and  continue  thereafter  as  stated  up  to  the  year 
1945"  with  an  option  to  the  buyer  for  an  additional  car 
"for  the  holidays".  (Contract,  par.  Second.)  Before  any 
shipment,  however,  the  plaintiff  was  to  prepare  and 
supply  its  own  labels.  (Contract,  par.  Eighth.)  The  plain- 
tiff would  have  to  give  shipping  instructions  before  the 
defendants  could  make  any  shipments.  In  other  words, 
before  any  "delivery"  or  any  "time  for  delivery",  each 
carload  would  have  to  be  preceded  by  instructions  from 
the  plaintiff  as  to  which  and  how  many  cases  to  put  in  the 
car  and  how  and  to  whom  and  where  to  consign  the  car. 
Indeed,  up  to  April  27  no  such  instructions  had  been  given, 
nor  had  labels  been  delivered.  In  the  light  of  the  fore- 
going we  have,  then,  a  contract  in  which  "no  time  was 
fixed".  In  the  one  American  case  under  this  part  of  the 
Sales  Act,  Phillips  Sheet  &  \Tin  Plate  Co.  v.  W.  W.  Boyer 
(f;  Co.,  133  Md.  119,  105  Atl.  166,  the  contract  was  for  5000 
boxes  of  tin  plate.  The  contract  said  (105  Atl.  at  167, 
col.  1) : 

' '  ' Time  of  delivery :  In  approximately  equal  monthly 
quantities;  each  month's  delivery  to  be  treated  and 
considered  as  a  separate  contract  during  the  year 
1916.  Specifications:  To  be  given  at  least  60  days  in 
advance  of  shipping  date.'  ' 

Since  the  contract  was  made  in  December,  1915,  shipment 
could  not  begin  until  the  month  of  February,  1916,  and  the 
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Court  construed  it  as  a  contract  to  ship  one-eleventh  of 
5000  cases,  i.e.,  454%  cases,  per  month,  February  to  De- 
cember, 1916.  By  a  letter  of  April  19,  1916  (quoted,  105 
Atl.  168,  col.  2),  the  seller  repudiated  the  contract  as  to 
2080  cases,  i.e.,  all  but  2920  of  the  5000  cases.  There  was  a 
steadily  rising  market  in  tin  plate  through  the  year  1916, 
and  the  trial  Court  admitted  evidence  of  market  prices 
throughout  the  period  subsequent  to  the  month  of  April; 
and  in  reversing  the  case,  the  Court  of  Appeals  said : 

"The  measure  of  damages  under  the  Uniform  Sales 
Act  (article  83,  §  88  of  the  Code)  we  think  should 
have  been  'the  difference  between  the  contract  price 
and  the  market  or  current  price  of  the  goods  *  *  *  at 
the  time  of  the  refusal  to  deliver';  there  being  no 
special  circumstances  showing  proximate  damages  of 
a  greater  amount,  and  there  being  no  time  fixed  for 
the  delivery  when  the  refusal  to  deliver  took  place. 
There  was  therefore  error  in  the  thirty-third  excep- 
tion in  not  granting  the  motion  of  the  defendant  to 
strike  out  the  evidence  of  Mr.  Thompson  and  so  much 
of  Exhibit  No.  42  referred  to  and  incorporated  therein 
as  purports  to  give  the  market  price  of  tin  plate  sub- 
sequent to  the  month  of  April,  1916;  that  evidence 
having  been  admitted  subject  to  exceptions." 

That  case  parallels  the  case  at  bar.  In  our  case,  it  is 
equally  true  that  there  was  "no  time  fixed  for  the  de- 
livery when  the  refusal  to  deliver  took  place".  Our  re- 
fusal occurred  on  April  27,  and  up  to  and  including  that 
date  no  shipment  had  been  ordered,  no  shipping  instruc- 
tions had  been  given,  and  no  labelling  had  been  done. 

o.     There  is  perhaps  no  greater  confusion  in  contract 
law  than  in  that  branch  of  it  that  has  to  do  with  the  doc- 
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trine  of  repudiation  or  anticipatory  breach.  Much  of  the 
confusion  is  chargeable  to  Prof.  Williston,  because  of  his 
inability  in  the  matter  of  logic  to  justify  the  bringing 
of  a  suit  for  damages  for  nonperformance  of  a  promise 
before  the  time  for  performance  had  arrived.  In  the  year 
1901,  he  initiated  polemical  literature  upon  the  subject 
with  his  essay,  "Repudiation  of  Contracts",  published  in 
14  Harvard  Law  Review,  317  and  421.  In  his  subsequent 
texts  in  the  law  of  Contracts  and  of  Sales,  he  merely  re- 
peated his  earlier  polemical  attack  upon  the  doctrine.  He 
seems  to  have  been  much  encouraged  in  his  position  through 
non-acceptance  of  the  doctrine  in  his  own  State  of  Massa- 
chusetts wherein  the  law  school  in  which  he  taught  for  so 
many  years  was  located,  notwithstanding  that  Massachu- 
setts has  ended  in  unenviable  solitude  upon  the  question. 
After  he  published  his  polemic  in  1901,  a  great  controversy 
began  raging,  and  the  principal  contributions  to  the  sub- 
ject were  collected  and  published  in  1931,  in  Chapter  IX, 
"Anticipatory  Repudiation",  under  the  book  title  "Se- 
lected Readings  on  the  Law  of  Contracts  from  American 
and  English  Legal  Periodicals".  The  principal  argument 
against  the  Williston  view  turned  out  to  be  that  he  was 
simply  talking  about  the  breach  of  an  express  promise  in  a 
contract,  and  all  his  difficulties  of  logic  disappear  as  soon 
as  it  is  realized  that  a  suit  brought  immediately  upon 
repudiation  of  an  executory  promise  to  be  performed  in 
the  future,  is  in  truth  and  reality  not  a  suit  for  breach  of 
an  express  promise  performable  thereafter,  but  is  simply 
a  suit  brought  at  once  at  the  time  of  breach  of  a  present 
implied  promise  not  to  repudiate ;  and,  finally,  Prof.  Willis- 
ton arrived  at  an  understanding  of  that  as  the  true  logical 
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basis  of  the  doctrine.  We  quote  the  following  editorial 
note,  which  appears  at  the  bottom  of  pages  1071  and  1072 
of  the  Selected  Readings,  supra: 

' 'In  an  address  published  in  (1924)  71  N.  L.  Law  Jr. 
1128,  1142,  Prof.  Williston,  while  reiterating  his  objec- 
tion to  the  doctrine  of  anticipatory  repudiation,  recog- 
nized that  its  commercial  convenience  had  led  to  its 
adoption  in  most  jurisdictions  and  added  (p.  1142) : 
'In  jurisdictions  where  this  is  true,  I  should  be  in 
favor  of  extending  the  doctrine  rather  than  limiting 
it  *  *  *  1  should  advocate  the  adoption  of  a  broad 
principle  that  every  contract  includes  as  an  implied 
obligation  a  promise  not  to  repudiate.  I  should  then 
hold  such  repudiation  a  breach  of  contract  like  any 
other  breach — requiring  no  election  or  immediate  ac- 
tion in  reliance  upon  it  to  help  it  out.' — Ed." 

That  admission  by  him  in  the  year  1924  was,  of  course, 
long  after  the  publication  in  1909  of  his  book  on  Sales  and 
the  publication  in  1920  of  his  book  on  Contracts,  with  the 
result  that  his  treatment  of  the  doctrine  in  those  books 
was  polemically  designed  to  create  confusion  rather  than 
to  solve  it.  It  is  the  clear  rule  in  California  "that  that 
which  is  implied  by  law  becomes  as  much  a  part  of  the 
contract  as  that  which  is  therein  written",  Standard  Box 
Co.  v.  Mutual  Biscuit  Co.,  10  Cal.  App.  746,  750,  103  Pac. 
938,  939,  col.  2  bottom,  and  940,  col.  1  top;  6  Cal.  Jur.  318, 
§  189.  Undoubtedly,  the  sound  basis  of  the  decision  in 
Lompoc  Produce  &  Real  Estate  Co.  v.  Browne,  41  Cal. 
App.  607,  183  Pac.  166,  is  that  the  "breach"  therein  men- 
tioned by  the  Court  was  a  breach  of  a  present  implied 
promise  not  to  repudiate  and,  that  being  so,  the  Court 
simply  laid  down  a  rule   for  measuring  the  damages  for 


breach  of  such  a  promise,  the  rule  being  that  they  are  to 
be  measured  as  of  the  market  on  the  day  of  breach,  i.e., 
the  day  of  repudiation.  It  further  follows  therefrom  thai 
since  the  Sales  Act  deals  solely  with  the  measurement  of 
damages  for  breach  of  an  express  promise  to  perform, 
the  Act  contains  no  rule  for  measuring  the  damages  for 
breach  of  an  implied  contract  not  to  repudiate;  in  conse- 
quence of  which  the  case  at  bar  is  governed  by  Lompac 
Produce  &  Real  Estate  Co.  v.  Browne,  41  Cal.  App.  GOT, 
183  Pae.  166. 

Dated,  San  Francisco, 
December  26, 1944. 

Respectfully  submitted, 
George  M.  Naus, 
Louis  H.  Brownstone, 

Attorneys  for  Cross-Appellees, 
Pierre  Permit  and  Jean  Bercut. 


No.  10,823 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Pierre  Bercut  and  Jeax  Bercut,  Individ- 
ually, and  as  Copartners  doing  business  I 
as  P  &  J  Cellars  (a  copartnership), 

Appellants, 

vs. 

Park,  Benziger  &  Co.,  Inc.  (a  corporation), 

Appellee, 
and 

Park,  Bekziger  &  Co.,  Inc.  (a  corporation), 

Cross-Appellant, 

vs. 

Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually, and  as  Copartners  doing  business 
as  P  &  J  Cellars  (a  copartnership), 

Cross-Appellees. 


CROSS-APPELLANT'S  REPLY  BRIEF. 


Alfred  F.  Breslauer, 

111  Sutter  Street,  San  Francisco  4,  California, 

Thelma  S.  Herzig, 

111  W.  7th  Street,  Los  Angeles  14.  California, 

M.  Mitchell  Bourqutn, 

Crocker  Building1,  San  Fi 

George  Olshausen, 

Mills  Tower,  San  Francisco  4,  California, 

Attorneys  for  Plaintiff'      tmm 

mil. 


an  d  Cross- A  ppejftw 


Subject  Index 


Page 
I.     The  Circuit  Court  of  Appeals  has  jurisdiction,  of  the 
appeal   3 

II.     Issue   of  damages   should  have  been  submitted  upon 
basis  of  60,000  cases 5 

III.  Alternatively  the  court  should  have  instructed  on 
basis  of  the  quantities  sold  in  1943  and  1944  (Cross- 
Appellees'  Br.  pp.  18-21) 12 

IV.  Evidence  of  defendants'  sales  should  have  been  ad- 
mitted (Cross- Appellees'  Br.  pp.  21-33) 14 

V.     Conclusion    18 


Table  of  Authorities  Cited 


Cases  Pages 

Adams  v.  Talbott,  20  Cal.  (2d)  415 4 

Allen  v.  Sams,  120  S.  E.  808 7 

Bank  of  Visalia  v.  Curtis,  131  Cal.  178 3 

Brown  &  Sons  v.  White  Lunch  Co.,  92  Cal.  App.  457 11 

Carter  v.  Powell.  104  Fed.  (2d)  428 2,  3 

County  of  Alameda  v.  Ross,  32  Cal.  App.  (2d)  135 11 

Crichfield  v.  Julia,  147  Fed.  65 9 

Felice  &  Perrelli  C.  Co.  Inc.  v.  Walton,  95  Cal.  App.  1.  ...  17 

Galloway  v.  Gen.  Motors  Ace.  Corp.,  106  Fed.  (2d)  466. .. .  3 

Goodlove  v.  Russell,  184  Ore.  445,  293  Pac.  936 10, 11 

Kann  v.  Wausau  Abrasives,  81  N.  H.  535,  129  Atl.  374 7 

Lompoc  Produce  etc.  Co.  v.  Browne,  41  Cal.  App.  607 17 

Meyer  v.  Sullivan,  40  Cal.  App.  723 17 

Phillips  Sheet  &  Tin  Plate  Co.  v.  W.  W.  Bayer  &  Co.,  133 

Md.  49,  105  Atl.  166 17 

Roth  v.  Hyer,  142  Fed.  (2d)  227  (CCA  5) 4 

U.  S.  v.  Swift  &  Co.,  270  U.  S.  124,  70  L.  Ed.  497 7 

U.  S.  Trading  Co.  v.  Newmark,  56  Cal.  App.  176 17 

Watts  v.  Weston,  62  Fed.  136 9 

Codes  and  Texts 

55  C.  J.  1161 16 

28  USCA  723b.  723c 2 

Rules 

Rule  of  Civil  Procedure  73(b) 2 


No.  10,823 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually, and  as  Copartners  doing  business 
as  P  &  J  Cellars  (a  copartnership), 

Appellants, 
vs. 

Park,  Benziger  &  Co.,  Inc.  (a  corporation), 

Appellee, 
and 

Park,  Benziger  &  Co.,  Inc.  (a  corporation), 

Cross-Appellant, 
vs. 

Pierre  Bercut  and  Jean  Bercut,  Individ- 
ually, and  as  Copartners  doing  business 
as  P  &  J  Cellars  (a  copartnership), 

Cross-Appellees. 


CROSS-APPELLANT'S  REPLY  BRIEF. 


Cross-appellees  have  filed  a  brief  which  gives  the 
impression  that  counsel  took  a  quick  glance  at  our 
brief,  and  then  attempted  to  write  a  reply  without 


having  really  read  either  cross-appellant's  brief  or  the 
relevant  law. 

We  answer  counsel  h  points  in  order. 


I.     THE  CIRCUIT  COURT  OF  APPEALS  HAS  JURISDICTION 
OF  THE  APPEAL. 

Counsel  first  object  to  the  jurisdiction  of  the  Cir- 
cuit Court  of  Appeals,  on  the  ground  that  we  appealed 
from  a  portion  of  the  judgment. 

A.  It  is  claimed  this  cannot  be  done  in  the  absence 
of  statute,  and  counsel  assert  "we  know  of  no  act  of 
Congress  permitting  it".  For  counsel's  edification  we 
quote  part  of  Rule  of  Civil  Procedure  73(b) : 

"The  notice  of  appeal  *  *  *  shall  designate  the 
judgment  or  part  thereof  appealed  from  *  *  *." 
(Italics  added.) 

The  Rules  of  Civil  Procedure  were  authorized  by 
Act  of  Congress  (28  USCA  723b,  723c)  and  have  the 
force  of  statute.  (28  USCA  723b.) 

Carter  v.  Powell,  104  Fed.  (2d)  428,  430,  431,  con- 
firms the  right  under  this  rule,  to  appeal  from  part 
of  a  judgment. 

The  intention  of  the  notice  of  appeal  is  clear.  A 
judgment  for  the  plaintiff  decides  two  things:  (1)  lia- 
bility, (2)  amount  of  damages.  Plaintiff  obviously 
does  not  want  to  appeal  from  the  favorable  decision 
on  the  issue  of  liability.   Had  it  done  so  defendants 


would  probably  have  moved  to  dismiss  the  appeal  as 
being  taken  from  a  judgment  in  favor  of  cross-appel- 
lant. (Of.  Galloway  v.  Gen.  Motors  Ace.  Corp.,  106 
Fed.  (2d)  466,  cited  at  page  3  of  cross-appellees' 
brief.)  This  last  cited  case,  taken  together  with  Cartt  r 
v.  Powell,  supra,  is  decisive  in  cross-appellant's  favor. 
The  two  hold  first  that  the  new  rules  generally  au- 
thorize appeal  from  part  of  a  judgment;  second,  that 
appeal  from  the  part  awarding  damages  is  proper 
where  judgment  is  for  the  plaintiff  but  the  plaintiff 
wants  to  question  the  amount  of  damages. 

B.     Counsel  also  make  two  specific  contentions. 

1.  First  they  claim  that  the  right  to  appeal  from 
"part  of  a  judgment"  applies  only  to  a  definitely 
severable  part.  But  Galloway  v.  Gen.  Motors  Ace. 
Corp.,  106  Fed.  (2d)  466,  would  seem  to  answer  this 
despite  cross-appellees'  attempts  to  distinguish  the 
case. 

Bank  of  Visalia  v.  Curtis,  131  Cal.  178,  is  also  cited 
to  this  point  at  page  3.  In  the  first  place,  it  is  a  state 
case  and  therefore  not  in  point.  In  the  second  place, 
its  holding  is  distinguishable.  It  was  decided  in  1901 — 
at  a  time  when  California  procedure  still  allowed  an 
appeal  from  an  order  denying  a  new  trial  in  civil 
cases.  The  opinion  (131  Cal.  178,  179)  says  that  the 
appellant's  point  could  have  been  raised  on  a  motion 
for  a  new  trial  (and  therefore  on  appeal  from  denial 
of  a  new  trial)  rather  than  on  appeal  from  the  judg- 
ment. An  appeal  from  part  of  the  judgment  did  nol 
change  this.   If  California  decisions  are  relevant,  the 


latest  on  the  subject  is  Adams  v.  Talbott,  20  Cal.  (2d) 
415,  417.  It  holds  that  notices  of  appeal  are  liberally 
construed  to  secure  a  hearing  on  the  merits. 

Under  the  above  authorities  cross-appellant's  pro- 
cedure was  correct.  A  plaintiff,  appealing  from  a  par- 
tial judgment  in  his  favor,  appeals  from  that  part 
relating  to  the  issue  of  damages. 

2.  Counsel  also  claim  that  our  specific  points  can- 
not be  argued  first,  because  they  are  intermediate  rul- 
ings, and  second,  because  they  were  not  specifically 
named  in  the  notice  of  appeal.  (Cross-Appellees'  Br. 
pp.  3-4.)  But  an  appeal  from  a  final  judgment  brings 
up  for  review  all  intermediate  rulings  which  produced 
the  judgment: 

Both  v.  Hyer,  142  Fed.  (2d)  227,  228  (CCA  5). 

"The  final  judgment  (or  such  interlocutory  one 
as  may  be  appealed  from)  is  the  judgment  to  be 
designated  under  Rule  of  Civil  Procedure  73(b) ; 
but  the  appeal  draws  in  question  all  ridings  of 
the  court  that  produced  the  judgment."  (Italics 
added.) 

The  present  cross-appeal  taken  from  the  judgment 
relating  to  damages,  draws  in  question  all  rulings  upon 
the  issue  of  damages. 

C.  Summary.  The  Circuit  Court  of  Appeals  has 
jurisdiction  of  the  cross-appeal.  The  notice  appealed 
from  the  judgment  insofar  as  it  fixed  damages.  That 
was  the  only  part  of  the  judgment  from  which  the 
plaintiff  could  appeal.  It  drew  into  question  all  rul- 
ings upon  the  issue  of  damages. 


II.    ISSUE  OF  DAMAGES  SHOULD  HAVE  BEEN  SUBMITTED 
UPON  BASIS  OF  60.000  OASES. 

This  subdivision  deals  with  the  construction  of  the 
contract  between  the  parties,  primarily  with  clause 
Third. 

A.  In  our  opening  brief  we  said  that  defendants 
(cross-appellees)  stressed  the  words  "subject  to  nego- 
tiations between  the  parties"  to  the  exclusion  of  all 
the  rest  of  the  contract.  (Cross- Appellant's  Op.  Br. 
pp.  9,  12.)  Defendants  now  confirm  our  statement.  On 
cross-appellees'  brief,  page  5,  they  quote  the  last  para- 
graph of  clause  Third,  but  print  the  word  "negotia- 
tions" in  bold-face  type.  On  page  6  they  give  their 
interpretation : 

a*  *  *  the  contract  is  not  silent,  but  instead 
shows  how  the  price  is  to  be  arrived  at :  it  is  to  be 
'subject  to  negotiation  between  the  parties'." 

In  short  counsel  treat  this  language  as  controlling, 
regardless  of  the  remainder  of  the  contract.  They 
want  the  phrase  "subject  to  negotiations  between  the 
parties''  construed  independently  of  its  context. 

To  state  the  proposition  is  to  refute  it. 

On  pages  10-15  of  cross-appellant's  opening  brief  we 
gave  a  detailed  analysis  of  the  contract  as  a  whole  and 
especially  of  clause  Third.  We  showed  that  the  correct 
interpretation  of  the  word  "negotiations"  was— "cal- 
culations of  future  cost  levels".  (Cross- Appellant's 
Op.  Br.  p.  20.) 

Defendants  do  not  mention  much  less  try  to  answer 
this  analysis.  They  do  not  even  give  evidence  of  hav- 


ing  read  that  part  of  our  brief.  At  pages  10  and  11 
they  try  to  answer  what  they  seem  to  believe  might  be 
our  contention.  They  draw  our  conjectural  position 
from  their  own  imagination,  instead  of  getting  our 
real  position  from  our  brief.  Cross-appellees  say : 

"and  similarly  at  bar  it  is  impossible  'to  eliminate' 
the  contract  provision  that  the  price  of  33,309 
cases  was  to  be  subject  to  future  'negotiations 
between  the  parties'." 

This  quotation  reiterates  cross-appellees'  attempt  to 
take  the  words  "subject  to  negotiations"  out  of  their 
context.  But  if  counsel  had  read  our  brief,  they  would 
know  that  we  have  never  tried  to  "eliminate"  their 
language.  Instead  we  have  tried  to  show  its  relation 
to  the  rest  of  the  contract  ( Cross- Apjoellant's  Op.  Br. 
pp.  10-15)  and  the  proper  meaning  which  it  takes  on 
when  read  in  the  light  of  surrounding  provisions.  As 
stated  above,  this  meaning  is  "calculations  of  future 
cost  levels". 

B.  Defendants  not  only  do  not  answer  this  analysis 
but  disregard  it  in  their  discussion  of  legal  authorities. 

1.  All  the  authorities  which  they  cite  in  their  own 
behalf  (Cross-Appellees'  Br.  pp.  6-12)  are  cases  where 
the  contracts  provided  for  negotiations  and  nothing 
further.  These  cases  might  be  in  point  if  counsel  were 
correct  in  their  implied  contention  that  the  present 
contract  contains  nothing  more  on  the  subject  than  the 
words  "but  subject  to  negotiations  between  the  par- 
ties". As  we  have  shown  the  contract  contains  much 
more  and  is  much  more  specific.  Since  counsel's  treat- 


ment  of  the  facts  is  incorrect,  their  cases  are  likewise 
inapplicable. 

2.  The  same  thing  is  true  of  cross-appellees'  at- 
tempts to  distinguish  plaintiff's  citations.  This  is 
particularly  true  of  Kann  v.  Wausau  Abrasives,  81 
N.  H.  535,  129  Atl.  374,  as  to  which  counsel  say  "the 
price  was  not  to  be  subject  to  negotiations,  but  was  to 
depend  on  the  ascertainment  of  facts".  (Cross-Appel- 
lees' Br.  p.  13.)  In  the  present  case  we  have  shown 
that  subsequent  clauses  of  the  contract  limit  "negotia- 
tions" to  such  an  extent  as  to  make  the  word  equiva- 
lent to  ascertainment  of  facts. 

Similarly  the  circumstance  that  the  prices  in  Allen 
v.  Sams,  120  S.  E.  808,  were  to  be  fixed  from  the  Cotton 
Exchange  or  from  any  other  method  of  determining 
future  prices  would  be  a  distinction  only  on  the  theory 
that  the  present  contract  is  governed  by  the  words 
"subject  to  negotiations"  to  the  exclusion  of  all  the 
rest  of  its  text.  But,  as  we  have  shown  the  contract 
really  contemplates  calculation  of  future  cost  levels. 
These  may  be  obtained  from  price  indexes  similar  to 
quotations  upon  the  exchange,  or  directly  from  ex- 
change quotations.  So  when  the  contract  in  the  instant 
case  is  given  its  true  interpretation,  it  contemplates 
ascertaining  prices  in  a  manner  substantially  like  that 
in  Allen  v.  Sams. 

U.  S.  v.  Swift  &  Co.,  270  U.  S.  124,  70  L.  Ed.  497, 
wTas  not  based  upon  regular  usage  and  formula  in  the 
past.  Its  ratio  decidendi  is  contained  in  the  passage 
quoted  on  pages  16-17  of  cross-appellant's  opening 
brief. 
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Counsel's  attempts  at  distinguishing  our  other  cita- 
tions (Cross- Appellees'  Br.  p.  13)  likewise  do  nothing 
more  than  to  point  out  that  in  those  cases  prices  were 
to  be  fixed  from  ascertainable  facts.  But  once  it  is 
recognized  that  the  1945  prices  in  the  present  contract 
were  to  be  fixed  from  ascertainable  facts,  this  point 
becomes  a  point  of  similarity  rather  than  of  distinc- 
tion. 

C.  The  crux  of  this  part  of  the  case  is  whether  the 
words  "subject  to  negotiations  between  the  parties" 
should  be  read  by  themselves,  or  whether  they  should 
be  read  together  with  the  rest  of  the  contract.  On 
pages  10-15  of  our  opening  brief  we  showed  that  the 
words  should  be  read  together  with  the  rest  of  the 
contract  and  also  showed  the  specific  meaning  which 
they  took  on  when  this  was  done.  Cross-appellees  leave 
this  section  of  our  brief  unanstvered.  They  confine 
themselves  to  arguments  based  upon  the  assumption 
that  the  phrase  about  negotiations  is  alone  controlling. 
Since  that  is  not  true,  and  since  our  analysis  of  the 
contract  remains  unchallenged,  the  construction  de- 
veloped by  our  brief  (pp.  10-15)  must  be  accepted.  In 
short,  the  broad  word  " negotiations"  is  defined  by  the 
specific  provisions  which  follow  it.  Thus  defined,  it 
means  simply  "calculations  of  future  cost  levels",  and 
comes  within  the  rule  of  the  cases  cited  by  plaintiff. 
(Cross-Appellant's  Op.  Br.  pp.  16-19.)  The  price  for 
the  unbottled  part  of  the  wine  was  therefore  fixed 
definitely  enough  and  the  Court  should  have  instructed 
on  the  basis  of  60,000  cases. 


D.  On  pages  14-16  counsel  try  to  build  a  separate 
section  upon  the  case  of  Watts  v.  Weston,  62  Fed.  136. 
In  the  first  place,  this  case  merely  states  defendants' 
original  contention  in  a  different  way.  Instead  of  say- 
ing that  where  the  price  is  left  wholly  to  future  nego- 
tiations, the  contract  is  void  for  lack  of  a  price,  it  says 
that  where  there  is  no  determinable  price,  there  is  no 
basis  for  calculating  damages.  (See  comment  on 
Watts  v.  Weston  in  Crichfield  v.  Julia,  147  Fed.  65,  72. 
The  Second  Circuit  decided  both  cases.)  Like  cross- 
appellees'  other  cases  it  is  based  on  the  assumption 
that  there  is  no  ascertainable  price.  We  have  shown 
the  contrary.  Under  the  present  contract  as  properly 
construed,  this  case  is  just  as  irrelevant  as  defendants' 
other  cases. 

E.  At  pages  16-18  cross-appellees  return  to  the 
arguments  which  we  mentioned  at  pages  20-22  of  our 
opening  brief.  Cross-appellees'  contentions  are  two- 
fold. 

On  the  one  hand  they  say  (p.  17)  : 

"They  (cross-appellants)  assert  that  *  the  stand- 
ard was  set  forth  with  particular  care  in  the 
modifying  letter  attached  to  the  contract'.  The 
trouble  with  those  assertions  is  that  they  are 
simply  false.  All  that  the  'modifying  letter'  of 
February  3,  1943  says  about  the  matter  is  that  the 
26,691  cases  then  in  existence  'are  to  the  best  of 
our  knowledge  vintage  wines  of  1937  and  1938, 
and  that  they  were  produced  and  bottled  by  the 
California  wine  association'.  That  is  merely  a 
description  of  the  wine  then  in  existence."  (Italics 
added.) 
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See  also  cross-appellees'  brief,  page  18,  attempting  to 
distinguish  Goodlove  v.  Russell.  Here  counsel  seem  to 
think  that  the  controlling  point  is  whether  the  modify- 
ing agreement  (R.  82-3)  set  a  standard  of  quality  or 
merely  contained  a  description.  Assuming  this  crite- 
rion to  be  sound,  it  does  not  benefit  the  cross-appellees. 
For  both  the  specific  provisions  of  the  instrument  and 
general  principles  of  construction  support  the  con- 
struction that  the  modifying  agreement  was  intended 
to  make  representations  of  quality. 

In  the  first  place,  the  amendatory  agreement  was 
specially  drafted  on  February  3  (R.  82),  five  days 
after  the  main  contract  had  been  drawn  up.  It  is  un- 
likely that  the  parties  would  have  gone  to  this  extra 
trouble  merely  to  describe  wines  about  whose  identity 
there  was  not  the  slightest  question.  The  fact  that  the 
agreement  of  February  3  was  sent  as  a  supplement 
indicates  that  it  was  meant  to  contain  representations 
not  included  in  the  original  contract.  This  is  particu- 
larly clear  from  its  third  clause  (R.  82)  which  forms  a 
basis  for  labelling  by  plaintiff : 

"That  the  wines  purchased  have  been  produced 
and  bottled  by  the  California  Wine  Association 
and  that  an  inscription  bearing  these  tvords  can 
be  placed  upon  the  labels/'  (Italics  added.) 

In  other  words,  a  representation  is  made  in  reliance 
on  which  the  buyer  could  draw  his  labels.  Thus  the 
modifying  agreement  itself  indicates  it  was  intended 
as  a  representation  and  not  merely  as  a  description. 

In  the  second  place,  the  modifying  agreement,  like 
the  main  agreement,  was  drafted  by  the  defendants. 
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(R.  82-3.)  It  is  subject  to  the  same  rules  of  interpre- 
tation mentioned  in  our  opening  brief;  it  must  be  con- 
strued (a)  in  favor  of  validity  and  (b)  against  the 
defendants. 

So  if  its  validity  depends  upon  whether  the  state- 
ments in  the  modifying  agreement  constitute  represen- 
tations or  mere  descriptions,  we  must  take  the  alterna- 
tive making  for  a  valid  contract.  According  to  defense 
counsel  the  alternative  which  makes  the  contract  valid 
is  construing  the  letter  of  February  3  as  a  series  of 
representations. 

On  the  other  hand,  counsel  make  the  general  argu- 
ment that  contracts  are  not  valid  if  they  leave  one  side 
free  to  perform  or  not  to  perform  as  he  chooses. 
Brown  &  Sons  v.  White  Lunch  Co.,  92  Cal.  App.  457, 
and  County  of  Alameda  v.  Ross,  32  Cal.  App.  (2d)  135, 
145,  are  cited.  Both  of  these  cases  state  mere  general 
principles.  They  were  not  concerned  with  approval  by 
the  buyer.  Consequently  they  do  not  touch  the  proposi- 
tion that  the  right  of  disapproval  cannot  be  exercised 
capriciously  and  therefore  does  not  give  the  buyer  an 
uncontrolled  right  of  rejection.  See  quotation  from 
Goodlove  v.  Russell,  184  Ore.  445,  293  Pac.  936,  at 
cross-appellant's  opening  brief,  pages  21-22. 

This  holding  is  again  fortified  by  the  rule  that  a 
contract  must  be  construed  to  give  it  validity. 

Since  the  contract  was  definite  both  as  to  price  and 
in  its  preacceptanee  provisions,  it  was  error  to  with- 
draw the  unbottled  wine  from  the  consideration  of  the 
jury. 


12 


III.  ALTERNATIVELY  THE  COURT  SHOULD  HAVE  INSTRUCTED 
ON  BASIS  OF  THE  QUANTITIES  SOLD  IN  1943  AND  1944. 
(Cross- Appellees'  Br.  pp.  18-21.) 

Section  II  of  cross-appellees'  brief  indicates  that 
they  have  read  neither  our  brief  nor  the  record. 

A.  They  complain  that  our  alternative  position  on 
number  of  cases  is  an  "afterthought"  and  that  the 
point  was  never  made  at  the  trial. 

On  the  contrary,  the  point  was  made  in  plaintiff's 
requests  for  instructions  1A,  15A  and  16A  all  of  which 
the  Court  refused,  and  to  the  refusal  of  which  the 
plaintiff  excepted.    Each  of  these  three  requests,  as 
well  as  plaintiff's  exceptions,  are  printed  in  the  appen- 
dix to  cross-appellant's  opening  brief: 
1A  is  at  pages  i-ii ; 
15A  is  at  page  iii ; 
16A  is  at  page  v. 

The  Court's  announced  refusal  to  give  these  instruc- 
tions is  printed  at  page  viii  and  the  exceptions  at  pages 
viii-ix.  Plaintiff's  Instruction  1A  is  typical  and  we 
quote  the  introduction  and  last  paragraph : 

"(If  Instruction  No.  1  is  not  given  as  is  re- 
specting number  of  cases  plaintiff  proposes  the 
following  alternative  instruction)  : 

"The  plaintiff  sues  for  damages  for  said  alleged 
anticipatory  breach  of  defendants '  contract  to  sell 
and  deliver  one  carload  a  month  during  the  years 
of  1943  and  1944  and  one  additional  car  per  month 
daring  the  holidays  of  said  years  if  so  desired  by, 
plaintiff."  (Italics  added.) 
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Plaintiff's  request  No.  1  had  asked  the  Court  to  tell 
the  jury  that  the  suit  was  for  failure  to  deliver  60,000 
cases  of  wine.  The  above  request  was  an  alternative, 
and  looses  the  alternative  theory  discussed  on  pages 
22-5  of  our  opening  brief.  The  same  is  true  of  re- 
quests 15A  and  16A. 

B.  Counsel  argue  (Cross- Appellees'  Br.  p.  20)  that 
we  claim  the  issue  should  have  been  submitted  on  a 
basis  of  37,500  cases  as  a  matter  of  law.  A  mere  read- 
ing of  our  proposed  instructions  1A,  15A  and  16A  is  a 
sufficient  answer.  The  instructions  follow  the  language 
of  the  contract.  The  result  in  figures  was  a  matter  of 
argument  to  the  jury  (as  counsel  correctly  suggest). 
We  made  the  calculation  in  our  brief  in  order  to  show 
the  substantive  importance  of  the  point. 

C.  But  counsel  spend  the  greater  part  of  their  page 
20  in  arguing  that  an  application  of  this  part  of  the 
contract  to  the  evidence  presented  a  question  of  fact 
for  the  jury.  They  take  considerable  pains  to  demon- 
strate their  point. 

Such  an  argument  is  a  virtual  confession  of  error. 
If  there  is  a  question  of  fact  as  to  how  many  cases 
were  covered  by  the  1943  and  '44  prices,  then  it  ivas 
clearly  erroneous  to  tell  the  jury  that  they  were 
limited  to  26,691  cases  as  a  matter  of  law.  (Cf.  Defense 
Request  No.  38  quoted  at  Cross-Appellant's  Op.  Br. 
p.  7.) 

Finally  at  pages  20-21  counsel  argue  for  a  construc- 
tion which  would  limit  the  fixed  prices  to  the  bottled 
cases,  rather  than   extending  them  to  all  wine  sold 
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until  the  end  of  1944.  The  most  that  can  be  said  for 
this  is  that  it  presents  an  alternative  construction  to 
the  one  set  forth  on  pages  23-5  of  cross-appellant's 
opening-  brief.  But  defendants  are  again  faced  with 
the  rules  that  contracts  must  be  construed  in  favor  of 
validity  and  against  the  party  who  drafted  the  instru- 
ment. Under  this  rule  the  clause  must  be  held  con- 
trolling which  fixes  definite  prices  "during  the  year 
1944". 

This  circumstance,  together  with  defendants'  own 
insistence  that  the  number  of  cases  involved  a  question 
of  fact,  shows  that  the  Court  erred  in  limiting  the 
number  to  26,691. 


IV.     EVIDENCE  OF  DEFENDANTS'    SALES   SHOULD  HAVE 
BEEN  ADMITTED.  (Cross- Appellees'  Br.  pp.  21-33.) 

On  pages  25-34  of  the  opening  brief  on  the  cross- 
appeal,  we  showed  that  the  Court  should  have  ad- 
mitted evidence  of  the  prices  which  defendants 
(sellers)  obtained  when  they  sold  the  wine  to  third 
parties.  Counsel's  attempted  reply  smacks  of  not  hav- 
ing read  our  briefs.  We  answer  defendants '  sub-points 
in  order: 

A.     Prejudice  from  Exclusion. 

In  the  first  paragraph  of  their  page  22,  counsel  say 
that  exclusion  of  their  resale  prices  was  harmless,  be- 
cause the  verdict  on  that  basis  would  have  been  less. 
In  the  first  place,  this  is  figured  upon  only  22,191  cases 
which  we  do  not  admit  to  be  correct.  It  is  enough  to 
say  that  we  do  not  agree  that  4500  cases  should  be 
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deducted  as  a  matter  of  law,  or  at  all.  On  a  basis  of 
26,691  cases,  defendants  resale  prices  support  a  higher 
verdict  than  the  one  rendered. 

But  the  main  point  goes  deeper.  We  have  always 
thought  that  defendants'  "strategy"  in  this  litigation 
was  to  try  to  knock  out  one  measure  of  damages  after 
another,  in  the  hope  of  ultimately  leaving  the  plaintiff 
without  any.  And  that  in  a  case  where  there  is  plenty 
of  evidence  showing  both  a  breach  and  injury  to  the 
plaintiff. 

On  the  first  motion  for  new  trial  defendants  knocked 
out  (in  the  trial  Court)  the  measure  of  damages  based 
upon  their  own  resales ;  on  this  appeal  they  are  trying 
to  knock  out  the  measure  based  upon  plaintiff's  loss  of 
profits.  As  we  stated  in  our  opening  brief,  the  cross- 
appeal  was  taken  only  to  protect  plaintiff  in  the  event 
of  a  third  trial.  It  keeps  alive  the  issue  of  the  first 
measure  of  damages,  should  it  ever  be  needed.  If  the 
present  verdict  is  affirmed  on  defendants'  appeal  (as 
we  believe  it  should  be)  then  of  course  the  alternative 
measure  of  damages  is  of  no  importance.  In  the  event 
of  an  affirmance  on  defendants'  appeal  we  want  the 
cross-appeal  dismissed. 

B.  Counsel  misquote  the  sentence  on  page  26  of 
our  opening  brief:  "were  admissible  as  an  alternative 
measure  of  damages  (as  was  held  on  the  first  trial)''. 
They  leave  out  the  parenthesis.  It  is  perfectly  true 
that  on  the  first  trial  one  measure  of  damages  was 
based  on  market  value.  We  discuss  this  phase  on 
pages  32-3  of  our  cross-appellant's  opening  brief. 
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On  page  24  counsel  repeatedly  charge  us  with  "  con- 
fusion". The  real  trouble  would  seem  to  be  that  coun- 
sel have  not  read  our  brief. 

Thus  they  say  that  there  is  "confusion"  in  citing 
5f>  C.  J.  1161,  because  that  deals  with  sales  by  the 
buyer.  But  in  the  paragraph  immediately  following 
the  quotation  (Cross- Appellant's  Op.  Br.  p.  28)  we 
note  this  fact,  and  explain  its  relevancy.  Cross-appel- 
lees' brief  would  lead  one  to  think  that  their  counsel 
had  never  read  this  paragraph.  That  is  what  we  do 
think. 

In  the  same  way  counsel  say  we  are  "confused"  in 
treating  a  seller's  profit  "as  coinciding  somehow  with 
a  buyer's  loss  of  profit".  (Br.  p.  24.) 

But  we  never  spoke  of  the  seller's  profit.  Confusion 
here  is  on  the  side  of  cross-appellees.  Profit  means  net 
profit.  Seller's  profit  would  be  the  difference  between 
the  seller's  purchase  price  and  the  seller's  resale  price. 
In  this  case  it  would  be  the  difference  between  the 
price  for  which  the  Bercuts  originally  acquired  the 
wine,  and  the  prices  for  which  they  sold  it.  But  the 
Bercuts'  purchase  price  is  not  in  evidence.  No  one  has 
alluded  to  their  net  profit  or  based  any  argument  upon 
it.  The  only  thing  which  cross-appellant  offered  was 
the  seller's  resale  price.  Its  relevancy  is  that  the  re- 
sale price  obtained  by  the  seller  is  some  evidence  of  the 
resale  price  which  could  have  been  obtained  by  the 
buyer.  We  explained  this  in  our  opening  brief,  page 
28  (last  par.)  and  page  31.  We  also  showed  that  the 
few  cases  on  the  subject  support  our  position.  (Cross- 
Appellant's  Op.  Br.  pp.  29-30.) 
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C.  Lastly  counsel  claim  that  damages  should  have 
been  calculated  as  of  the  date  of  breach  rather  than 
the  date  of  delivery. 

1.  They  rely  mainly  on  Lompoc  Produce  etc.  Co.  v. 
Browne,  41  Cal.  App.  607,  implying  that  this  repre- 
sents the  law  unchanged  by  the  Sales  Act. 

But  in  the  first  place  both  earlier  and  later  Cali- 
fornia cases  are  to  the  contrary  even  before  the  Sales 
Act.  These  were  Meyer  v.  Sullivan,  40  Cal.  App.  723, 
732 ;  U.  S.  Trading  Co.  v.  Newmark,  56  Cal.  App.  176, 
191,  and  Felice  &  Perrelli  C.  Co.  Inc.  v.  Walton,  95 
Cal.  App.  7,  11,  all  cited  at  page  33  of  our  opening 
brief. 

In  the  second  place,  decisions  under  the  Sales  Act 
in  other  States  have  definitely  adopted  the  rule  that 
relevant  price  in  anticipatory  breach  cases  is  the  price 
at  the  date  of  delivery. 

2.  Counsel  also  contend  that  the  date  of  breach 
would  apply  under  C.  C.  1787  because  (as  they  say)  no 
date  of  delivery  was  fixed.  But  the  modification  agree- 
ment of  February  3  said:  ''the  greatest  diligence 
should  be  exercised  by  both  parties  in  order  to  com- 
mence at  least  60  days  hence."  This  fixes  the  approxi- 
mate date. 

In  Phillips  Sheet  &  Tin  Plate  Co.  v.  W.  W.  Bayer 
&  Co.,  133  Md.  49,  105  Atl.  166,  on  which  counsel  rely, 
no  date  was  fixed  in  advance  at  all.  It  was  merely  said 
"  'specifications:  To  be  given  at  least  60  days  in  ad- 
vance of  shipping  date'."  But  the  shipping  date  itself 
was  left  to  be  fixed  in  the  future.    The  present  con- 
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tract  provides  for  performance  "at  least  (not  more 
than?)  60  days  hence",  i.e.,  after  the  date  of  the  in- 
strument— in  short,  at  an  ascertainable  date. 

Counsel  close  their  brief  with  some  philosophical 
observations  on  Prof.  Williston's  reluctance  to  accept 
the  doctrine  of  anticipatory  breach.  They  require  no 
comment. 


v.    CONCLUSION. 

Cross-appellees'  brief  has  not  weakened  the  points 
made  in  our  opening  brief. 

Plaintiff's  position,  as  upheld  on  the  first  trial,  was 
correct.  If  for  any  reason  there  should  be  a  third  trial, 
it  should  be  had  upon  the  basis  outlined  upon  our 
cross-appeal. 

But  if  the  judgment  be  affirmed  on  defendants'  ap- 
peal (as  we  believe  it  should  be)  then  we  ask  the  cross- 
appeal  to  be  dismissed. 

Dated,  San  Francisco,  California, 
January  22, 1945. 

Respectfully  submitted, 

Alfred  P.  Breslauer, 
Thelma  S.  Herzig, 
M.  Mitchell  Bourquin, 
George  Olshausen, 

Attorneys  for  Plaintiff 
and  Cross- Appellant. 


